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TATHAM  V.  WRIGHT.  1331. 

April  39,  SO. 

^HE  bill  was  filed  by  t>^e  heir  at  law  6f  John  Marsden      ^^^  ^  *• 

afrainst  the  persons  who  took  interests  under  a  will 

of  John  Marsden^  dated  the  I4th  of  June  1822,  and  a  ^  motion 

for  a  new 

codicil  to  it  dated  the  23d  01  February  1825.     The  case  trial  of  two 
stated  by  the  Plaintiff  was,  that  the  testator  had  been,  JJf^d^ *JI"n 
from  his  youth  upwards,  weak,  childish,  and  incapable  three  grounds: 
of  transacting  business;  that,  for  more  than  twenty  years  ig-^^i  fn,.  ' 

before  his  death,  he  had  been  entirely  under  the  control  proper  sunj- 

miDg  up  ox 
of  his  agent  and  steward,  the  Defendant  George  Wright:  the  Judge; 

that  f.^iy»  »^"»« 

the  weight  of 
evidence  was  against  the  verdict ;  and,  3dly,  because  only  one  of  the  attesting  wit- 
nesses was  examined  at  the  trial.  Tlie  motion  was  refused  on  the  ground,  that, 
upon  the  evidence  alone,  without  regard  to  the  summing  up  of  the  Judge,  the 
Court  would  not  have  been  satibiied,  if  the  jury  had  given  a  difierent  verdict ;  and 
because  the  two  attesting  witnesses,  who  were  not  examined,  were  present  in  Court 
on  the  trial  of  the  issue,  and  tendered  to  the  party  moving  for  a  new  trial,  who 
declined  to  examine  them. 

Scmbie.    The  rule  is  not  universal,  that,  on  the  trial  of  an  issue  devitavU  vel  nan^ 
all  the  attesting  witnesses  must  be  examined  at  law. 

Sembie.    That  rule  does  not  apply,  where  the  bill  is  filed  by  the  heir  at  law,  to 
restrain  the  devisee  from  setting  up  a  legal  estate  as  a  bar  to  the  ejectment. 
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that  the  will  and  codicil  had  been  prepared  by  TVrigkt*s 
direction ;  and  that  Marsden^  without  comprehending  the 
provisions  of  these  instruments,  which  were  extremely 
complex  and  artificial,  executed  them  under  Wright's 
control  and  influence.  The  prayer  was,  that  the  will 
might  be  declared  to  have  been  obtained  by  fraud  and 
undue  influence,  and  to  be  void. 


The  bill  also  alleged  that  the  legal  estate  in  Mars- 
d£n*s  freeholds  was  outstanding,  and  prayed  that  the 
Defendants  might  be  restrained  from  setting  up  any 
outstanding  legal  estate  as  a  defence  to  any  action  at 
law  which  the  PlaintiflF  might  commence.  The  Defend- 
ants by  their  answer  stated  that  a  considerable  part  of 
the  freeholds  was  vested  in  mortgagees,  but  they  could 
not  further  set  forth  whether  the  legal  estate  of  any  part 
of  the  testator's  lands  was  outstanding. 

Many  witnesses  were  examined  in  the  cause,  both  on 
the  part  of  the  Plaintiff  and  on  the  part  of  the  De- 
fendants. Among  those  who  were  examined  for  the 
Defendants  were  Mr.  Bleasdale,  the  Rev.  Robeit  Procter^ 
and  Edward  Tatham^  the  three  attesting  witnesses  to  the 
will  and  codicil.  Mr.  Bleasdale  was  the  attorney  who 
prepared  the  will,  and  had  known  the  testator  from  his 
infancy.  He  deposed  in  the  most  unequivocal  manner  to 
the  perfect  capacity  of  the  testator  to  dispose  of  his  pro- 
perty, —  to  the  due  execution  of  the  will  and  codicil,  — 
to  their  strict  conformity  to  the  testator's  instructions 
and  wishes,  —  and  to  his  perfect  understanding  of  their 
import  and  effect. 


Procter^  in  his  examination  in  chief,  stated  that,  at 
the  time  of  the  ^^  execution  of  the  will  and  codicil,  John 
Marsden  was  of  great  imbecility  of  mind  and  of  weak 
understanding,  but  his  memory  was  good  on  the  few 
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subjects  upon  which  he  conversed;  and  that  he  was 
capable  of  making  a  plain  straight-forward  will  or 
codicil  to  a  limited  extent."  On  his  cross-examination 
he  said  that,  ^'  in  his  opinion  and  belief,  John  Marsden 
was  totally  incompetent  to  transact  any  business,  or  to 
manage  his  own  affairs  or  property,  or  to  give  any 
proper  directions  or  orders  about  the  same;  that  he 
never  was  capable  of  knowing  his  own  property,  either 
as  to  extent  or  value,  or  of  buying  or  selling,  or  con- 
tracting for  any  thing  more  than  ten  or  twenty  shillings 
in  amount,  or  of  giving  instructions  for  any  conveyances 
or  leases ;  that  he  was  totally  incapable  of  giving  di- 
rections for  making  calculations  of  the  respective  values 
of  different  lands,  or  of  understanding  in  the  least 
degree  such  calculations  when  made ;  that  John  Mars^ 
den  had  not  the  power  to  follow  his  own  inclinations,  or 
to  act  as  he  wished,  without  the  restraint  or  control  of 
the  Defendant  George  IVrigkty  in  matters  of  consequence, 
and  that  he  had  not  a  will  of  his  own  in  such  matters ; 
that  he  did  not  think  John  Marsden  was  capable  of 
giving  written  instructions  or  directions  for  his  will  to 
Giles  BUasdale^  or  to  any  other  person ;  and  that,  in  hb 
opinion,  JMn  Marsden  was  not  capable  of  comprehend- 
ing, combining  together,  and  judging  accurately  of  the 
nature  and  consequences  of  any  legal  instrument  creating 
a  variety  of  new  rights  and  interests." 


18S1. 


Edmund  Tatham  in  his  examination  in  chief  stated, 
that  John  Marsden  was  ^*  of  weak  mind  and  deficient 
understanding,  but  was  of  sufficiently  sound  and  dis- 
posing mind,  memory,  and  understanding  to  make  a 
plain  and  simple  will  or  codicil,  though  not  to  make  an 
intricate  or  complicated  will  or  codicil."  In  his  cross- 
examination  he  deposed  ^^  that  John  Marsden  was  of  a 
weak  mind  and  defective  judgment ;  that  he  was  infirm 
in  these  respects  throughout  the  whole  of  the  period 
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oF  the  witness's  acquaintance  with  him,  up  to  the  time 
of  his  last  illness,  which  was  afier  the  year  1825; 
that  be  was  liable  to  be  made  •the  dupe  of  designing 
and  interested  persons;  that  he  was  not  capable  of 
transacting  business,  or  of  managing  his  own  affairs  or 
property,  or  of  giving  proper  instructions  or  orders 
about  the  same;  that  he  was  not  capable  of  compre- 
hending, combining  together,  or  judging  accurately  of 
the  nature  and  consequence  of  any  legal  instrument  cre- 
ating a  variety  of  new  rights  and  interests  ;  and  that  he 
seemed  to  be  afraid  of  offending  Wright.**  Both  these 
witnesses  entered,  in  their  cross-examination,  into  minute 
details  of  circumstances  to  corroborate  their  opinions  of 
the  extreme  imbecility  of  Mr.  Marsden. 


Two  issues  of  devisavit  vel  nan  were  directed. 

On  the  trial,  the  devisees,  who  were  Plaintiffs  in  the 
issues,  called  only  Bleasdale  to  prove  the  due  execution 
of  the  will  and  codicil,  and  did  not  examine  either 
Procter  or  Tatham ;  but  their  counsel  stated,  that  they 
had  served  subpctnas  on  both  these  persons ;  that  both  of 
them  were  in  Court,  and  the  Defendant  might  examine 
them  if  he  pleased.    The  Defendant  did  not  call  them. 

The  issues  were  tried  at  York  before  Mr.  Justice 
Park:  the  jury  found  a  verdict  in  favour  of  the  will  and 
codicil,  and  the  Judge  was  satisfied  with  the  verdict. 

A  motion  for  a  new  trial  was  now  made  on  behalf  of 
the  heir. 

Mr.  BroiigJiam  and  Mr.  Duckworth^  for  the  motion. 


Mr.  Bickerstethj    Mr.  Frederick    PoUock^    and   Mr. 
Walker^  contrd. 

In 
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In  support  of  the  motion  it  was  contended,  1st,  that 
the  Judge,  in  summing  up,  had  not  presented  the  evi- 
dence fully  and  fairly  to  the  jury ;  2dly,  that  the  verdict 
was  not  supported  by  the  evidence ;  and  Sdly,  that  the 
Plaintifl^  in  the  issues  were  bound  to  have  examined 
all  the  three  attesting  witnesses. 

The  argument  on  the  first  two  points  consisted  of  a 
commentary  on  the  evidence  of  the  witnesses  who  had 
been  examined  op  the  trial,  and  of  criticisms  on  the 
observations  made  by  the  Judge. 

On  the  third  point  it  was  contended,  on  behalf  of  the 
heir,  that,  on  the  trial  of  an  issue  of  devisavit  vel  nanj  it 
was  imperative  on  the  party  claiming  under  the  will  to 
examine  all  the  three  attesting  witnesses.  Townsend  v. 
Ives{a)y  Ogle  v.  Cook{b\  BuUen  v.  Michel  {c\  Bootle 
V.  Blundell.  {£[)  The  only  exception  from  this  rule  was^ 
when  the  circumstances  were  such,  that,  by  the  common 
rules  of  evidence,  proof  of  the  witness's  handwriting 
might  be  substituted  for  the  testimony  of  the  witness 
himself;  as  when  the  witness  was  dead,  or  was  abroad, 
or  was  insane,  or  after  diligent  search  could  not  be 
found :  and  it  was  to  cases  of  this  description  that 
Lord  Thurlaw  referred,  when,  in  Paaoel  v.  Cleaver  (^), 
he  expressed  a  doubt,  ^*  whether  the  rule  had  ever 
been  laid  down  so  largely,  that  a  will  could  not  be 
proved  without  examining  all  the  witnesses,  although 
the  practice  had  been  to  examine  all." 

On  the  other  hand,  the  devisees  contended  that  the 
rule,  requiring  all  the  attesting  witnesses  to  be  examined, 
applied  only  where  the  devisees  came  into  a  court  of 
equity  to  have  the  will  established.     In  the  present  case 

they 
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(a)  1  WiU(m,2\e. 
{b)  1  F«9.ien.  178. 
(r)  2  Pricr,  399. 


\e)  2  Bro.  C.  C.  504. 
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of  the  witness's  acquaintance  with  him,  up  to  the  time 
of  his  last  illness,  which  was  afier  the  year  1825; 
that  he  was  liable  to  be  made  ^the  dupe  of  designing 
and  interested  persons;  that  he  was  not  capable  of 
transacting  business,  or  of  managing  his  own  affairs  or 
property,  or  of  giving  proper  instructions  or  orders 
about  the  same ;  that  he  was  not  capable  of  compre- 
hending, combining  together,  or  judging  accurately  of 
the  nature  and  consequence  of  any  legal  instrument  cre- 
ating a  variety  of  new  rights  and  interests ;  and  that  he 
seemed  to  be  afraid  of  offending  Wright.'*  Both  these 
witnesses  entered,  in  their  cross-examination,  into  minute 
details  of  circumstances  to  corroborate  their  opinions  of 
the  extreme  imbecility  of  Mr«  Marsden. 


Two  issues  of  devisavit  vel  turn  were  directed. 

On  the  trial,  the  devisees,  who  were  Plaintiffs  in  the 
issues,  called  only  Bleasdale  to  prove  the  due  execution 
of  the  will  and  codicil,  and  did  not  examine  either 
Procter  or  Tatham ;  but  their  counsel  stated,  that  they 
had  served  subpoenas  on  both  these  persons ;  that  both  of 
them  were  in  Court,  and  the  Defendant  might  examine 
them  if  he  pleased.    The  Defendant  did  not  call  them. 

The  issues  were  tried  at  York  before  Mr.  Justice 
Park :  the  jury  found  a  verdict  in  favour  of  the  will  and 
codicil,  and  the  Judge  was  satisfied  with  the  verdict. 

A  motion  for  a  new  trial  was  now  made  on  behalf  of 
the  heir. 

Mr.  Brottgham  and  Mr.  Duckworth^  for  the  motion. 


Mr.  Bickerstethj    Mr.  Frederick    Pollock^   and   Mr. 
Walker^  contrd. 

In 
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In  support  of  the  motion  it  was  contended,  1st,  that 
the  Judge,  in  summing  up,  had  not  presented  the  evi- 
dence fully  and  fairly  to  the  jury;  2diy,  that  the  verdict 
was  not  supported  by  the  evidence ;  and  Sdly,  that  the 
Plaintifl&  in  the  issues  were  bound  to  have  examined 
all  the  three  attesting  witnesses. 

The  argument  on  the  first  two  points  consisted  of  a 
commentary  on  the  evidence  of  the  witnesses  who  had 
been  examined  op  the  trial,  and  of  criticisms  on  the 
observations  made  by  the  Judge. 

On  the  third  point  it  was  contended,  on  behalf  of  the 
heir,  that,  on  the  trial  of  an  issue  of  deoisavit  vel  non^  it 
was  imperative  on  the  party  claiming  under  the  will  to 
examine  all  the  three  attesting  witnesses.  Tawnsend  v. 
hxs{a\  Ogle  v.  Cook{b\  BuUen  v.  Michel  {c\  Bootle 
V.  BlundeU.  {d)  The  only  exception  from  this  rule  was, 
when  the  circumstances  were  such,  that,  by  the  common 
rules  of  evidence,  proof  of  the  witness's  handwriting 
might  be  substituted  for  the  testimony  of  the  witness 
himself;  as  when  the  witness  was  dead,  or  was  abroad, 
or  was  insane,  or  after  diligent  search  could  not  be 
found :  and  it  was  to  cases  of  this  description  that 
Lord  Thurlaw  referred,  when,  in  Paaxl  v.  Cleaver  (^), 
he  expressed  a  doubt,  **  whether  the  rule  had  ever 
been  laid  down  so  largely,  that  a  will  could  not  be 
proved  without  examining  all  the  witnesses,  although 
the  practice  had  been  to  examine  all." 


18S1. 


On  the  other  hand,  the  devisees  contended  that  the 
rule,  requiring  all  the  attesting  witnesses  to  be  examined, 
applied  only  where  the  devisees  came  into  a  court  of 
equity  to  have  the  will  established.     In  the  present  case 

they 
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they  did  not  ask  the  assistance  of  the  Court :  they  asked 
for  no  decree,  except  that  the  bill  should  be  dismissed. 
The  Plaintiff  in  the  suit  had  transferred  the  jurisdiction 
from  a  court  of  law  to  a  court  of  equity,  merely  on  the 
ground  that  outstanding  legal  estates  might  be  set  up  to 
defeat  any  action  which  he  might  bring  to  recover  pos- 
session :  and,  on  the  trial  of  an  issue  directed  under  such 
circumstances,  it  was  sufficient  to  prove  the  will  in  the 
same  way  as  it  would  have  been  proved  in  case  he  had 
brought  an  ejectment.  Even  if  the  bill  had  been  filed 
by  the  devisees  to  have  the  will  established,  instead  of 
being  filed  against  them  to  have  the  will  declared  void, 
h  would  not  have  been  incumbent  on  them,  under  the 
special  circumstances  of  the  case,  to  examine  Proc/er and 
Tatham.  Those  persons,  in  their  depositions  in  the 
cause,  bad  given  evidence  against  the  validity  of  the  will 
add  codicil  which  they  had  solemnly  attested ;  it  would 
be  absurd  to  consider  them  as  the  witnesses  of  the  de- 
visees, and  unreasonable  to  require  that  they  should  be 
called  by  the  parties  against  whom  it  was  known  they 
would  depose.  The  rule  was  not  inflexible  and  inva- 
riable :  it  would  not  be  followed,  where  its  observance 
would  tend  to  render  the  result  less  satisfactory  to  the 
conscience  of  the  Court.  The  interests  of  truth  plainly 
required  that  Procter  and  Tathamy  if  examined  at  all, 
should  be  examined  as  the  witnesses  of  the  heir,  and 
that  the  adverse  party  should  have  the  power  of  cross 
examining  them.  The  heir  might  have  examined  them 
at  the  trial:  he  did  not  choose  to  do  so;  and  a  new 
trial  would  not  be  directed  merely  to  give  him  an  oppor- 
tunity of  doing  what  (if  his  counsel  had  deemed  it  pru- 
dent) he  might  have  done  before. 


The  Master  of  the  Rolls. 

This  is  a  motion  for  a  new  trial  of  two  issues  which 
have  been  directed  by  the  Court  in  order  to  determine 

the  validity  of  a  will  and  codicil. 

Tiie 
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The  motion  is  made  upon  three  grounds :  first,  the 
improper  summing  up  of  the  learned  Judge ;  secondly, 
that  it  was  a  Terdict  against  the  weight  of  evidence ; 
and  thirdly,  that  one  only  of  the  three  attesting  wit- 
nesses has  been  examined  at  law.  It  appears  that  the 
other  two  attesting  witnesses  were  present  in  court  at  the 
trial  of  the  issues,  and  were  tendered  by  the  Plaintiffi  in 
the  issues,  to  the  Defendant  for  examination,  but  that 
his  counsel  declined  to  examine  them. 


1831. 


I  have  carefully  read  every  word  of  the  report  of  the 
learned  Judge,  but  have  purposely  abstained  from  read- 
ing the  short-band  writer's  notes  of  the  summing  up,  in 
order  that  my  judgment  might  be  formed  upon  the  evi- 
dence alone.  Considering  that  this  testator  throughout 
the  course  of  a  long  life  had  been  received  in  the  world 
as  a  person  capable  of  legal  contracts,  and  had  entered 
into  pecuniary  engagements  by  borrowing  money  and 
by  purchase  and  sale  of  property  to  a  very  large  amount, 
and  considering  the  description  of  witnesses  who  have 
been  respectively  examined  on  both  sides,  and  the  op- 
portunities they  repeatedly  had  of  acquiring  an  accurate 
knowledge  of  the  state  of  the  testator's  understanding, 
and  comparing  the  nature  of  the  testimony  given  by 
the  respective  witnesses,  —  I  am  clearly  of  opinion  that 
the  weight  of  evidence  is  in  favour  of  the  competence  of 
the  testator,  and  that  the  jury  have  come  to  a  sound 
conclusion  on  the  subject. 

As  this  opinion  is  formed  without  any  reference  to 
the  summing  up  of  the  learned  Judge,  and  as  I  should 
have  considered  it  my  duty  to  direct  a  new  trial  upon 
the  evidence  alone,  whatever  the  summing  up  had  been, 
if  the  jury  had  come  to  a  different  conclusion,  it  is  not 
necessary  to  take  any  notice  of  the  observations  which 
have  been  made  in  that  respect. 

B  4  The 
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The  effect  of  establishing  a  will  in  this  Court  is  to 
conclude  all  future  questions  respecting  its  validity;  and 
the  caution  of  this  Court  requires,  therefore,  before  a  will 
be  established  upon  evidence  here,  that  all  the  attesting 
witnesses  shall  be  examined.     If  this  Court  requires  the 
aid  of  a  court  of  law,  and  the  intervention  of  a  jury,  to 
determine  the  validity  of  a  will,  it  does  not  necessarily 
follow  that  a  court  of  law  must  in  such  a  case  depart 
from  its  own  rules  and  adopt  those  of  a  court  of  equity. 
When  all  the  witnesses  are  not  examined  in  the  court 
of  law,  and  the  cause  comes  on  for  further  directions  in 
a  court  of  equity,  there  may  be  cases  in  which  a  court 
of  equity,  referring  to  its  own  principles,  may  not  have 
its  conscience  fully  satisfied  by  the  verdict  of  the  jury :  — 
as,  for  instance,  where,  the  general  competence  of  the 
testator  being  admitted,  the  question  depends  on  the 
competency  at  the  particular  time  of  executing  the  will. 
There  the  attesting  witnesses  being  the  persons  who 
can  give  the  best  testimony  as  to  the  special  fact,  it  may 
be  reasonable  in  the  court  of  equity  to  send  the  case 
back,  in  order  that  all  the  witnesses  may  be  examined. 
But  when,  as  in  the  present  case,  the  question  depends 
not  upon  the  particular  state  of  the  testator's  mind  at 
the  making  of  the  will,  but  upon  his  general  compe- 
tency throughout  a  long  life,  the  attesting  witnesses  to 
the  will  may  not  be  persons  capable  of  speaking  to  the 
fact  of  general  .competency,   and   not,    therefore,   the 
most  material  witnesses  in  the  consideration  of  a  court 
of  equity. 


It  is  further  to  be  observed,  that  the  bill  filed  in  this 
case  is  not  by  the  devisees  to  establish  the  testamentary 
instrument,  but  it  is  a  bill  by  the  heir  at  law  claiming 
against  these  instruments,  to  have  a  legal  estate  put  out 
of  his  way,  in  order  that  he  may  try  the  validity  of  these 
instruments  by  ejectment,  and  no  decree  in  this  cause 

would 
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would  be  conclusive  upon  the  question  of  the  validity  of 
the  will.  The  plaintiff  might,  by  redeeming  the  mort- 
gage, get  in  the  outstanding  legal  estate  by  an  assign- 
ment of  the  mortgage ;  or  even  upon  the  hearing  upon 
further  directions,  he  might  still  contend  that  he  ought 
not  to  be  concluded  by  the  trial  of  the  issues,  and  that 
the  court  of  equity  should  still  permit  him  to  proceed 
by  restraining  the  Defendants  from  opposing  to  him  the 
1^1  estates. 


1831. 


Tatham 

V. 

Wright. 


It  is  not,  however,  for  the  present  purpose,  necessary 
to  advert  to  these  distinctions.  The  complaint  that  the 
two  other  witnesses  were  not  examined,  is  made  by  the 
heir  to  whom  they  were  tendered,  who  had  full  oppor- 
tunity of  examining  them,  but  thought  fit  to  decline  that 
examination.  He  declined  it,  because  he  wished  to  have 
the  technical  advantage,  which  by  the  rules  of  law  results 
from  considering  those  persons  witnesses  of  his  oppo- 
nent. Can  he,  therefore,  with  effect  say  that  it  must  be 
inferred  that  the  witnesses,  if  examined,  could  have  given 
evidence  in  his  favour,  when  it  was  his  own  choice  that 
such  evidence  should  not  be  laid  before  the  Court? 

The  motion  for  a  new  trial  must,  therefore,  be  refused. 


The  Plaintiff  moved  before  the  Lord  Chancellor  for 
a  new  trial  of  the  issues. 


His  Lordship  having  been  counsel  on  the  trial  of  the 
issues,  and  on  the  application  for  a  new  trial  to  the 
Master  of  the  Rolls,  requested  the  assistance  of  the 
Lord  Chief  Justice  of  the  Common  Pleas,  and  the 
Lord  Chief  Baron :  and  the  motion  was  heard  before 
the  Lord  Chancellor,  Lord  Chief  Justice  Tindal^  and 
Lord  lAfndhurst. 

Sir 
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1831.  Sir  J.  Scarlett  and  Mr.  Armstrongs  who  supported  the 

motion,  and  Mr.  JP.  Pollock  and  Mr.  Tomlinson  who 
opposed  it,  in  commenting  upon  the  nature  and  effect 
of  the  evidence,  and  the  manner  in  which  the  case  had 
^  *  '  been  left  to  the  jury  by  the  presiding  Judge,  pursued 
the  same  general  line  of  argument  which  had  been  pre- 
viously taken  at  the  Rolls :  but  the  third  point,  which 
involved  the  question  how  far  the  rule  was  imperative, 
that  upon  an  issue  of  devisavit  vel  non  all  the  attesting 
witnesses  should  be  examined,  stood  over  to  a  sub- 
sequent day  for  the  purpose  of  being  argued  separately 
by  a  single  counsel  on  each  side. 

May  II,  The  Solicitor*General  in  support  of  the  application 

now  contended,  that,  both  upon  general  principles  and 
upon  the  special  circumstances  of  the  case,  all  the  at- 
testing witnesses  ought  to  have  been  examined,  and  that, 
inasmuch  as  the  devisees,  whose  duty  it  was,  as  Plaintiffi 
in  the  issue,  to  set  up  the  will,  had  declined  to  examine 
them,  a  new  trial  must  be  directed  of  course,  the  former 
having  miscarried.  The  sole  object  of  granting  such  an 
issue,  was  to  satisfy  the  conscience  of  the  Court  upon  a 
question  respecting  which,  from  the  imperfect  mode  of 
taking  evidence  in  equity,  no  sound  judgment  could  be 
formed  without  resorting  to  the  aid  of  a  court  of  law. 
That  course,  however,  would  be  an  idle  mockery,  if  the 
dexterity  of  an  advocate,  or  the  technical  rules  of  Nisi 
Prius  practice  were  suffered  to  defeat  the  ends  of  jus- 
tice ;  and  those  ends  were  only  to  be  attained  by  sub- 
jecting to  a  full  and  searching  viva  voce  examination  all 
the  individuals  whose  testimony  could  throw  light  upon 
the  points  referred  to  the  determination  of  the  jury. 
The  rule,  therefore,  was  imperative  and  universal  that 
upon  the  trial  of  an  issue  o(  devisavit  velnouj  all  the  sub- 
scribing witnesses,  if  alive  and  of  sound  mind,  and  resi- 
dent within  the  jurisdiction,  ought  to  be  examined :  and 

no 
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BO  distinction  in  this  respect  had  ever  been  suggested 
between  cases  where  the  devisees  were  Piaintifis  in 
equity  seeking  to  establish  the  will  against  the  heir,  and 
cases  where  they  were  Defendants  resisting  his  attempts 
to  impeach  it.  Bootle  v.  Bbmdell.  {a)  In  Winchilsea  v. 
Wauchope  {b\  where  the  bill  was  filed  by  the  heir,  and 
the  question  turned  solely  upon  the  due  execution  of 
the  will,  it  was  one  of  the  arguments  urged  in  favour  of 
the  new  trial  which  was  eventually  directed,  that  two 
only  of  the  attesting  witnesses  had  been  called  at  the 
former  trial.  In  iMoe  v.  Jottiffe  (c),  upon  an  issue  out 
of  Chancery  tried  at  bar,  the  examination  of  all  the 
subscribing  witnesses  appears  to  have  been  required, 
although  the  effect  of  their  evidence  was  strongly  to 
impugn  the  validity  of  the  instrument  which  they  had 
themselves  attested. 


1891. 


Tatham 

V. 

WaiftHT. 


Independently  of  the  general  rule,  there  were  circum- 
stances which,  in  this  case,  rendered  a  second  trial 
peculiarly  necessary.  The  issues  had  not  been  directed 
as  a  mere  matter  of  course,  but  the  judicial  attention  of 
the  Court  had  been  pointedly  drawn  to  them.  All  the 
attesting  witnesses  were  examined  in  equity,  and  two 
of  them,  Messrs.  Procter  and  Tatham^  were  very  fully 
cross-examined  by  the  Plaintiff,  the  heir  at  law.  The 
result  of  their  cross-examination  went  a  great  way 
towards  shewing  that  the  testator  was  utterly  incompe- 
tent to  make  a  complicated  will  like  the  one  in  ques- 
tion ;  and  the  Court  would  never,  in  the  face  of  that 
efidence^  and  without  having  the  matter  sifted  to 
the  bottom,  declare  itself  satisfied  with  the  verdict, 
especially  in  a  case  where,  in  consequence  of  the  out- 
standing terms,  the  order  dismissing  the  bill  might  con- 
clude 


(a)  19  Vet.  494.     Cooper^  196. 
(&)Si7«M.441. 


(c)  1  W.  Black.  565. 
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dude  the  parties,  and  be  tantamount  to  a  formal  decree 
establishing  the  will  against  all  the  world.  In  fact,  the 
result  of  the  trial  at  law,  instead  of  being  more  satis- 
factory than  the  previous  investigation  here,  was  in- 
finitely less  so ;  for  the  important  evidence  of  two  of 
the  attesting  witnesses  had  been  purposely  withdrawn  ; 
and  the  finding  of  the  jury,  therefore,  rested  mainly  on 
the  testimony  of  the  third  witness,  the  only  one  whom 
the  Plaintifis  at  law  thought  it  proper  or  prudent  to  call; 
although,  as  all  the  three  equally  attested  the  will,  and 
that  instrument  constituted  the  title  which  the  devisees 
were  bound  to  prove,  they  were,  in  truth,  the  witnesses 
of  the  devisees,  and  it  was  incumbent  upon  them,  and 
not  upon  the  heir,  to  examine  them. 


Sir  E.  Sugden^  who  appeared  on  the  other  side,  was 
not  called  upon  to  argue  the  point. 


June  11.  Lord  Chief  Justice  Tindal^  on  behalf  of  himself  and 

the  Lord  Chief  Baron,  read  the  following  judgment :  — 

The  application  to  this  Court  for  a  new  trial  of  the 
issue,  which  was  directed  in  this  case,  has  been  made 
upon  two  grounds ;  first,  that,  by  the  rule  of  this  Court, 
it  was  incumbent  on  the  Plaintiff*,  who  supported  the 
validity  of  the  will,  to  call  all  the  subscribing  witnesses 
to  the  will ;  and  that,  inasmuch  as  he  called  one  only, 
this  Court  will  not  be  satisfied  with  a  verdict  setting  up 
the  will ;  and,  secondly,  that  upon  the  evidence  given 
in  the  cause,  the  verdict  for  the  Plaintiff*  ought  not  to  be 
satisfactory  to  the  Court. 

If  there  is  any  general  rule  in  this  Court,  that,  in 

all  cases,  and  under  all  circumstances,  the  Plaintiff*  in 

>    an  issue  on  the  question,  devisavit  vel  non^  has  the  duty 

cast  upon  him  of  making  the  three  attesting  witnesses  to 

the 
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the  will,  his  own  witnesses  upon  the  trial  of  the  issue,  if 
alive,  or  in  a  condition  to  give  evidence,  there  would 
be  no  necessity  for  discussing  the  second  ground  of  the 
motion ;  for,  in  the  present  case,  two  of  the  subscribing 
witnesses,  who  were  alive  and  actually  present  in  Court 
under  the  subpana  of  the  Plaintiffs  in  the  issue,  were 
not  called  as  witnesses  at  the  trial. 


1831. 


Tathax 

V. 

Wbight. 


It  may  be  taken  to  be  generally  true,  that  in  cases 
where  the  devisee  files  a  bill  to  set  up  and  establish  the 
will,  and  an  issue  is  directed  by  the  Court  upon  the 
question,  devisavit  vel  noHj  this  Court  will  not  decree 
the  establishment  of  the  will,  unless  the  devisee  has 
called  all  the  subscribing  witnesses  to  the  will,  or  ac- 
counted for  their  absence.  And  there  is  good  reason 
for  such  a  general  rule.  For  as  a  decree  in  support  of 
the  will  is  final  and  conclusive  against  the  heir,  against 
whom  an  injunction  would  be  granted,  if  he  should  pro- 
ceed to  disturb  the  possession  after  the  decree,  it  is  but 
reasonable  that  he  should  have  the  opportunity  of  cross- 
examining  all  the  witnesses  to  the  will,  before  his  right 
of  trying  the  title  of  the  devisee  is  taken  from  him.  *  In 
that  case,  it  is  the  devisee  who  asks  for  the  interference 
of  this  Court,  and  he  ought  not  to  obtain  it  until  he 
has  given  every  opportunity  to  the  heir  at  law  to  dispute 
the  validity  of  the  will.  This  is  the  ground  upon  which 
the  practice  is  put  in  the  cases  of  Ogle  v.  Cooke  (a),  and 
Taanisend  v.  Ives*  {b)  But  it  appears  clearly  from  the 
whole  of  the  reasoning:  of  the  Lord  Chancellor  in  the 
case  of  Bootle  v.  Blundell  (c),  that  this  rule,  as  a  general 
rule,  applies  only  to  the  case  of  a  bill  filed  to  establish 
the  will,  {an  establishing  billy  as  Lord  Eldon  calls  it  in 
one  part  of  his  judgment),  and  an  issue  directed  by  the 

Court 


(a)  1  re«.  sen.  178. 
\h)  \WiU.2\e. 


(c)  1  Mer,  193.    Cooper ^  \36. 
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Court  upon  that  bill.  And  even  in  cases  to  which  the 
rule  generally  applies,  this  Court,  it  would  seem,  under 
particular  circumstances,  may  dispense  with  the  ne- 
cessity of  the  three  witnesses  being  called  by  the  Plaintiff 
in  the  issue.  For^  in  Lanxte  v.  Jolliffe  (a),  where  the  bill 
was  filed  by  the  devisees  under  the  will  *,  and  an  bsue, 
devisavU  vel  norij  was  tried  at  bar,  it  appears  from  the 
report  of  the  case  that  the  subscribing  witnesses  to  the 
will  and  codicil,  who  swore  that  the  testator  was  utterly 
incapable  of  making  a  will,  were  called  by  the  Defendant 
in  the  issue,  and  not  by  the  Plaintiff;  for  the  reporter 
says,  ^^  to  encounter  this  evidence,  the  Plaintiff's  counsel 
examined  the  friends  of  the  testator  who  strongly  deposed 
to  his  sanity ;''  and,  again,  the  Chief  Justice  expressed  his 
opinion  to  be,  that  all  the  Defendant's  witnesses  were 
grossly  and  corruptly  perjured.  And  after  the  trial  of 
this  issue  the  will  was  established.  In  such  a  case,  to 
have  compelled  the  devisee  to  call  these  witnesses,  would 
have  been  to  smother  the  investigation  of  the  truth. 


Now,  in  the  present  case,  the  application  to  this 
Court  is  not  by  the  devisee  seeking  to  establish  the  will, 
but  by  the  heir  at  law,  calling  upon  this  Court  to  declare 
the  will  void  and  to  have  the  same  delivered  up.  The 
heir  at  law  does  not  seek  to  try  his  title  by  an  ejectment, 
and  apply  to  this  Court  to  direct  that  no  mortgage  or 
outstanding  terms  shall  be  set  up  against  him  to  prevent 
bis  title  from  being  tried  at  law,  but  seeks  to  have  a 
decree  in  his  favour,  in  substance  and  effect  to  set  aside 
the  will.  This  case,  therefore,  stands  upon  a  ground 
directly  opposed  to  that  upon  which  the  cases  above 

referred 

(a)  1  W.  Black.  365. 


*  So  it  appears  by  reference  to  the  R^strar's  book.     Reg.  Lib. 
B.  1761.  fo.  150. 
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referred  to  rest.     So  far  from  the  heir  at  law  being        18SL 
bound  by  a  decree  which  the  devisee  seeks  to  obtain,      TjT^ 
it  is  he  who  seeks  to  bind  the  devisee,  and  such  is  the  v. 

form  of  his  application,  that  if  he  fails  upon  this  issue, 
he  would  not  be  bound  himself.  For  the  only  result  of 
a  verdict  in  favour  of  the  will  would  be,  that  the  heir 
at  law  would  obtain  no  decree,  and  his  bill  would  be 
dismissed,  still  leaving  him  open  to  his  remedies  at  law. 
No  decided  case  has  been  cited,  in  which  the  rule  has 
been  held  to  apply  to  such  a  proceeding ;  and,  certainly, 
neither  reason  nor  good  sense  demands  that  this  Court 
should  establish  such  a  precedent  under  the  circum- 
stances of  this  case.  If  the  object  of  the  Court,  in 
directing  an  issue,  is  to  inform  its  own  conscience  by 
sifting  the  truth  to  the  bottom,  that  course  should  be 
adopted  with  respect  to  the  witnesses,  which,  by  ex- 
perience, is  found  best  adapted  to  the  investigation  of 
the  truth.  And  that  is  not  attained  by  any  arbitrary 
rule,  that  such  witnesses  must  be  called  by  one,  and 
such  by  the  other  party ;  but,  by  subjecting  the  wit- 
nesses to  the  examination  in  chief  of  that  party,  whose 
interest  it  is  to  call  him,  from  the  known  or  expected 
bearing  of  his  testimony,  and  to  compel  him  to  undergo 
the  cross-examination  of  the  adverse  party,  against  whom 
his  evidence  is  expected  to  make. 

In  the  present  case,  Mr.  Procter  and  Mr.  Edmund 
TatAamj  two  of  the  subscribing  witnesses  to  the  will, 
had  been  examined  in  this  Court,  and  their  depositions 
were  known  to  both  parties.  It  was  well  known,  that,  if 
called  by  the  devisee,  they  would  state  in  effect  ^^  that 
the  testator  was,  at  the  time  of  signing  and  publishing 
the  will,  of  weak  mind  and  deficient  understanding, 
though  of  good  memory;  that  he  was  of  sufficient  mind 
to  make  a  plain  and  simple  disposition  of  his  property, 

but  not  an  intricate  will  like  the  present" 

The 
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The  real  question  is,  whether  these  witnesses  are  to 
be  believed  upon  this  evidence  in  contradiction  to  their 
own  solemn  act  in  the  attestation  of  the  will  and  codicil. 
That  is  the  problem  to  be  solved.  At  the  time  they  are 
put  into  the  witness-box  it  is  known  their  evidence  is  in 
favour  of  the  heir  at  law,  and  entirely  subversive  of  the 
will.  What  questions,  then,  can  the  devisee  wish  to 
put  to  them,  other  than  such  as  call  upon  them  to 
explain  and  account  for  their  solemn  attestation  of  these 
instruments  ?  And  those  are  questions  which  can  arise 
upon  cross-examination  alone.  He  would  wish  to  ask 
Mr.  Procter  what  could  induce  him  to  attest  the  exe- 
cution of  the  will  in  1822  and  the  codicil  in  1825,  if 
such  was  his  opinion  of  the  intellect  of  the  testator? 
Upon  what  ground  he  had  been  the  attesting  witness  to 
two  former  wills  which  had  been  successively  destroyed, 
and  the  depositary  of  the  duplicates  of  each  in  suc- 
cession, at  the  request  of  the  testator,  down  to  the  hour 
of  his  death  ?  Whether  he  had  not  lived  in  habits  of 
intimacy  with  Mr.  Marsden^  and  treated  him  always  as 
a  man  of  understanding  and  sense  ?  Whether  he  had 
not,  upon  fit  former  occasion,  lent  money  to  Mr.  Marsden 
on  his  bond  and  received  payment  from  him,  thereby 
treating  him  as  a  man  capable  of  binding  himself,  and 
of  managing  his  own  affairs  ?  And  similar  questions 
would  be  proposed  to  Mr.  Tatham.  It  is  obvious  that 
if  the  devisee  should  be  compelled  on  the  trial  of  this 
issue  to  make  those  witnesses  his  own,  the  effect  would 
be  to  shut  out  instead  of  discovering  the  truth ;  for 
after  the  formal  examination  in  chief  to  which  alone 
they  could  be  subjected,  the  heir  at  law  would  take 
care  not  to  ask  them  a  single  question. 


It  is  further  to  be  observed,  that  in  the  present  case 
there  is  the  less  necessity  for  calling  all  the  subscribing 
witnesses  to  the  will,  as  no  question  arises  upon  the 

facts 
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fiids  attending  the  execution  of  the  will,  or  the  com- 
pliance with  the  requisites  of  the  statute  of  frauds. 
There  is  nothing  peculiarly  within  the  knowledge  of 
these  witnesses,  nor  any  point  to  which  they  could  be 
examined,  which  is  not  common  to  the  other  witnesses 
called  to  depose  to  the  state  of  the  testator's  under- 
standing. Upon  the  ground,  therefore,  that  there  is  no 
role  in  this  Court  which  calls  upon  the  devisee  to  bring 
forward  all  the  subscribing  witnesses  to  the  will,  where 
the  heir  at  law  files  the  bill, — as  also  upon  the  ground 
that,  where  the  subscribing  witnesses  contradict  the  effect 
of  their  own  attestation,  it  would  not  be  unreasonable  to 
dispense  with  die  rule,  even  in  cases  where  it  is  held  to 
apply,  —  it  appears  to  us  that  no  new  trial  should  be 
granted  on  account  of  Mr.  Procter  and  Mr.  Edmund, 
Taiham  not  having  been  examined  by  the  devisees  on 
the  trial  of  this  issue. 


188]. 


Tathak 
Wbioht. 


We  most  consider,  therefore,  the  second  and  prin- 
cipal ground  upon  which  this  application  has  been 
rested,  viz.  that  the  verdict  of  the  jury  establishing  the 
competency  of  Mr.  Marsden  to  make  this  will,  ought  not 
to  be  satisfactory  to  this  Court;  but  that,  upon  the  evi- 
dence disclosed  at  the  trial,  there  is  so  much  room  to 
doubt  the  propriety  of  the  verdict,  that  this  Court 
ought  to  submit  the  question  to  the  investigation  of  a 
second  jury. 


The  grounds,  upon  which  the  validity  of  the  will  was 
contested  at  the  trial,  and  which  have  been  since  relied 
upon  in  argument  before  this  Court,  seem  principally 
two;  first,  the  general  incompetency  of  "Mir.  Marsden 
to  make  any  testamentary  disposition  of  his  property, 
or,  at  all  events,  such  a  will  as  the  present;  and,  se- 
condly, that  if  Mr.  Marsden  was  not  altogether  incapable 
to  devise,  yet  he  was  of  so  weak  add  imbecile  a  mind  as 
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to  make  him  easily  subject  to  fraud  and  coercion,  and 
that  the  present  will  was  obtained  from  him  under  the 
effect  of  fraud  or  coercion  exercised  on  him  by  Mr. 
WrighL 


The  first  of  these  grounds,  it  will  be  readily  con- 
ceived, is  that  upon  which  the  decision  of  this  cause 
must  mainly  hinge.  For,  on  the  one  hand,  if  the  jury 
ought  to  have  found  upon  the  evidence  the  general 
incapacity  of  Mr.  Marsden  to  make  a  devise,  there 
would  have  been  no  need  for  any  further  inquiry  as  to 
fraud  or  coercion ;  on  the  other  hand,  if  the  jury  have 
properly  found  the  general  competency  or  capacity  of 
Mr.  Marsden  to  devise,  such  a  finding  would  limit  the 
investigation  of  the  second  question  to  a  very  narrow 
point,  viz.  to  the  single  inquiry,  what  degree  of  fraud 
or  what  degree  of  coercion  was  exercised  by  the  Plaintiff 
upon  the  mind  of  the  testator  ?  The  question  would  in 
that  case  become  this :  assuming  Mr.  Marsden  to  have 
had  generally  sufficient  understanding  to  enable  him  to 
dispose  of  his  property  by  will,  is  there  evidence  of  such 
fraud  or  such  coercion  by  Mr.  Wright,  exercised  upon 
the  state  of  mind,  such  as  it  was,  of  Mr.  Marsden,  as 
to  render  the  will  in  question,  not  the  result  of  Mr. 
Marsden*s  free  and  uncontrolled  agency,  but  in  effect  the 
will  of  Mr.  Wright  f 


And  upon  this  subordinate  question,  as  to  the  fraud 
or  coercion  exercised  upon  Mr.  Marsden,  we  think,  if 
the  general  competency  of  Mr.  Marsden  to  make  a 
will  has  been  properly  established,  there  appears  to  be 
no  suflBcient  evidence  of  actual  fraud  or  coercion  on  the 
part  of  Mr.  Wright,  either  in  procuring  this  particular 
will  and  codicil  to  be  made,  or  in  the  execution  of  the 
same,  to  call  for  a  new  trial,  on  this  ground,  as  contra- 
distinguished from  the  other. 

It 
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It  was  the  general  incapacity  of  Mr.  Marsden  to 
make  a  will  which  formed,  as  might  be  expected,  the 
principal  contention  between  the  parties  before  the 
jury,  and  again  upon  the  argument  before  this  Court  on 
the  application  for  a  new  trial :  and  whether  that  ques- 
tion has  been  properly  decided  by  the  jury,  is  the  point 
which  is  now  to  be  considered. 


1881. 


On  the  trial  of  this  cause,  for  the  purpose  of  proving 
affirmatively  the  general  incapacity  of  Mr.  Marsden^  a 
very  large  body  of  parol  evidence  was  produced  by  the 
Defendant  in  the  issue,  comprising  not  fewer  than  sixty- 
one  witnesses  in  number;  some  of  whom  deposed  to  the 
state  of  Mr.  Marsden^s  intellect  and  the  powers  of  his 
mind  in  very  early  life,  and  others  continued  the  account 
down  to  a  period  very  shortly  before  his  death  in  1826. 
And  if  this  evidence  had  been  uncontradicted  by  testimony 
of  a  similar  nature,  and  applying  itself  to  the  same  points 
on  the  part  of  the  Plaintiffs,  the  fair  result  of  the  De- 
fendant's proof  may  be  taken  to  have  been  this, —  that 
Mr.  Marsden^  from  his  earliest  to  his  latest  years,  was  a 
very  weak  and  imbecile  man,  of  singular  and  capricious 
habits ;  that  he  was  by  nature  extremely  timid,  and  the 
prey  of  idle  and  unmanly  fears ;  that  he  lived,  in  par- 
ticular, in  the  habitual  dread  of  Mr.  Wright,  who  had 
obtained  a  complete  dominion  over  him,  and  to  whom 
he  paid,  on  all  occasions,  the  strictest  and  readiest  obe- 
dience; that  bis  understanding  and  judgment  were  far 
below  those  of  the  generality  of  men,  indeed,  not  ex- 
ceeding the  level  of  children ;  and  that  according  to  the 
language  of  some  of  the  Defendant's  witnesses,  **  he 
was  utterly  incapable  of  managing  and  conducting  his 
own  affairs,  and  of  giving  instructions  for  such  a  will  as 
that  in  question,  even  divested  of  its  technicalities.'' 
Such  evidence  as  this,  had  it  not  been  met  by  proof  of  a 
contrary  description,  it  is  unnecessary  to  say,  would 

C  2  have 
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18S1.  have  been  decisive  of  the  question  of  incapacity.  But, 
on  the  part  of  the  Plaintiffs,  a  body  of  witnesses  were 
produced,  large  in  point  of  number,  though  not  so  nu- 
merous as  those  on  the  part  of  the  Defendant,  and  whose 
general  testimony  is  of  a  nature  not  only  conflicting, 
but  utterly  irreconcileable  with  the  proof  on  the  part  of 
the  Defendant  According  to  them,  Mr.  Marsden^  the 
testator,  was  a  man  of  very  retentive  memory,  and  al- 
though not  of  strong  mind  or  of  natural  talent  equal  to 
the  generality  of  men,  yet  of  such  understanding  and 
judgment  as  to  be  competent  to  conduct  all  the  ordinary 
transactions  of  life;  and  with  reference  to  the  immediate 
question  under  investigation,  in  the  language  of  some  of 
those  witnesses,  ^*  a  man  perfectly  competent  to  manage 
his  affiiirs  with  the  assistance  of  agents  and  professional 
men,  and  to  make  such  a  will  and  codicil  as  these  in 
question.'' 

Where  the  question  of  competency  is  to  be  resolved 
on  testimony  so  adverse  and  repugnant  as  the  present, 
(and  such  repugnance  does  not  consist  so  much  in  a 
contradictory  account  of  single  facts,  as  in  the  general 
narrative  of  transactions  extending  through  the  space  of 
a  long  life),  it  is  useless  to  argue  on  each  particular  fact 
brought  forward  on  either  side,  or  on  the  testimony 
given  by  each  particular  witness.  The  only  inference 
that  can  be  safely  drawn,  is  that  which  arises  from  the 
general  effect  and  tendency  of  the  whole  body  of  proof 
on  each  side  of  the  question.  The  inquiry  becomes 
this.  Whether  the  general  mass  of  evidence  tending  to 
establish  the  weakness  and  imbecility  of  the  testator's 
mind,  or  that  which  tends  to  establish  his  competency, 
such  evidence  on  each  side  extending  through  his  long 
life,  is  entitled  to  the  preference  ?  And  in  solving  such 
a  question,  it  must  be  admitted  that,  even  in  this  view 
of  the  case,  it  would  be  extremely  difficult  to  draw  a 

con- 
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conclusion,  from  parol  evidence  so  contradictory  and  1831. 
conflicting  as  that  in  the  present  case,  upon  which  re-  \  ^ "'~ 
liance  could  be  placed  with  perfect  safety.     If,  however,  v. 

it  were  absolutely  necessary  to  decide  this  question  on 
the  judgment  and  opinion  of  the  witnesses  examined  on 
each  side  as  to  the  capacity  of  the  testator,  much  would 
depend  on  the  situation  in  life  and  the  character  of  the 
respective  witnesses,  on  the  opportunities  tbey  respec- 
tively bad  to  form  any  judgment  upon  the  testator's 
understanding,  and  their  ability  to  form  a  correct  judg« 
ment;  upon  the  degree  of  intimacy  between  the  re- 
spective witnesses  and  the  testator,  the  nature  of  their 
intercourse,  and  their  habits  of  life  together;  upon  the 
period  during  which  their  acquaintance  continued,  and, 
above  all,  the  comparative  closeness  with  which  it  is 
brought  down  to  the  time  of  making  the  will  and  codicil ; 
in  all  which  several  particulars,  if  the  evidence  which 
has  been  given  on  each  side  should  be  weighed  and 
balanced  together,  it  is  sufficient  at  present  to  observe, 
that  there  was  a  greater  power  and  better  opportunities 
of  forming  a  correct  judgment  as  to  the  testator^s 
capacity  on  the  part  of  the  witnesses  called  by  the 
Plaintiff,  than  of  those  called  on  the  other  side. 

But  it  appears  to  us  to  be  unnecessary,  on  the  present 
occasion,  to  have  recourse  to  a  mode  of  investigation  so 
difficult.  For  where  the  question  is  left  in  doubt  upon 
the  parol  testimony,  and  the  facts  of  the  case  will 
warrant  it,  it  is  the  safer  course  to  try  the  question  by 
the  evidence  of  collateral  facts  which  are  not  involved  in 
the  contradiction  raised  by  the  parol  evidence.  Such 
an  appeal,  at  the  same  time,  resolves  directly  the  question 
at  issue  between  the  parties,  and  also  determines  in- 
cidentally to  which  class  of  witnesses,  where  they  are 
repugnant  and  contradictory,  the  preference  is  to  be 
given.     Such  was  the  rule  applied  by  Lord  Bedesdale  in 
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1851  •        the  case  of  Towarl  v.  Sellers  (a),  and  it  is  obviously  a 

^-,  ~ '  rule  founded  on  sound  reason  and  common  sense. 

Tatham 

V. 

WuoHT.  jjq^  Jjj  ^g  present  case  it  appears  to  us  there  are 

three  distinct  classes  of  evidence  which  stand  clear  of 
the  conflicting  parol  testimony  relating  to  the  com- 
petency of  the  testator,  the  consideration  of  which,  if 
the  facts  are  established  by  satisfactory  proof,  as  they 
appear  to  us  to  be,  lead  directly  to  the  conclusion  that 
the  verdict  which  has  been  found  by  the  jury  is  the 
right  verdict.  Those  heads  of  evidence  are  the  cor- 
respondence between  Mr.  Marsden  and  his  friends;  the 
various  acts  done  by  him  in  relation  to  the  disposition 
of  his  property ;  and  the  circumstances  attending  the 
preparation  and  execution  of  the  will  itself. 

The  correspondence  of  the  testator,  given  in  evidence 
at  the  trial,  consists,  first,  of  letters  passing  between  him 
and  Mr.  Greene,  who  was  acting  as  his  solicitor,  prin- 
cipally in  conducting  the  purchase  of  a  large  property, 
and  the  raising  money  for  that  purpose,  and  extending 
from  the  year  1787,  at  different  intervals,  down  to  1804 ; 
secondly,  of  letters  passing  between  Mr.  Wright  and 
the  testator,  upon  business  and  o|^er  subjects,  in  the 
interval  between  1791  and  1814;  thirdly,  of  letters 
between  Mr.  Dawson  and  the  testator,  being  prin- 
cipally letters  on  the  ordinary  topics  occurring  be- 
tween friends  from  1811  to  1819;  fourthly,  of  letters 
between  Mr.  Alexander  Marsden  and  the  testator  from 
1811  to  1820,  showing  the  commencement  and  progress 
of  the  acquaintance  between  those  two  gentlemen ;  and, 
lastly,  of  two  single  letters,  one  in  1797)  from  Mr. 
Bickerstethf  the  surgeon  of  Mr.  Marsden,  to  that  gentle- 
man, containing  a  request  to  him  to  qualify  as  a  com- 
missioner 

(a)  5  Dow,25l. 
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missioner  under  a  road  trust,  and  to  give  his  vote  for  a 
Mr.  Dobson^  a  request  which  was  afterwards  complied 
with ;  the  other  a  letter  in  1800  to  Mr.  Baldwin  on  the 
subject  of  the  prosecution  of  some  offenders  against  the 
game  laws. 


1831. 


The  importance  of  this  long  and  varied  correspond- 
ence in  deciding  on  the  competency  of  the  testator  to 
make  his  will,  is  self-evident.  If  it  be  the  genuine  cor- 
respondence of  Mr.  Marsden,  no  one  could  hesitate  to 
declare,  that  the  man,  who  possessed  sufficient  vigour 
and  energy  of  mind  to  carry  on  this  correspondence, 
most  be  held  to  possess  a  disposing  power  over  his  own 
property.  It  was  indeed  so  felt  by  the  counsel  for  the 
Defendant,  who  admited,  what  indeed  could  not  be 
denied,  that  if  these  letters  were  the  genuine  letters  of 
the  testator,  and  the  acts  done  by  Mr.  Marsden  as  to 
the  disposal  of  his  property  were  his  own  acts,  there 
was  an  end  of  all  question  about  the  will.  It  is»  how* 
ever,  suggested  that  the  letters  were  written  under  this 
tutelage  of  Mr.  Wright  or  some  other  person ;  that  they 
were  in  reality  Wrights  letters,  and  not  those  of  Mr. 
Marsden  J  and  that  the  very  circumstance  of  copies  being 
found  in  Marsden's  handwritings  of  all  the  letters,  both 
trifling  and  important,  which  he  wrote  to  his  different 
correspondents,  showed  at  once  the  authority  of  Wright 
over  Marsden,  and  afforded  proof  of  a  deep-laid  plan  on 
his  part  to  prepare  evidence  against  the  time  it  should 
be  wanted  in  support  of  the  validity  of  any  act  done  by 
Mr.  Marsden  in  the  disposal  of  his  property. 

In  order,  therefore,  to  ascertain  the  weight  due  to 
these  letters,  the  first  question  is,  whether  they  are  open 
to  the  objection  above  suggested. 
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The  single  circumstance  of  copies  having  been  made 
by  Mr.  Marsden  of  all  the  letters  written  by  himself, 
and  such  copies  having  been  carefully  preserved  by  him, 
endorsed  in  his  own  handwriting,  is  surely  too  slender  a 
ground  for  justifying  the  conclusion  that  the  letters  were 
written  under  the  control  of  Mr,  fVrigfiL  Admitting 
him  to  be  a  roan  of  indolent  habits,  and  averse  to  busi- 
ness in  general,  the  preserving  copies  of  the  letters 
written  by  himself  is  quite  as  consistent  with  the  sup- 
position  that  a  man  with  little  general  occupation,  the 
master  of  his  own  time,  should  have  made  these  copies 
for  his  own  amusement,  or  for  his  future  recollection, 
as  with  the  inference  that  they  were  made  by  the  con- 
trivance of  Wright. 


The  first  observation,  therefore,  which  arises  upon 
these  letters  is,  the  absence  of  any  direct  proof  that 
Mr.  Wnghtf  or  any  person  on  his  behalf,  was  concerned 
in  the  fabrication  of  these  letters.  During  so  long  and 
so  varied  a  correspondence,  if  the  fact  had  been  so,  it 
might  surely  have  been  expected  that  some  evidence 
would  have  been  furnished  of  interference  on  the  part 
of  Mr.  JVrightt  either  by  direct  testimony  of  the  fact,  or 
indirectly  from  the  conversations  of  Mr.  Marsden,  But 
there  is  no  evidence  to  this  point  of  suflScient  weight  or 
preciseness  to  justify  any  inference  of  this  nature. 

In  the  next  place  it  is  to  be  observed,  'that,  as  to  all 
the  letters  written  to  Mr.  Wright^  they  must  necessarily 
have  been  written  in  his  absence,  when  the  writer  must 
have  been  free  from  his  personal  inspection  and  con- 
trol. Some  were  written  from  Buxton  to  Mr.  Wright 
when  at  Wennington  Hall:  some,  from  Wennington 
Hall  to  Mr.  Wright  when  in  Londoti;  others,  during 
Mr.  Marsden's  absence  from  home  at  Belle  Hill.    In 
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none  of  these  letters  is  there  any  proof  of  that  degree        1881. 
of  incapacity  which  is  imputed  to  the  testator.     Mr. 
Wright  could  neither  have  dictated  the   answers  nor  v, 

compelled  Mr.  Marsden  to  keep  copies  of  them.  And  Wrioht. 
there  is  no  evidence  in  the  case  beyond  mere  surmise, 
that,  in  the  absence  of  Mr.  Wright^  Mr.  Marsden  was 
acting  under  the  control  of  any  other  person  placed  in 
his  stead.  With  one  of  the  letters  Mr.  Wright  sends 
him  some  deeds  of  exchange,  which  he  directs  him  to 
execute  in  the  presence  of  Mr.  Carr  of  Settle;  and  he 
answers  in  his  letter  that  he  has  so  executed  them,  as 
the  fiict  appears  to  be.  Fraud,  control,  or  interference 
is  not  to  be  presumed,  but,  like  any  other  fact,  is  to  be 
proved  by  direct  testimony ;  and  there  is  none  such  as 
to  these  letters  written  to  Mr.  Wright. 

But,  in  the  third  place,  there  is  not  one  of  the  cor- 
respondents of  Mr.  Marsden  who  was  not  personally 
well  acquainted  with  him,  either  before  the  correspond- 
ence commenced  or  before  it  was  brought  to  a  close. 
Mr.  Greene  knew  him  well,  both  before  and  throughout 
the  whole  correspondence.  Mr.  Dawson  knew  him 
before  the  first  letter  was  written,  and  visited  him  with 
his  fiimily,  in  the  course  of  the  correspondence.  Mr. 
Alexander  Marsden^  after  the  correspondence  had  com- 
menced, vbits  him,  with  his  daughter,  at  Hornby  Castle, 
Mr.  Bickersteth  and  Mr.  Baldwin  knew  him  well  before 
their  letters  were  written.  All  these  persons,  therefore, 
were  acquainted  with  the  reach  and  capacity  of  his 
mind.  But,  with  this  knowledge  of  the  person  and 
character  of  Mr.  Marsden^  how  can  we  suppose  that 
the  several  correspondents  could  be  themselves  so  far 
deceived,  as  to  believe  letters  which  were  really  written 
by  Mr.  Wright  to  have  been  the  productions  of  Mr. 
Marsden  f  We  think  it  therefore  the  safer  inference  to 
drawy  that  these  letters,  which  were  considered  by  his 
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18S1.  correspondents,  who  knew  the  extent  of  his  capacity,  to 
be  his  genuine  letters,  really  were  so,  than,  in  the  ab- 
sence of  any  dii;ect  testimony,  and  under  the  difficulties 
which  would  surround  such  a  supposition,  to  consider 
them  to  be  letters  either  composed  by  Wright,  or  written 
under  his  immediate  control. 

The  next  class  of  collateral  evidence  is  that  which 
comprises  acts  done  by  Mr.  Marsden  relating  to  the 
disposal  of  his  own  property.  Twenty-three  deeds 
were  proved  to  have  been  executed  by  Mr.  Marsden,  in 
the  interval  between  1782  and  1819,  being  various  dis- 
positions afiecting  his  real  estate.  Of  these,  one  was  a 
mortgage  to  the  large  amount  of  27,000/.  The  charges 
upon  the  property  of  Mr.  Marsden  were  in  many  in- 
stances executed  in  favour  of  persons  in  the  immediate 
neighbourhood,  to  whom  Mr.  Marsden  was  well  known; 
amongst  the  rest,  one  was  a  mortgage  in  1804  to  Mr. 
Edward  Tatham,  one  of  the  witnesses  to  his  will  and 
codiciL  Two  of  the  deeds,  above  referred  to,  were 
transfers  of  mortgages  to  the  amount  of  15,000/.,  and 
were  executed  by  Mr.  Marsden  subsequently  to  the 
date  of  the  will.  Thirty-five  different  deeds  were  pro- 
duced, which  had  been  executed  by  other  parties  to 
Mr.  Marsden,  between  1790  and  1824,  and  conveying 
property  to  him.  Twenty-one  bonds  were  given  in 
evidence,  all  executed  by  Mr.  Marsden,  to  various 
obligees,  being  securities  to  the  amount  of  16,000/.  and 
upwards,  between  the  years  1781  and  1814,  all  of  which 
had  been  since  paid  o£^  and  were  then  in  the  hands 
of  his  personal  representative.  Of  these  bonds,  one  in 
1783  for  400/,  was  given  to  Mr.  Postlethwaite,  an  at- 
torney at  Lancaster,vi\io  had  been  agent  to  TAv. Marsden s 
another  for  6000/.,  in  1 806,  to  Mr.  Housemafi,  a  gentleman 
in  his  immediate  neighbourhood,  who  had  lived  much 
with  him,  and  on  terms  of  great  intimacy.   One  for  400/. 
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in  1814  was  given  to  Mr.  Procter  the  curate  of  Hornby^ 
being  one  other  of  the  witnesses  to  the  will  of  the 
testator. 

These  various  acts  involve  dealings  with  the  testator, 
by  numerous  persons,  in  which  a  mistake  as  to  his  capacity 
or  competency  would  have  been  hazardous,  and  not 
improbably  fatal,  to  the  interests  of  the  contracting 
parties.  They  are  executed  at  intervals  through  a 
great  extent  of  time,  and  relate  to  property  of  very 
large  amount.  The  deeds  of  conveyance,  both  to  and 
from  Mr.  Marsden,  appear,  almost  without  exception, 
to  have  been  prepared  by  attornies,  to  whom  Mr. 
Marsden  was  proved  to  have  been  well  known,  or  who 
were  attornies  residing  in  his  immediate  neighbourhood. 
They  were  attested  for  the  most  part  by  attornies  living 
in  the  neighbourhood  of  Hornby  Castle ,-  and  so  far  as 
appears  on  the  evidence,  both  the  attornies  who  pre- 
pared the  deeds,  and  the  witnesses  to  them,  were  men 
of  unimpeachable  credit.  If  Mr.  Marsden  was  really  a 
person  in  the  weak  and  imbecile  state  described  by  the 
witnesses  on  the  part  of  the  Defendant,  or  if  he  had 
been  the  mere  tool  or  dupe  of  Mr.  Wright,  it  is  very 
diflScult  to  conceive  that  such  a  state  of  incapacity  should 
be  unknown  to  them,  when  the  mere  execution  of  the 
deeds  before  them  would  of  itself  have  given  the  oppor- 
tunity of  ascertaining  his  want  of  competency.  And  no 
reasonable  supposition  can  be  framed,  that,  with  the 
knowledge  of  such  bis  incapacity  to  transact  business, 
tbey  conld  have  consented  to  attest  the  execution  of  deeds 
either  to  or  by  him,  and  thus  make  shipwreck  of  their 
own  character  and  of  the  interest  of  their  clients,  with- 
out any  visible  equivalent.  We  cannot  think  the  testi- 
mony of  persons  who  have  merely  conversed  with  him, 
or  met  bim  at  table,  or  on  other  occasions,  and  who 
pronounce  bim  to  be  incapable,  is  for  a  moment  to  be 
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put  in  competition  with  the  testimony  of  persons  who 
have  dealt  with  him,  and  by  thus  risking  their  own 
interests,  furnish  undeniable  proof  of  their  belief,  and 
the  sincerity  of  their  belief,  in  his  competency. 


We  come  now  to  the  third  and  last  ground  on  which 
our  opinion  that  there  is  no  necessity  for  a  new  trial  in 
this  case  has  been  formed,  viz.  the  circumstances  under 
which  the  will  and  codicil  were  prepared  and  executed. 
Mr.  Bleasdale^  the  gentleman  who  was  called  in  as  the 
attorney  to  make  die  will,  was  a  person  who  had  re- 
tired from  the  profession  of  the  law,  in  which  he  had 
practised  long,  and  had  acquired  great  experience.  He 
was  a  person  who  had  known  Mr.  Marsden  when  at 
school,  and  had  kept  up  a  constant  acquaintance  with 
him,  which  had  increased  with  their  age.  He  had  lived 
since  the  year  1816  in  Mr.  Marsden*s  neighbourhood, 
and,  for  some  years  before  his  death,  had  been  accus- 
tomed to  visit  him  at  Hornby  Castle  for  ten  days  or  a 
fortnight  at  a  time.  He  had  been  first  applied  to  after 
tlie  death  of  Mr.  MarsdetCs  former  attorney,  Mr.  James 
Batrcrx^  to  make  his  will  anew,  (a  proof  that  Mr.  Mars^ 
den  had  not  been  deemed  incapable  to  make  a  will  by  a 
former  attorney),  and  had  made  for  him  three  several 
wills  before  that  which  is  now  in  dispute;  the  testator 
always  cancelling  his  former  will,  when  he  made  a  new 
one.  To  the  two  first  wills  Mr.  Bleasdale  himself,  Mr. 
Bickerstethy  the  surgeon  of  Mr.  Marsden^  and  the  clergy- 
man of  Hornby^  were  the  witnesses.  To  the  third  will 
the  witnesses  were  the  same  as  those  who  have  sub- 
scribed the  will  and  the  codicil  which  are  the  subject  of 
this  suit. 

Mr.  Bleasdale  received  his  instructions  on  all  occasions 
from  Mr.  Marsden  himself,  and  from  no  other  person ; 
at  first  receiving   verbal   instructions,   and  afterwards 
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written  instractions  for  a  codicil,  in  the  handwriting 
of  Mr.  Marsden,  and  a  note  in  his  handwriting  also, 
relating  to  the  will  itself,  (which  were  given  in  evidence), 
in  pursuance  of  which  instructions  Mr.  Bleasdale  pre- 
pared the  will.  He  stated  upon  his  examination,  that, 
on  each  occasion  when  he  prepared  the  will,  Mr.  Mars-- 
den  explained  his  intentions  and  object  in  a  way  he 
could  not  mistake,  and  that  he  framed  the  will  accord-* 
ingly.  He  stated  further,  that  he  has  no  doubt  Mr. 
Marsden  was  fully  competent  to  understand  the  will  and 
codicil  now  in  dispute. 


1831. 


Supposing,  therefore,  the  testimony  of  Mr.  Bleasdale 
to  have  been  founded  in  truth,  there  is  an  end  of  the 
question.  Mr.  Bleasdale  was  a  man  of  skill  and  ex- 
perience; he  had  a  thorough  knowledge  of  the  testator's 
capadty.  There  is  no  room,  therefore,  for  mistake  on 
his  part  If  the  will  prepared  by  him  is  not  the  will  of 
Mr.  Marsden^  it  must  be  the  result  of  fraud  and  con- 
spiracy between  him  and  Mr.  Wright  Mr.  Bleasdale 
was  "open  to  cross-examination,  and  nothing  was  pro- 
duced by  it  tending  to  impeach  his  testimony  beyond 
this,  that  he  was  living  on  terms  of  intimacy  and  friend- 
ship with  Mr.  Wright  and  his  family.  But  fraud  and 
conspiracy,  in  this  case,  as  in  every  other,  must  be 
proved :  it  is  not  enough  to  surmise  or  to  suspect  it ; 
and  looking  at  the  testimony  relating  to  the  preparation 
of  this  will  and  codicil  and  the  execution  of  them,  we 
see  no  proof  whatever  of  any  indirect  motive  or  any 
misconduct  on  the  part  of  Mr.  Bleasdale. 


Without,  therefore,  entering  upon  an  accurate  cal- 
colation  of  the  relative  value  of  the  parol  evidence  as  to 
the  question  of  the  competency  of  the  testator,  and 
looking  only  to  the  effect  of  Mr.  Marsden*8  correspond- 
ence 


30 


1831. 


Tatham 

V, 

Wright. 


CASES  IN  CHANCERY. 

ence  with  his  friends,  to  his  dealings  and  transactions 
with  other  men  in  the  disposition  of  his  property,  and 
to  the  circumstances  attending  the  preparation  and  exe- 
cution of  the  will  and  codicil,  we  see  no  reason  for 
submitting  this  issue  to  a  second  trial.  The  cause  was 
tried  before  a  special  jury,  who  appear  to  have  shown 
great  patience  and  attention  in  the  discharge  of  their 
duty.  The  whole  of  the  evidence  was  summed  up  to 
them  by  the  learned  Judge,  and  we  think  the  ques- 
tion was  properly  left  to  them  in  the  shape  in  which  he 
proposed  it,  as  a  general  question  of  the  capacity  of  the 
testator  to  dispose  of  his  property  by  will. 

Upon  the  whole,  for  the  reasons  above  given,  we 
think  the  verdict  which  has  been  found  by  the  jury 
ought  to  be  satisfactory  to  this  Court. 

The  Lord  Chancellor. 

Their  Lordships  have  been  kind  enough  to  assist  me 
on  this  occasion,  in  consequence  of  my  having  not 
only  acted  as  counsel  for  the  Plaintiff  on  the  trial  of  the 
issues,  but  having  also  argued  the  question  at  the  Rolls 
on  the  application  for  a  new  trial. 

Upon  the  first  branch  of  the  argument,  my  mind  en- 
tirely goes  along  with  the  opinion  delivered  by  my 
Lord  Chief  Justice,  —  that,  as  well  on  the  authorities  as 
on  principle,  that  ground  of  appeal  altogether  fails.  There 
is  a  broad  line  of  distinction  between  cases  where  the 
moving  party  seeks  to  set  the  will  aside,  and  cases  where 
the  moving  party  is  a  devisee  seeking  to  establish  it: 
the  rule  which  makes  it  imperative  to  call  all  the  wit- 
nesses to  a  will  must  be  considered  as  applicable  to  the 
latter  only. 
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With  respect  to  the  merits,  I  did  Dot  think  I  could 
come  to  any  conclusion  with  so  much  impartiality  as, 
however  it  might  satisfy  myself,  would  be  satisfactory 
to  the  parties ;  and  by  their  consent,  therefore,  the  con- 
sideration and  decision  of  that  part  of  the  case,  —  of  the 
question  whether  the  verdict  was  right  or  wrong,  and  if 
wrong,  whether  it  was  so  wrong  as  to  require  or  justify 
a  new  trial,  —  has  been  left  solely  in  their  Lordships' 
hands.  The  judgment  in  point  of  form  is  minci  but  in 
substance  and  effect,  it  is  the  judgment  of  their  Lord- 
ships :  and  I  neither  agree  nor  differ  with  them,  as  I 
have  carefully  abstained  from  forming  any  opinion  on 
the  subject. 


18S1. 


This  cause  now  came  on  for  further  directions,  and  a 
question  was  made  as  to  the  costs  of  the  suit 

For  the  Defendant  it  was  argued,  that  the  bill  ought 
to  be  dismissed  with  costs.  Not  satisfied  with  alleging 
that  the  testator  was  not  of  sound  and  disposing  mind, 
it  brought  forward  a  pretended  case  of  gross  fraud  and 
undue  influence,  most  injurious  to  the  character  of  the 
Defendant  Wright ;  every  part  of  that  case  had  failed : 
and  it  had  been  established  by  the  verdict  of  a  jury, 
approved  of  by  the  Judge  before  whom  the  issue  was 
tried,  and  ratified  by  two  judgments  of  this  Court,  that 
the  will,  which  the  Plaintiff  sought  to  impeach,  was  the 
deliberate  and  valid  act  of  a  testator  of  sound  and  dis- 
posing mind.  Under  such  circumstances  the  Plaintiff 
ought  to  pay  the  costs  both  of  the  suit  and  of  the  issue* 
This  was  the  more  reasonable,  as  there  was  nothing  to 
have  prevented  him  from  bringing  an  ejectment,  and 
consequently  it  was  not  necessary  for  him  to  come  into 
equity,  in  order  to  be  enabled  to  try  his  title.  It  was, 
indeed,  admitted  in  the  answers,  that  the  legal  estate  in 
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part  of  the  property  was  outstanding  in  mortgagees: 
but  there  was  no  admission  that  the  legal  estate  in  the 
whole  of  the  property  was  outstanding.  In  fact^  the 
legal  estate  in  many  of  the  lands  was  in  the  testator  at 
the  time  of  his  death :  and  the  Plaintiff  could  have 
brought  ejectment  to  recover  possession  of  these. 


On  the  other  hand  it  was  insisted,  that  the  evidence 
in  the  cause  and  on  the  issue  showed  that  the  heir  had 
not  instituted  the  suit  vexatiously,  or  introduced  into 
his  bill  allegations  which  were  not  essential  to  the  in- 
vestigation of  the  case.  How  could  it  be  suggested  that 
he  had  proceeded  without  justifiable  grounds,  when 
even  the  costs  of  the  appeal  on  the  motion  for  a  new 
trial  were  not  given  against  him?  It  was  impossible 
that  he  could  have  tried  his  title  with  any  safety  by  an 
ejectment;  for  he  might  have  been  defeated  in  twenty 
successive  ejectments  by  a  defence  setting  up  outstanding 
legal  estates.  It  was  admitted  that  the  legal  estate  in  the 
greater  part  of  the  property  was  in  mortgagees :  and  if 
there  were  some  lands,  of  which  the  testator  had  the 
legal  fee  in  him  at  the  time  of  his  death,  what  means 
had  the  heir  of  distinguishing  these  lands  from  others, 
the  legal  fee  of  which  was  in  third  persons  ? 


The  Master  of  the  Rolls  stated,  that  it  not  being 
clear,  by  reason  of  the  alleged  mortgages,  that  the 
Plaintiff,  the  heir,  could  have  proceeded  by  ejectment, 
and  the  nature  of  the  case  making  it  reasonable  that  the 
heir  at  law  should  have  full  opportunity  to  investigate 
the  circumstances  under  which  the  will  was  made,  he 
could  not  consider  the  suit  vexatious ;  and  he  therefore 
dismissed  the  bill  without  costs.  But  the  Plaintiff  was 
ordered  to  pay  the  costs  of  the  issue,  {a) 

(a)  Scijtfe  V.  Scmfe^  4  Rm$.  509. 
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DURANT  V.  MOORE.  Nw.s.iOi\s. 

^T^HE  Defendant  having,  in  breach  of  an  injunction,  An  order  that 

^    removed  part  of  the  crops  off  the  lands  in  his  f„^oitemrt 

occupation,  the  Plaintiff  obtained,  and  served  him  with,  for  breach  of 

an  order  that  he  should  stand  committed  for  the  con-  shalrsiand^"* 

tempt  unless  cause  were  shewn  to  the  contrary  on  the  committed, 
i»  1  t    i*        1^*  T     *  unless  cau«e 

first  seal  before  Mtchaelmas  term.  be  shewn  on  a 

stated  day,  is 
not  irregular 
The  Sdicitor-General  (Sir  E.  Sugden)  and  Mr.  JVake^  if  it  be  per- 

Jleld  now  moved   that  the   order  for  the  Defendant's  ^^^y*^^ 

commitment  might  be  made  absolute.   It  was  the  strictly 

regular  course  that  the  order  should  be  taken  nisi  in  the 

first  instance.     That  course  was  followed  in  Budge  v. 

Ht^hes{a)j  where  the  defendant,  after  being  personally 

served  with  the  injunction,  had  proceeded  to  cut  down 

fruit  trees  and  commit  wanton  waste  in  a  garden. 

Mr.  Home^  for  the  Defendant,  submitted  that  the 
proceedings  were  irregular.  According  to  the  esta- 
blished practice  the  motion  should  have  been  made, 
upon  notice,  that  the  Defendant  might  at  once  be  com- 
mitted absolutely ;  and  upon  the  discussion  of  that  ap- 
plication all  the  circumstances  would  have  been  fully 
brought  forward  by  affidavit.  The  rule  was  finally 
settled  in  Angerstein  v.  Hunt  {b\  and  had  never  been 
departed  from  since.  In  the  unreported  case  referred 
to,  it  appears  from  the  registrar's  book  (c)  that  the  de- 
fendant, who  had  been  committed  under  an  order  nisi 
0  subse* 

(a)  51st  October  1818,  Reg.       '  (c)  85th  January  1819,  R^- 
Lib.  B.  foL  1 7SS.  Idb.  B.  fol.  266. 

(6)  6  Fes.  488. 
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18S0.  subsequently  made  absolute,  was  shortly  afterwards  set 
at  liberty  on  the  application  of  the  plaintiff  himselfi 
who  submitted  to  pay  the  costs  of  the  proceedings*  a 
circumstance  which  afibrded  a  fair  presumption  that 
those  proceedings  were  considered  quite  irregular. 


No9.i3.  The  LoRp  Chancellor  (Lord  Lyndhurst). 

Tne  only  question  to  be  considered  is,  whether  or  not 
the  order  nisi  is  a  regular  course  of  proceeding  when  d 
party  has  been  guilty  of  a  breach  of  an  injunction.  It  is 
laid  down  in  the  case  of  Angerstein  v.  Hunt  that  the 
ordeir  should  be  for  the  committal  instanterj  and  that 
there  should  be  ho  order  nisi  in  the  first  instance.  With 
respect  to  the  authority  of  Budge  v.  Hughes^  referred  to 
l)y  Mr.  WaJcefieldi  although  the  facts  of  that  case  do  not 
Tery  distinctly  appear  from  the  statement  in  the  re- 
gistrar's book, ,  Lord  Eldon  took  time  to  consider  the 
point.  The  party  was  committed  under  an  order  nisij 
and  after  remaining  three  months  in  custody  he  was 
liberated  at  the  instance  of  the  plaintiff,  who,  believing 
the  defendant  to  have  been  really  innocent  in  intention, 
himself  agreed  to  pay  the  costs.  This,  therefore,  was 
a  case  of  compassion,  to  which  the  plaintiff  probably 
was  the  more  inclined  from  the  circumstance  of  the 
(defendant  being  eighty  yei4rs  of  age.  Upon  principle, 
I  think  that  the  order  to  shew  cause  does  not  in  any 
way  prejudice  a  defendant;  for  as  he  must  be  personally 
served,  if  he  has  merits,  he  may,  on  shewing  cause,  be 
dismissed.  Such  an  order  is  hot  more  hard  than  an 
order  for  an  immediate  committal.  On  the  contrary,  it 
is  less  so ;  for  it  gives  the  defendant  longer  time  to  con- 
aider  and  answer  the  affidavits  made  against  him  by  the 
plaintiff.  Upon  principle,  I  think  that  an  order  to  shew 
cause  why  a  party  should  not  be  committed  for  breach 

of 
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of  an  injunction  may  be  served  personally ;  and  for  this 
I  consider  the  case  of  Budge  v.  Hughes  to  be  a  con- 
dasive  authority.  Ttiese  proceedings,  therefore,  have 
been  quite  r^ular. 


85 
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ALEXANDER  v.  The  Duke  of  WELLINGTON. 


Rolls. 

1830. 
jVoo.  15,  16. 

L.C. 

1851. 


TN  the  year  1817,  the  late  Marquis  of  Hastings^  who 
was  then  Governor- General  of  Indian  and  who  also 
held  the  appointment  of  commander-in-chief  of  all  tbt^ 
ferces  in   the  East  Indies,   as  well  those  of  his  Ma-  Military  prise, 
jesty,  as  those  of  the  East  India  Company,  commenced  Zii^  *i?ca- 
hostiliUes  against  the  Pindarreesj  and  against  several  of  pable  of  being 
the  Mahratta  princes,  who  were  threatening  an  attack  assigned  by 

on  the  British  territories.     With  a  view  to  the  vicorous  ^%  captor, 

°  before  any 

prosecution  of  the  campaign,  and  in  order  more  eiiec-  interest  in  it 

tually  to  co-operate  with  the  rest  of  the  troops  engaged  'J^^edln  him 
in  the  same  service,  his  Lordship  took  the  field  in  per-  by  a  grant 
son  at  the  head  of  a  large  force  belonging  to  the  Presi-  crown, 
dency  of  Betigal,  and  known  by  the  name  of  the  Grand      A  warrant 
Army;  but  the  chief  burthen  of  active  war  fell  upon  the  conveying 

forces  which  were  posted  in  the  near  vicinity  of  the  roiii^ry  pn«e 

,  "^  to  trustees 

hostile  states.     The  forces  assembled  in  that  quarter  upon  trust,  to 
consisted,  partly  of  what  formed  properly  the  Deccan  cover\nd 

division,  commanded  by  Lieutenant-General  Sir  Thomas  receive  the 

rj.  ,       .  same,  and  di- 
^*^y  recUngthe 
trustees,  as 
soon  as  the  case  would  admit,  to  prepare  a  scheme  for  the  distribution  thereof,  con* 
formably  to  certain  principles  therein  stated,  and  to  submit  such  scheme  to  the 
Lords  w  the  Trcaiufy,  for  the  signification  of  the  royal  pleasure  thereon,  is  not  an 
absolute  or  final  grant :  it  creates  no  vested  interest  in  any  particular  individuals, 
as  objects  of  the  bounty;  nor  can  persons  claiming  to  be  catuit  que  trutU  compel  a 
distribotion  under  it  by  a  suit  in  equity  against  the  trustees. 

SewMe,  The  crown  may  at  any  time  before  distribution,  alter  or  revoke  a  grant 
of  miiitary  prise. 

D  2 
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18S0.        Hislqpf  and  partly  of  brigades  and  detachments  from 
y^  '  other  divisions  and  belonging  to  different  Presidencies. 

V.  The  whole  bore  the  general  appellation  of  the  army  of 

WsLUNGTOK    ^^®  Deccatif  and  acted  under  the  orders  of  Sir  T.  Hislop 

in  rirtue  of  an  appointment  as  its  commander-in-chief. 
In  the  following  year  hostilities  terminated  in  the  total 
defeat  and  subjugation  of  the  native  powers^  and  a  very 
large  quantity  of  valuable  booty,  consisting  chiefly  of 
stores  and  treasure,  fell  into  the  hands  of  the  conquerors 
as  the  fruits  of  their  success.  Portions  of  this  booty 
were  acquired  by  the  enterprise  of  small  detachments, 
who  acting  independently  of  the  main  army,  attacked  and 
plundered  individual  forts,  in  some  instances  after  the 
camp  had  been  broken  up  and  open  warfare  had  ceased. 
Another  and  much  larger  portion  was  captured  by  the 
troops  composing  the  Deccan  army,  by  whom  the  active 
operations  of  the  war  were  principally  carried  on :  but 
the  whole  of  it,  from  whatever  sources  derived,  and  by 
whatever  parties  won,  was  ultimately  thrown,  under  the 
general  denomination  of  the  Deccan  prize,  into  one  com- 
mon fund,  which,  being  prize  taken  in  war,  was  admitted 
to  have  vested  in  the  crown  by  force  of  the  prerogative, 
and  to  be  disposable  therefore  according  to  the  pleasure 
of  his  Majesty. 

On  the  10th  of  October  1820,  and  the  1st  of  December 
1822,  long  before  any  distribution  of  the  booty  had 
taken  place,  and  before  even  the  principles  on  which  a 
distribution  should  be  regulated  had  been  declared,  the 
Marquis  of  Hastings^  who  still  continued  to  fill  the 
offices  of  Governor-General  and  Commander-in-chief  of 
the  forces  in  India^  executed  and  gave  to  Messrs. 
Alexander  and  Co.  bankers  in  Calcutta^  two  several  in- 
dentures, whereby  in  consideration  of  certain  advances 
made  to  him,  and  to  secure  the  repayment  thereof,  he 
assigned  to  Alexander  and  Co.  all  his  expectant  share 

and 
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and  interest  in  the  Deccan  prize  money  whatever  it       18S0. 

mkrht  be.  ^  '  ' 

Albxahrms 

V. 

In  the  mean  time  it  became  understood  that,  in  the  vj^^^-rwu 
exercise  of  the  royal  bounty,  the  Deccan  prize  would  be 
distributed,  as  had  been  usual  in  similar  cases,  among 
the  officers  and  men  who  had  been  concerned  in  its  ac- 
quisition; and  his  Majesty  having  referred  it  to  the  Lords 
commissioners  of  the  Treasury  to  consider  and  report 
upon  the  mode  in  which  a  distribution  might  be  most 
equitably  made,  memorials  were  presented  to  their 
Lordships  on  behalf  of  the  East  India  Company,  Lord 
Hastings^  Sir  T.Hislqpy  and  others,  bringing  forward 
the  respective  claims  of  the  memorialists  upon  particular 
portions  of  the  fund. 

The  result  of  their  Lordships'  deliberations  was  com- 
municated to  his  Majesty  in  the  form  of  a  Treasury 
minute  which  bore  date  the  5th  of  February  1823,  and 
of  which  the  following  is  the  material  part:  — 

**  My  Lords,  having  heard  counsel  in  support  of  the 
dairos  of  the  Marquis  of  Hastings  and  the  grand  army, 
and  of  those  of  Sir  Thomas  Hislop  and  the  army  of  the 
Deccan^  and  having  maturely  and  deliberately  weighed 
and  considered  all  the  documentary  evidence  laid  before 
them  in  behalf  of  the  several  parties,  and  the  arguments 
of  the  counsel,  are  of  opinion  that  the  most  just  and 
equitable  principle  of  distribution  will  be  to  adhere,  as 
nearly  as  the  circumstances  of  the  case  will  admit,  to 
that  of  actual  capture,  and  although  they  are  aware  that 
the  principle  of  constructive  capture  must,  under  certain 
circumstances  in  a  degree  be  admitted,  the  disposition 
should  be  to  limit  rather  than  to  extend  that  principle. 
They  ore  therefore  of  opinion  that  the  mode  of  dis- 
tribution originally  intended  by  the  Marquis  of  Hastings 

D  3  would 
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18S0.       wonld  be  most  equitable  and  just  with  respect  to  the 

Alixandeb    ^^^7  taken  at  Poonahy  Mahidporcy  and  Nagpore^  and 

f .  that  the  booty  taken  on  each  of  these  occasions  respect- 

Wblunotok.  ^^^'y  should  belong  to  the  divisions  of  the  Deccan  army 

engaged  in  the  respective  operations  in  which  the  same 
was  captured :  but  that  as  the  division  of  the  Ber^dl 
army  under  Brigadier-General  Hardymcm  appears  t6 
have  been  put  in  motion  for  the  purpose  of  co-operation 
directly  in  the  reduction  of  Nagpore^  and  to  have  beeh 
2kctually  engaged  with  a  corps  of  the  enemy  antecedent 
to  the  surrender  of  that  place,  this  division  appears  tb 
my  Lords  to  be  justly  entitled  to  share  in  the  booty 
captured  at  Nc^pore  ;  and  that  such  other  booty  arising 
from  the  operations  against  the  Mahratiasin  the  yeiars 
1817  and  1818  as  may  now  be  subject  to  his  Majestjr^ 
royal  disposition,  should  be  granted  to  such  divisions  of 
the  grand  army  under  the  command  of  the  Man)uis  of 
Hastings,  and  of  the  Deccan  army  under  the  comitaand 
of  Sir  Thomas  Hislopf  as  may  respectively  have  cap- 
tured the  same.  My  Lords  are  also  of  opinion,  that 
conformably  to  the  letter  of  the  Marquis  of  Hastings 
to  Sir  Thomas  Hislop  of  the  12th  of  January  1818,  Sir 
Thomas  Hislop^  as  commander-in-chief  of  the  Deccan 
army,  and  all  the  officers  of  the  general  staff  of  that 
army,  are  entitled  to  participate  in  the  booty  which  may 
'arise  from  any  capture  by  any  divisions  of  the  army  of 
the  Deccan,  until  the  said  army  of  the  Deccan  was  broken 
up  on  the  Slst  of  March  1818.  My  Lords  have  felt  it 
to  be  inconsistent  with  thdr  duty,  to  recommend  to  his 
Majesty  to  give  his  sanction  to  any  agreement  for  the 
common  division  of  booty  into  which  the  several  divbions 
of  either  anhy  may  have  entered,  as  it  is  their  decided 
opinion,  that  if  the  principle  of  actual  capture  be  not 
adopted  in  this  case,  as  the  rule  of  distribution,  no  other 
correct  or  equitable  rule  could  have  been  adopted  than 
that  of  a  general  distribution  among  the  forces  of  all  the 

Pre- 
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Presidencies  engaged  in  the  combined  operations  of  the  l.$SO« 
campaign.  My  Lords  do  not  consider  that,  under  all  j.  '" "  ^'^ 
the  circamstances  of  the  case,  it  will  be  expedient  to  re-  «. 

commend  to  his  Majesty  to  grant  any  part  of  the  booty  "v^w^j^toh. 
to  the  Easi  India  Company ;  and  my  Lords  will  sub- 
mit to  his  Mfyesty  their  recommendation,  that  he  will 
be  graciously  pleased  to  direct  that  his  Jfpyal  grant  of 
the  said  booty  may  be  made  in  conformity  with  these 
principles;  and  for  the  purpose  of  better  carrying  into 
eflfect  his  Miyesty's  gracious  intention  in  this  behalff 
my  Lords  will  recommend  to  his  Majesty,  that  a  grant 
be  made  of  the  said  booty  to  trustees,  to  be  appointed 
by  his  Majesty,  for  the  purpose  of  ascertaining  and  i»)l- 
lecting  the  said  booty,  and  for  preparing  a  scheme  fqr 
the  distribution  thereof,  conformably  to  t)ie  principles 
above  stated,  which  my  Lords  will  submit  for  his  Ma- 
jesty's  final  apprpbation  and  sanction  under  his  royal 
sign  manual  wigrrant" 

This  minute  was  on  the  22d  of  March  1823  followed 

r 

by  a  royal  warrant  under  the  sigh  manual,  which,  after 
reciting  the  circumstances  under  which  the  booty  had 
been  acquired  apd  had  become  vested  in  the  crown^  set 
forth  the  treasury  minute  at  large,  and  continued  in 
these  terms :  —  *^  And  whereas  we  have  been  graciously 
pleased  to  approve  of  the  said  minute  and  recommend- 
ation of  our  said  commissioners :  and  whereas  it  is  ex- 
pedient that  a  warrant  under  our  royal  sign  manual 
should  be  issued  for  granting  the  said  boo^  to  trustees 
to  be  appointed  by  us,  for  the  purpose  of  ascertaininff^ 
GoUecting^  and  receiving  the  same,  and ,  for  preparing  a 
scheme  of  the  distribution  thereof,  conformably  to  the 
principles  recommended  in  the  said  minute :  .  We^  tak* 
i^g  the  premises  into  our  royal  consideration^  are  gra- 
ciously pleased  to  give  and  grant,  and  do  by  these 

D  4  presents 
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1880.        presents  give  and  grant,"  &c.     The  warrant  then  pro- 
Alixahdee    ^®^^  ^®  grant  to  the  Duke  of  Wellington  and  Mr. 
V.  Arbuthnot  all  the  property  of  which  the  booty  was  com- 

WiLLwoTON.  P^cd,  **  in  trust  for  the  purpose  of  collecting,  recover- 
ing, and  receiving  all  the  said  booty,  or  the  proceeds  or 
value  thereof  hereby  granted,  from  the  said  United  Com- 
pany, their  officers  or  servants,  and  all  and  every  other 
person  or  persons  whomsoever,  unto  or  in  whose  hands, 
custody,  or  power  the  same,  or  any  part  thereof,  may 
have  come  or  may  now  be  and  remain ;"  and  after  in- 
vesting the  trustees  with  all  the  powers  necessary  for  the 
due  execution  of  their  office,  it  continued  in  these  words : 
•—  ^^  And  when  and  so  soon  as  the  case  will  admit,  we 
do  authorize  and  direct  our  said  trustees  to  prepare  a 
scheme  for  the  distribution  of  tjie  said  booty,  and  of  all 
and  every  part  or  parts  thereof^  conformably  to  the  prin- 
ciples Recommended  in  the  said  minute  of  the  commis- 
sioners of  our  treasury,  and  approved  by  us,  which 
scheme  shall  be  submitted  by  them  to  the  said  commis- 
sioners of  our  treasury  for  the  signification  of  our  royal 
pleasure  thereon." 

When  the  trustees  came  afterwards  to  frame  their 
scheme  upon  the  basis  of  this  warrant,  difficulties  were 
experienced  in  practically  applying  the  principles  laid 
down  for  their  guidance  to  the  actual  state  of  circum- 
stances before  them,  and  considerable  delay  took  place 
in  consequence.  Eventually  they  addressed  a  letter  to 
the  Lords  of  the  Treasury,  stating  to  their  Lordships 
the  various  respects  in  which  those  principles  were,  in 
their  opinion,  incorrect  and  inapplicable ;  and  a  second 
minute,  founded,  in  a  gi*eat  measure,  on  the  views  taken 
in  the  letter  of  the  trustees,  was  shortly  after  drawn  up 
and  issued  from  the  treasury.  It  bore  date  the  16th  of 
January  1826,  and  was  in  these  terms :  — - 

"My 
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^  My  Lords,  assisted  by  the  trustees  of  the  Deccan        I8S0« 
booty,  by  Lord  Bexleyy  and  the  law  officers  of  the  crown,     /^     »  -J 
having  heard   counsel   on  behalf  of   the   Marquis  of  v. 

Hastings  and  the  grand  army,  and  also  on  behalf  of  Sir  wJS^][x<2u 
Thomas  Hidop  and  the  army  of  the  Deccan^  upon  the 
subjects  of  discussion  relating  to  the  distribution  of  the 
Deccan  booty,  which  have  arisen  out  of  the  difference 
between  the  actual  circumstances  attending  the  capture 
of  a  large  proportion  of  that  booty,  as  stated  by  the  trus- 
tees, and  those  which  were  assumed  at  the  hearing  before 
their  Lordships  in  January  1823,  and  having  maturely 
considered  the  arguments  severally  stated  by  the  counsel, 
and  also  the  whole  of  the  documents  upon  the  subject  of 
this  booty  now  before  the  board,  are  of  opinion,  — 

'*  First,  That  with  respect  to  all  that  portion  of  the 
booty  now  at  the  disposal  of  the  crown  which  b  described 
as  having  been  *  taken  in  the  daily  operations  of  the 
troops,'  the  distribution  thereof  should  be  made  to  the 
actual  captors,  according  to  the  terms  and  conditions 
of  the  minute  of  this  board  of  the  5th  o(  Febntary  1823, 
and  of  the  warrant  of  His  Majesty  of  the  22d  of  March 
following. 

**  Secondly,  That  with  respect  to  that  part  of  the  booty 
which  consists  of  the  produce  of  arrears  of  tribute, 
rent,  or  money  due  to  the  Peishwah,  it  appears  to  my 
Lords  to  have  been  acquired  by  the  general  result 
of  the  war,  and  not  by  the  operations  of  any  particular 
army  or  division,  and  they  are  of  opinion  that  it  ought, 
therefore,  to  be  distributed  in  conformity  with  the  alter- 
native stated  in  their  minute  of  the  5th  of  February 
1823,  as  being  '  the  only  correct  or  equitable  rule,  if 
the  principle  of  actual  capture  cannot  be  adopted,'  viz., 
amongst  the  forces  of  all  the  Presidencies  engaged  in  the 
combined  operations  of  the  campaign. 

«  Thirdly, 
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1880.  **  Thirdly,  With  respect  to  the  property  captured  at 

j^^^  '  *        Nassuckj  my  Lords  are  of  opinion  that  the  booty  r^ 

4».  covered  at  that  place  cannot  be  distributed  upon  the 

W^UMftTON   P*^*^^'P'®  ^^  actual  capture,  and  ought,  therefore,  to  be 

divided  amongst  the  forces  of  all  the  presidencies  engaged 
in  the  combined  operations  of  the  campaign. 

*^  Fourthly,  With  respect  to  the  booty  recovered  at 
Poonakf  alleged  to  have  been  removed  tliither  from  the 
JRai  GhuTf  my  Lords  are  of  opinion  that  this  booty  cap- 
not  be  distributed  upon  the  principle  of  actual  capture 
to  the  force  by  which  Rai  Gkur  was  taken  under  the 
orders  of  the  government  of  Bombay^  unless  it  can  be 
proved  by  the  captors  of  Rai  Gkur  that  the  property  in 
question  was  actually  in  that  fort  at  the  time  when  it  was 
taken,  in  de&ult  of  which  proof  my  Lords  are  of  opinion 
that  thb  booty  also  ought  to  be  distributed  among  the 
forces  of  all  the  presidencies  engaged  in  the  combined 
operations  of  the  campaign. 

^^  Fifthly,  With  respect  to  that  portion  of  the  boo^ 
which  is  stated  to  consist  of  money  recovered  on  ac- 
count of  deposits  made  by  the  Peishwah,  my  Lords  are 
of  opinion  that  any  part  of  this  property  which  can  be 
proved  to  have  been  in  Poonak  at  the  time  when  that 
place  was  captured,  viz.  on  the  17th  of  November  1817, 
ought  to  be  distributed  to  the  captors  otPoontzk  accord- 
ing to  the  terms  of  the  minute  of  the  5th  of  February 
182S,  upon  the  principle  of  actual  capture;  but  that 
with  respect  to  those  parts  of  the  above  property  as  to 
which  such  proof  cannot  be  established,  such  monies  or 
effects  must  be  considered  as  having  been  acquired  by 
the  general  result  of  the  war,  and  as  such  ought  to  be 
distributed  amongst  the  forces  of  all  the  Presidencies 
engaged  in  the  combined  operations  of  the  campaign. 

«  Sixthly, 
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^*  Sixthly,  With  respect  to  the  share  of  the  commander-  188Q. 
in-chief  in  the  distribution  under  the  several  heads  ^  ■  -"^ 
above  enumerated,  my  Lords  are  of  opinion  that  the  v. 

Marquis  of  Hastings  ought  to  share  as  commander-in-  ^J^^JJ^mh, 
chief  in  all  diose  cases  in  which  Sir  ITiamas  Hislap  is 
not  entitled  to  share  as  such  under  the  terms  of  the 
minute  of  the  5th  of  February  182S,  wherein  it  is  de- 
clared, <  That  Sir  Jiomas  Hislopf  as  commander-in- 
diief  of  the  Decean  army,  and  all  the  officers  of  the 
general  staff  of  that  army,  were  entitled  to  participate  in 
the  boD^  which  may  arise  from  any  capture  by  any  of 
the  divimons  of  the  army  of  the  DeccaUj  until  the  said 
arvy  of  the  l>ftram  was  broken  up  on  the  Slst  of  Maroh 
1818/ 

*'  My  Lords  are  further  of  opinion  that  the  general 
rules  of  division  hitherto  adopted  in  the  distribution  of 
booty  to  the  forces  in  India^  among  the  several  classes 
and  ranks  of  the  army,  should  be  adhered  to  on  the 
present  occasion." 

The  minute  of  the  16th  oi  January  18^  was  followed 
by  a  warrant  under  the  sign  manual,  bearing  date  the 
30th  of  Sqftember  1826.  This  instrument  stated,  in  its 
preamble,  the  warrant  of  March  1823,  and  the  conse- 
quential grant  to  the  trustees,  reciting  that  such  grant 
was  made  **  in  trust,  for  the  purpose  of  being  distributed 
to  the  said  forces  according  to  a  scheme  directed  by 
our  said'  warrant,  and  submitted  by  the  said  trustees  to 
the  commissioners  of  our  treasury,  for  the  signification 
of  our  royal  pleasure  thereon."  It  then  proceeded :  — 
**  And  whereas  the  said  commissioners  of  our  treasury 
have  humbly  submitted  to  us,  for  our  gracious  approval, 
a  minute  of  their  board,  bearing  date  the  16th  day  of 
January  18£6,  containing  directions  to  the  said  trustees 
as  to  the  principles  on  which  they  were  to  prepare  the 

scheme 
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1830«       scheme  for  the  distribution  of  the  said  booty,  of  which 
AuxANoxR   ^**'^'^®''  directions  we  have  been  graciously  pleased  to 
V.  approve :  and  whereas  the  commissioners  of  our  trea- 

Welungton.  ^"^  have  represented  to  us  that  they  have  maturely 
considered  the  schemes  prepared  in  conformity  to  the 
said  minute  submitted  to  them  by  the  said  trustees  for 
the  distribution  of  certain  parts  of  the  said  booty  taken 
in  the  daily  operations  of  the  troops  under  the  com- 
mand of  Lieutenant-General  Sir  T.  Hislop  at  the  follow- 
ing places ;  viz.,"  &c.  Here  the  warrant  specified  the 
several  places  where  the  booty  taken  was  to  be  con- 
sidered as  falling  within  that  description,  and  stated  the 
value  of  the  whole  at  21  lacs  58,168  rupees,  as  more 
particularly  set  forth  in  the  annexed  schemes  to  which 
it  referred.  It  then  proceeded :  ^^  And  whereas  we 
are  graciously  pleased  to  approve  of  the  said  schemes, 
we  do  hereby  authorise  and  direct  our  said  trustees  to 
distribute  the  proceeds  of  the  said  21  lacs  58,168  rupees 
accordingly." 

The  warrant  for  the  distribution  of  those  portions  of 
the  booty  which  were  to  be  considered  ^'  as  having 
been  taken  in  the  daily  operations  of  the  troops,"  and 
therefore  distributable  upon  the  principle  of  actual 
capture,  was  followed,  on  the  ISth  of  February  1828, 
by  another  warrant  relating  exclusively  to  that  part  of 
the  booty  to  which  the  principle  of  constructive  capture 
was  to  be  applied.  This  latter  warrant  referred  to,  and 
formally  approved  of,  the  treasury  minute  of  January 
1826,  in  language  precisely  the  same  with  that  em- 
ployed in  the  warrant  of  September  1 826,  already  set 
forth;  and  it  continued  in  these  words : — ^<  And  whereas 
the  commissioners  of  our  treasury  have  represented  to 
us  that  they  have  maturely  considered  the  scheme  pre- 
pared in  conformity  to  the  said  minute,  and  submitted 
to  them  by  the  said  trustees  for  distribution  of  a  part  of 

the 
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the  said  booty  acquired  by  the  general  result  of  the  war        18S0. 

by  the  forces  under  the  command  of  the  late  most  Noble     ^      " 
^  .  Alexanobr 

the  Marquis  of  Hastings^  commander-in-chief  of  all  our  v. 

forces  in  Indian  amounting  in  all  to  41  lacs  89,803  ^^^^^^ 
rupees,  &c.,  as  shewn  by  the  said  scheme  hereunto 
annexed.  Sec. ;  and  whereas  we  are  graciously  pleased 
to  approve  of  the  said  scheme,  we  do  authorise  and 
direct  the  said  trustees  to  distribute  the  proceeds  of  the 
said  41  lacs  39,803  rupees  accordingly." 

The  ostensible  object  of  these  two  instruments  was  to 
give  the  royal  sanction  and  approval  to  the  schemes 
therein  referred  to,  which  were  framed  in  conformity 
with  the  principles  recommended  in  the  treasury  minute 
of  Jamtafy  1826.  Their  practical  operation,  when  taken 
in  connection  with  those  schemes,  was  to  authorbe  a 
distribution  of  the  booty,  proceeding  to  a  much  greater 
extent  upon  the  principle  of  constructive  capture  than 
seemed  to  have  been  contemplated  by  the  warrant  of 
March  1823.  The  result  was  extremely  prejudicial  to 
the  Interests  of  Sir  T.  Hidqp  and  the  Deccan  army,  who, 
nnder  the  language  of  the  original  warrant,  considering 
themselves  the  actual  captors  of  the  great  bulk  of  the 
property,  had  expected  to  share  it  exclusively  among 
themselves;  and  it  was  proportionably  favorable  to  Lord 
Hastings  and  the  Grand  Army,  who  were  thus  let  in  to 
participate  in  a  fund  which  the  Deccan  army  had  supposed 
to  be  peculiarly  its  own,  and  of  which  the  share  allotted 
to  Sir  T.  Hiskp  became  in  consequence  reduced  from 
that  of  commander-in-chief  to  that  of  a  subordinate 
officer  only. 

The  Marquis  of  Hastings  died  in  November  1826, 
before  any  distribution  of  the  prize  had  taken  place; 
and  the  bill  was  filed  by  Messrs.  Alexander  and  Co.  for 
the  purpose  of  establishing  their  title  under  the  in- 
dentures 
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1890.       dentures  of  Odober  1820,  and  December  1822,  to  the 

Ij^^  ^  '     share  accruing  to  the  Marquis's  estate  by  virtue  of  the 

«,  warrant  ot  Febnuiry  1828. 

The  Duke  of 

WSLLlNOlDIf. 

The  scheme  issued  in  pursuance  of  that  warrant  ap- 
peared in  the  London  Gazette  of  the  1 1th  of  March  1828^ 
and  was  entitled  ^'  Grant  to  the  combined  army  which 
served  under  the  command  of  the  late  Most  NoUe 
Francis  Marquis  of  Hastings,  K.G.,  commander-in- 
chief  of  all  the  forces  in  India,  engaged  in  the  war 
against  the  Pindarrees  and  certain  of  the  Mahratta  states, 
in  the  years  1817  and  1818."  This  scheme  had  ascer- 
tained the  value  of  the  share  allotted  to  the  commander- 
in-chief  of  what  was  there  denominated  ^'  the  combined 
army''  at  the  sum  of  4>4,201/.,  being  one-eighth  of  the 
whole  fund  thereby  apportioned  among  the  ofiBcers  and 
men  who  composed  that  army ;  and  as  the  description 
of  commander-in-chief  was  understood  to  apply  to  Lord 
Hastings,  although  his  name  was  not  mentioned  in  the 
body  of  the  scheme,  the  sum  so  allotted  was  paid  into 
Court  in  the  cause  of  Watson  v.  Duke  of  Wellington  {a\ 
by  the  trustees  of  the  Deccan  booty,  and  on  the  dismis- 
sal of  that  suit,  was  directed  to  be  retained  to  abide  the 
result  of  the  present  claim. 

Sir  T.  Hidop,  who  denied  the  validity  of  Lord  HaS' 
tings^n  title,  and  various  incumbrancers  who  set  up  dnims 
against  the  fund  under  instruments  posterior  in  date  to 
the  assignments  to  Alexander  and  Co.,  were  joined  with 
the  Marquis's  personal  representative  as  Defendants  to 
the  bill. 

Of  the  questions  argued  at  the  hearing,  the  most 
material  were  the  two  following:    First,  whether  the 

share 

(a)  1  Rust.  4r  M.  608. 
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share  of  the  Marquis  of  Hastings  would  pass  by  the  as-       1830. 
signment  executed  by  him,  after  the  booty  had  been    ^jj^jj^^^J^^ 
taken,  but  before  the  crown  had  made  any  grant  of  it,  v. 

or  issued  any  warrant  under  the  sign  manual  determin-  ^ftLUNOTorf, 
mg  in  what  mode  it  should  be  distributed :  Secondly, 
whether  the  amount  of  the  share  of  the  Marquis  of 
Hastings  was  to  be  considered  as  definitively  fixed  by 
the  warrant  of  1828,  or  whether  it  was  still  open  to  any 
party  to  claim  to  have  it  reduced,  according  to  the  prin- 
ciple of  distribution  alleged  to  be  established  by  the 
warrant  of  1823. 

Mn  PenAerUmj  Mr.  Kindersky  and  Mr.  Fane  for  the 
Flaintifi. 

Captors  have  from  the  time  of  capture  an  in- 
dicate right  in  efiects  captured  as  prize,  which,  though 
the  title  is  not  perfected  till  a  grant  is  made  by  the 
crown,  is  a  vested  right  and  is  capable  of  transmission 
by  assignment  or  otherwbe.  In  Stevens  v.  Bagwell  {a) 
Sir  William  Grant  says  "  though  the  property  was  not 
completely  vested  in  the  captors  until  condemnation,  yet 
after  condemnation  it  is  by  relation  considered  as  theirs 
from  the  time  of  the  capture.  ♦♦♦♦♦♦  The  in- 
tention of  the  crown  in  all  cases  of  this  kind  is  to  put 
what  is,  in  strictness,  matter  of  bounty  upon  the  footing 
of  matter  bt  right  The  service  performed  is  thought 
worthy  of  reward ;  and,  though  the  party  performing  it 
died  before  payment,  the  claim  of  bounty  from  the 
crown  b  considered  as  transmissible  to  his  represent- 
ativesy  in  the  same  jplight  and  condition  as  the  claim  for 
wa^es,  or  any  other  stipulated  or  legal  remuneration  of 
service.  In  such  cases  the  crown  never  means  to  ex- 
ercise any  kind  of  judgment  or  selection,  with  regard  to 
the  persoDS  to  be  ultimaCdy  benefited  by  the  f^ift.     The 

rejwe* 

(«)  15  Vei.  15S. 
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1850.       representatives,  to  whom  the  crown  gives,  are  those  who 
Albxanoxb   l%aliy  sustain  that  character :  but  the  gift  is  made  in 

^     V-       ^  augmentation   of  the  estate,  not  by  way  of  personal 

The  Duke  oi  ,    ^  ,  ,^.  ,  .  .  , 

WxLuiroTON.  bounty  to  them.     They  take  subject  to  the  same  trusts, 

upon  which  they  would  have  taken  wages  or  prize  mon^, 
to  which  the  party  from  whom  they  claim,  might  have 
been  legally  entitled.^  There  is  no  authority  or  princi- 
ple on  which  it  could  be  held,  that  the  interest  which 
the  captor  has  in  prize  money  is  not  capable  of  assign- 
ment till  the  grant  by  the  crown  is  completed. 

The  amount  of  the  Marquis  of  Hastings*s  share  is 
definitively  fixed  by  the  warrant  and  scheme  of  1828,  and 
no  Court  can  now  enter  into  the  consideration  of  the 
question,  whether  a  greater  or  less  sum  ought  to  have 
been  allotted  to  him.  As  no  proclamation  has  been  is- 
sued regulating  the  distribution  of  such  booty  as  might 
be  taken  in  the  war,  the  division  could  be  only  in  such 
manner  as  his  Majesty  by  his  sign  manual  should  direct(a) 

Sir 


(a)  The  54  G.  J.  c.  86.  «.  2. 
proTides,  "  That  in  all  captures 
which  shall  be  made  by  bis 
Majesty's  army,  royal  artillery, 
provincial,  black,  and  all  other 
troops  in  the  pay  of  his  Ma- 
jesty, or  belonging  to  bis  Ma- 
jesty, but  in  the  pay  of  the  united 
company  of  merchants  trading 
to  the  Eoii  Indies^  whether  in 
conjunct  expeditions  with  his 
Majesty's  navy,  or  otherwise,  of 
any  fortress  or  possession  of  his 
Majesty's  enemies  upon  the  land, 
or  of  any  ship  or  vessel  in  any 
road,  haven,  river,  or  creek  be- 
longing to  such  fortress  or  pos- 
•ession,  the  commanders  and 
other  officen  and  soldiers  acting 


on  such  expeditions  shall  have 
such  right  and  interest  as  bis 
Majesty  shall  think  fit  to  order 
and  direct,  in  all  the  arms,  am- 
munition, stores  of  war,  goods, 
merchandize,  and  treasure  be- 
longing to  the  state,  or  to  any 
public  trading  company  of  such 
enemies,  which  shall  be  found 
in  such  fortress  or  possession; 
aud  also  in  all  and  every  ship  or 
vessel,  with  their  arms,  ammu- 
nition, tackle,  apparel,  and  fur- 
niture, and  all  the  goods,  mer- 
chandize, and  other  effects  on 
board  the  same,  which  shall  be 
captured  in  any  road,  haven, 
river,  or  creek,  belonging  to  such 
fortress  or  possession,  after  final 

adjudicatl^  i 
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Sir  Charles  fFeiherett  and  Mr.  Stuart^  for  Sir  Thomas       1830. 
Hidop^  contended,  at  great  length,  that  the  fund  was    ]^^ 
bound  by  the  warrant  of  li62S,  which  established  the  «. 

principle  by  which  the  distribution  of  the  booty  was  to  y^^^'^l^ 
be  made,  and  that  the  distribution  directed  by  the  war- 
rant of  1828  was  not  in  conformity  to  this  principle. 

Mr.  Bickenteth  and   Mr.  Grfffith  Richards^  for  the 
personal  r^resentative  of  the  Marquis  of  Hastings. 

The  Marquis  of  Hastings  had  not,  at  the  time  When 

the  security  to  Alexander  and  Co.  was  executed,  such 

an  interest  in  the  booty,  as  was  capable  of  assignment' 

In  Stevens  v.  Bagwell^  prize  money  is  placed   on  tlie 

same  footing  as  wages,  (a)    It  is  settled  that  neither  the 

fall  pay  nor  the  half  pay  of  an  officer  can  be  assigned 

or  pledged*;  Berwick  v.  B^ad  \h\  Flarty  y.  Odium,  {c) 

Considered  as  a  remuneration  for  past  services,  prize* 

money  cannot  be  assigned;  and  if  it  is  viewed  as  an 

excitement  to  future  exertion,  the  same  dejection  applies. 

The  coonlry  has  a  right  to  require^  that  the  officers  and 

soldiers  shall  not  place  themselves  in  a  situation,  in,- 

which  the  motives,  held  out  to  them  by  the  crown,  shall 

be  impaired  in  force.     In  the  present  case,  there  is  a 

peculiar 

(a)  XUfifyer.r.  Falhu,  T.  4*  R.         (b)  1  H.  BUck.  62Z. 
450.  (c)  3  T,  B.  651. 

adjo<fication  thereof,  as  lawful     Tor  the  army  as  shall  be  esta- 
priie  to  hit  BAajesty,  in  any-of  his      blished  by  his  Majesty,  or  in 


Majctty'c  -Ceurts  .of  Admiralty  default  thereof  in  such  manner 
or  yjea  Admiralty,  which  shall  as  hu  Majesty  shall,  under  his  sign 
be  doly  authorised  to  take  cog-  manual,  be  pleased  to  direct.*^ 
ntance  of  the  same  (which  The  54  0, 3,  c.  86.  has  since 
coBits  •  are  hereby  irequued  to  been  repealed  by  the  2  W,4^ 
proceed  therein  to  lawful  ad-  c  53.  which  amends  .and  con- 
jndication),  to  be  divided  in  such  solidates  the  lawsxelating  to  the 
proportioDSf  and  according  to     payment  of  army  prize  money, 

mdi  geaeial  rule  of  distribution  • 

Vol.  IL  E 


i6  CASES  IN  CHANCERY. 

1880*       peculiar  dbability  ariising  oat  of  the  situatiofi  of  the 

*   ■  ^  '■        Marquis  of  Hastinas  as  Governor-eeaeraK    The  man 

v.  who  was  Oovernor^genetal  and  eommandeMa-chiei^  wa0 

Wmmv^tw  J*^^****^'*5'y  ^*  person  who  woukl  be  prkicfpally  cwi- 

sulted  by  the  crown  as  to  thfe  mode  of  dsstribucion  which' 
should  be  adopted:  and  in  the  present  instance,  cdm* 
munications  on  this  subject  did  take  place  between  the 
Marquis  of  HasihtgB  and  the  officers  of  the  crown.  He 
would  be  exposed  to  temptation  not  to  discharge  hb 
duty  in  such  communications,  if  he  were  permkled  pre- 
viously to  subject  his  own  share  in  the  booty  to  the 
•demands  of  others* 

Mr.  JVray  for  the  crown« 

Mr.  SpencCf  Mr*  J.  Bmselly  and  Mn  Wrig/d  for  other 
parties. 

Mr.  Pembertorif  in  reply. 

Prize  money  ia  not  in  the  nature  of  full  pay  or  half 
pay.  A  soldier  cannot  assign  his  pay,  because  his  pay 
k  received  for  the  purpose  of  enabling  him  to  dts« 
charge  the  duties  which  he  is  hired  to  perform,  and  the 
probable  result  of  alienating  his  pay  would  be  to  deprive 
him  of  the  means  of  performing  his  duties.  Prize 
money,  on  the  contrary,  is  an  extraordinary  bounty 
granted  by  the  crown  as  a  reward  for  services  already 
performed*  The  services  having  been  performed,  it 
matters  not  how  the  reward  is  dealt  with  by  the  party 
entitled  to  receive  it ;  and  whether  it  is  assigned  before 
or  after  the  nominal  grant  by  the  crown  must  be  alto- 
gether immaterial.  Even  considered  as  a  stimulus  to 
future  exertion,  it  is  not  likely  to  act  the  less  powerfully, 
because  it  has  been  appropriated  to  the  payment  of 
debts  previously  contracted. 

If 
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if  the  distribiitioR  directed  by  the  warrant  of  1828  TOSO. 
weFe  at  variance  with  the  warrant  of  1828,  and  the  prin- 
eiple  establbhed  by  it,  we  might  still  argue,  with  much 
confidence^  that  the  crown  was  at  liberty,  at  any  time  Wjttuwwoif 
before  a  scheme  of  distribution  was  finally  settled,  to 
alter  the  mode  of  distribution  as  to  his  Majesty  might 
eeem  fit.  In  truth,  however,  the  warrant  of  1823  has 
not  the  efiect  which  is  attributed  to  it  by  Sir  nomas 
Hidop.  It  is  merely  a  grant  of  the  booty  to  trustees, 
upon  trust  to  collect  the  property ;  with  a  direction  that 
they  shall  prepare  a  scheme  of  distribution,  conformable 
to  a  certain  principle  laid  down  in  a  treasury  minute, 
and  submit  that  scheme  to  his  Majesty  for  approbation. 
The  trustees  frame  their  scheme  upon  the  principle  stated 
in  the  treasury  minute;  but,  upon  fuller  examination 
with  respect  to  some  parts  of  the  booty,  the  fiicts  were 
discovered  not  to  be  such  as  they  had  been  assumed  te 
be^  when  the  matter  was  before  the  Lords  of  the  trea- 
snry.  And,  it  was  in  consequence  of  this  alteration  in 
the  state  of  circumstances,  that  the  principle  of  actual 
capture  ceased  to  be  applicable  to  certain  portions  of 
the  booty,  to  which  it  had  been  previously  supposed  to 
i^ply.  The  Lords  of  the  treasury  being  informed  of 
the  £eicts  as  they  really  were,  came  to  certain  resolu- 
tions, which  do  not  alter  the  principle  established  by 
the  warrant  of  182S,  but  are  merely  instructions  to  the 
trustees  for  the  application  of  this  principle.  A  scheme 
is  accordingly  prepared  by  the  trustees,  and  approved 
by  the  crowns  and  a  warrant  for  the  distribution  of  the 
property,  in  conformity  to  that  scheme,  is  issued  under 
ifae  sign  manual. 

The  Masteb  of  the  Rolls  held,  that  prize  money  was 
not  in  the  nature  of  military  pay,  and  was  assignable  in 
equity. 

£  2  He 
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1830.  He  also  held  that  the  rights  to  the  property  comprised 

^      '  "^  ^  in  the  distribution  made  by  the  warrant  of  1828,  could 
Alexanoir  ''  J    t  1  • 

V,  be  determined  by  that  warrant  alone,  and  that  no  claim 

\ViLUNQTOK  ^  ^"y  P*^  ^^  ^^^^  property  could  be  sustained  by  Sir 

Thomas  Hidop  under  the  warrant  of  laSS. 


1851.  Sir  T.  i/f5/qp. appealed  from  the  whole  deciee. 

May  36,  87. 

The  Lord  Chancellor  having  called  on  the  Appel- 
lant's counsel  to  begin. 

Sir  C.  WethereU^  Mr.  Knight^  and  Mr.  Stuart  .con- 
tended that  the  warrant  of  March  182S  amounted  to  a 
final  and  indefeasible  grant  of  the  prize  to  trustees,  for 
the  benefit  of  a  class  therein  distinctly  indicated  by  de- 
scription.    Conformably  to  the  principles  laid  down  in 
the  uistrument  for  the  guidance  of  die  trustees, .  and 
from  which  they  had  no  discretion  or  authority  to  de- 
viate, and  applying  those  principles  strictly  to  the  actual 
circumstances  under  which  the  booty  in  question  was 
captured,  the  troops  composing  the  army  of  4:he  Deccan^ 
under  the  command  of  Sir  T.  Hislop^  were  the  persons 
exclusively  answering  the  description.     The  individuals 
who  were  to  take  being  thus  ascertained,  the  trustees 
were  merely  empowered  to  act  in  a  ministerial  capacity, 
for  the  purpose  of  getting  in  the  prize,  and  computing 
the  value  of  each  claimant's  share  according  to  his  rank; 
and  they  were  therefore  to  prepare  a  scheme,  specifying 
in  detail  the  exact  amount  of  the  several  shares.     The 
warrant  was,  therefore,  in  effect,  a  trust  deed,  vesting 
in  Sir  T.  Hislop  and  the  forces  under  his  command,  a 
definite  and  absolute  interest  in  the  fund ;  such  an  in- 
terest as  entitled  them  to  call  upon  the  trustees  to  pro- 
ceed in  the  execution  of  their  trust,  and  to  bring  them 
udicially  to  account,  if  they  afterwards  attempted  to  re- 
mould 
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mould  or  evade  it     It  was  no  defence  to  the  trustees  to       18SL 
say,  that  the  crown  had  issued  two  other  warrants,  of  later    ^   ^  -' 
date^  in  terms  which  virtually  rescinded  or  revoked  the  v. 

first ;  for  the  property  had  been  completely  and  irrevo-  3®  ^"^®  °^ 
cably  devested  out  of  the  crown  by  the  original  grant, 
and  could  not  be  resumed  at  pleasure  by  any  subse- 
quent act  of  his  Majesty,  and  the  warrants  of  IS2&  and 
1828,  therefore,  were  altogether  nuUitiea. 

If  the  right  were  admitted  to  have  been  fuUy  vested  in 
Sir  T.Hislopi  the  jurisdiction  of  the  Court  to  adjudicate 
upon  the  warrant  followed  of  course.  There  was  no 
role  which  laid  it  down,  that  when  a  royal  grant  once 
created  a  title,  the  validity  of  that  title,  and  consequently 
the  construction  of  the  instrument  creating  it,  might 
not,  like  any  other  mattery  become  the  subject  of  litiga- 
Uon  in  Westminster  Hall.  Here,  independently  of  the 
ground  of-  trust  before  referred  to,  the  fund  which 
formed  the  subject  matter  of  the  grant  having  been 
brought  into  the  Court  of  Chancery,  the  question  of 
tide  to  the  fund,  and,  of  necessity,  the  construction  of 
the  warrant,  became  collatesally,  but  regularly,  oogniza- 
ble  in  the  same  Court    Steoens  v.  Bagwell.  {<i\ 

Tke  Lord  Cuakcelloiu 

Fix>m  the  magnitude  of  the  stake  involved Tn  it,  this 
appeal  is  entitled  to  be  termed  very  iroportlEmt ;  and  it  is 
also  extremely  important  in  another  view,  from  the  deep 
inteiiest  which  many  most  meritorious  itidividuals  must 
necessarily  take  in  the  result  Biit  here  its  whole  in- 
terest ends;  for  if,  on  the  one  hand,  I  never  saw  a 
more  important  case,  so,  on  the  other,  I  have  never,  in 
tlie  course  of  my  experience  at  the  bar,  seen  one  less 
tticumbered  with  any  kind  of  difficulty. 

I  shall 

(a)  15  Ve».  139. 

E  S 
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183  K  I  shall  b^^  with  stating  principles  toadiing  the  un* 

contested  rights  of  the  crown  in  matter  of  prize ;  prin* 
ciples  which  have  a  material  influence  over  the  whole 
The  Duke  of  question,  but  which,  however  they  may  have  been  ad- 
mitted in  point  of  fonn,  have  been  altogether  lost  sight 
of  in  their  application  to  the  argument.  That  prize  is 
elearly  and  distinctly  the  property  of  the  crown,  that 
the  sovereign  in  this  conntry,  the  executive  govemmenC 
in  all  countries,  in  whom  is  vested  the  power  of  levying 
the  forces  of  the  state,  and  of  making  war  and  peace, 
is  alone  possessed  of  all  property  in  prize,  is  a  principle 
not  to  be  disputed.  It  is  equally  incontestable  that  the 
crown  possesses  this  property  pleno  jure^  absolutely  and 
wholly  without  control ;  that  it  may  deal  with  it  entirely 
at  its  pleasure;  may  keep  it  for  its  own  use,  may  abandon 
or  restore  it  to  the  enemy,  or,  finally,  may  distribute  it  in 
whole  or  in  part  among  the  persons  instrumental  in  its 
eaptnre,  making  that  distribution  according  to  whatever 
scheme,  and  under  whatever  regulations  and  conditions 
It  sees  fit.  It  is  equally  clear,  and  it  follows  from  the 
two  former  propositions,  that  the  title  of  a  party  claim* 
ing  prize,  must  needs  in  all  cases  be  the  act  of  the 
crown,  by  which  the  royal  pleasure  to  grant  the  prize 
shall  have  been  signified  to  the  subject  Whether,  where 
that  act  has  once  been  completed,  and  it  distinctly  ap- 
pears that  the  crown  was  minded  to  depart  with  the 
property  finally  and  irrevocably — whether,  even  in  that 
case,  the  same  paramount  and  transcendant  power  of  the 
crown  might  not  enure  to  the  effect  of  preserving  to  his 
Majesty  the  right  of  modifying  or  altogether  revoking 
the  grant,  is  a  question  which  has  never  yet  arisen,  and 
which,  when  it  does  arise,  will  be  found  never  to  have 
been  determined  in  the  negative.  But  this  at  all  events 
is  clear ;  that  when  the  crown  by  an  act  of  grace  and 
bounty,  departs,   for  certain  purposes  and  subject  to 

certain 
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cerUk  medificatioQ^  with  the  property  ia  priaae^  it  bf 
Au  met  fdmJjr  #igoifi08  i^  imiention  that  the  prize  ^h^ 
amthme  »iil:yect  to  the  poiwor  of  Ihe  crowiii  as  it  w«9  i|, 

hi^or^  the  Mt  was  done.  P®  Ook^  rf 

This  latter  proposiitioii  is  citable  of  iUostratioa  ftwai 
a  varidby  of  souncest  wthicb  were  but  siightly  adverted  tp* 
is  the  argmoent ;  for  whether  we  lefer  to  the  decisionp 
of  venesable  Judges,  te  the  precedents  liimished  by  jprize 
pc^damationi^  or  to  4be  more  yeuerable  autb(»rity  of  the 
Jetler  of  the  statutes,  from  all  of  these  it  will  be  found 
iha);,  m  stating  the  absolute  nature  of  the  principle,  I  have 
aot  atiraioed,  Uit  have  rather  iallen  short  of  the  truth. 

The  dodyrine  jias  been  frequently  xecGgnljEed  in  os^es 
wbei^  ihe  ^ueation  has  ai^isen  subsequently  to  the  cap- 
tore,  and  beGMie  capdemnstipn  v  but  the  saoie  principle 
was  afterwasds  «ext(?n4ed  m  .the  case  of  the  JEUebe 
JUoof  (#)  aft  the  Cockpit,  in  which,  after  final  ad|udi- 
eatioB  in  the  Court  beloiw,  .but  pendhig  an  appeal, 
and  befefe  .the  £nal^  decision  of  the  appeal,  the  crown 
tiuH^t  proper,  for  jreasons  of  state  and  public  pp- 
iiqrj  to  jrestpce  Ae  prize  a(t  the  expense  pf  vthe  captors* 
Ib  other  W9vdsf  it  was  there  determined,  and  that  tqo 
upon  a  solemn  and  most  able  ai^ment^  and  by  ,a 
Judge  the  moist  learned  and  eminent  of  his  time,  the 
present  Lord  StomaeUy  that  when  the  .crown  saw  j^t 
ta  restore  the  capture,  the  c^ptorsy  who  had  run  the 
risk  and  suffered  the  loss,  who  had  moreover  bpme 
the  chaifge  of  .bringing  the  ;pria^  into  port,  and  the 
further  costs  of  proceeding  in  the  admiralty  to  adjudica- 
tion, and  .had  even  undergone  additional  expenses  in 
fl09tastii\g  their  claim  upon  appea^,  were  altogether 

without 

(a)  5  Rob.  173. 
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« 

1881.        without  a  remedy.     <<  It  is  admitted/'  says  Lord  Statodlf 

.^     '  ^       in  laniniaire  which  it  would  be  vain  to  praise  or  attempt  to 

V.  imitate^  ^'  it  is  admitted  on  the  part  of  the  captors  whose 

'^ojAWMos.  interests  have  been  argaed  with  great  force,  (and  not 

the  less  effective,  surely,  for  the  extreme  decorum  with 
which  that  force  has  been  tempered)  that  their  claim 
rests  wholly  on  the  order  of  council,  the  proclamation, 
and  the  prize  act.  It  is  not,  as  it  cannot  be  denied  that, 
independent  of  these  instruments,  the  wbolesubject  matter 
is  in  the  hands  of  the  crown,  as  well  in  point  of  interest 
as  in  point  of  authority.  Prize  is  altogether  a  creature 
of  the  crown.  No  man  has,  or  can  have  any  interest, 
but  what  he  takes  as  the  mere  gift  of  the  crown ;  beyond 
the  extent  of  that  gift  he  has  nothing.  This  is  the  prin- 
ciple of  law  on  the  subject,  and  founded  on  the  wisest 
reasons.  The  right  of  making  war  and  peace- is  exclu- 
sively in  the  crown.  The  acquisitions  of  war  belong  to 
the  crown,  and  the  disposal  of  these  acquisitions  may  be 
of  the  utmost  importance  for*  the  purposes  both  of  war 
and  peace;  This  is  no  peculiar  doctrine  of  our  constitu- 
tion :  it  is  universally  received  as  a  necessary  principle 
'  of  public  jurisprudence  by  all  writers  on  the  subject, 

*  *  Betto  porta  cedtmt  retpiMicne!  "  {a)  Upon  that  prin- 
ciple, accordingly,  and  holding  that  right  not  to  be  de- 
vested by  the  proclamation,  and  order  in  council,  and 
the  prize  act.  Lord  Stowell  decided,  that  up  to  the  period 
of  fitial  adjudication  the  crown-  can*  restore  the  prize, 
without  thinking  of  consulting  or  taking  the  consent  of 
the  captor,  who  at  his  peril,  and  at  the  expense  of  his  own 
blood  and  treasure,  won  that  prize  from  the  enemy. 

It  has  been  strongly  argued  that  the  difference  between 
prize  proclamations  arid  the  warrant  in*  question  is  this, 

*  that  the  prize  proclamations  only  intimate  the  intention  to 

distribute 

[a)  S  Rod.  ISl. 
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distribute  or  to  grant,  whereas  here  there  is  much  more,  .  18SL1. 
— a  grant  actually  executed.  The  prize  proclamation, 
which  was  the  subject  of  discussion  in  the  case  of  the  ~ 
Elsebe  Maas,  now  Ues  before  me,  and  it  will  presently  be  j£^£|S^ 
seen  whether  or  not  that  can,  with  any  strictness  of 
speech,  be  described  as  an  mtention  indicated,  and  not  a 
grant  made.  It  is  a  solemn  instrument-— a  proclamation 
by  the  King;  and  it  runs  in  these  terms;* — ^<  We,  being 
desirous  to  make  it  known  to  our  loving  subjects,. and 
all  others  whom*  it  may  concern,  by  this  our  proclama- 
tion, by  and*  with  the  advice  and  consent  of  our  privy 
council," — not  that  we  intend  to  do  this- or  that,  but^«— 
^<  that  our  will  and  pleasure  is,  that  the  net  proceeds  of 
all  prize  taken,  the  right  whereof  is  inherent  in  us  and  our 
crown,  be  granted  to  the  takers,  subject  to  the  payment 
of  costs  and  not  otherwise,-  and  the  same  prize  may  be 
so  granted  in  the  proportions  and  manner  hereafter  set 
forth,  that  is  to  say;" — and  then  comes  the  scheme  of  dis- 
tribntbn,  according  to  which  the  crown's  will  and  plea- 
sure is,  Aat  the  priase  shall  vest  and  be  distributed.- 

Throughout  the  whole  of  the  instrument  I  find  not  a 
letter  or  a  syllable  that  looks*  Kke  the  reservation  .of  a 
power  to  alter  or  revoke.  Here  is  a  gift  by  the-  erown, 
of  a  right  inherent  in  the  crown,  to  be  distributed  among 
the  captors-  according  to*  a  scheme  laid  down  *^  herein," 
and  not  elsewhere^  te  be  distributed  as  **  hereafter  set 
forth"  and  not  otherwise,  and  without  a  tittle  that  points 
to  the  res^erving  of  a  power  to  revoke,  or  alter,*  o»  mo- 
dify that  scheme.  Now  I  have  said  that  the  higher 
authority:  of  the  ac^  if  higher  it  be,<  shaU  affix  the  oon« 
stnicdoD  to- this- instrument,  and  shall  shew  what  is  the 
power  of  the  crown,  even  after  it  has  issued  the  prioe 
proclamation,  after  it  has  finally  approved  the  scheme 
of  distribution,  and  finally  steted  in  what  way  the  dis- 
tribotiaD  was  to  be  efiected.   It  m^bt  have  been  argued 

from 
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ISdl.       fDom  that  proclamation,  iauch  mote  strongly  than  frottL 
the  warrant  under  oonfiideration,  that  the  grant  was  irr»- 
~9,  vocably  vested,  and  that  the  gift  must  be  lield  ns  iipon 

a  foonveyance  in  trast,  subject  to  the  direction  of  4bt 
Ciourt  and  the  pleasnoe  of  the  .cestnis  que  intsts*  That 
prDclamation  lodes  forward  ¥>  no  other  not  upon  which 
filial  dUatffibntioB  is  to  attach.  It  does  not  say  in  the 
language  of  the  present  warrant,  '^  to  be  distributed  in 
sudi  way,  or  aooording  to  such  scheme  as  our  Lords 
Conuttissioners  shall  lay  before  us,  and  as  we  shall  ap» 
pvave  t)f."  Observe,  nevertheless,  how  the  l^tslatnre 
has  itoeated  this  very  instrument  in  the  prize  aot;  and 
sordy,  if  any  statute  be  germain  to  the  matter  in  hand, 
it  most  be  the  one  passed  by  the  authority  of  the  k^gis* 
laiure  at  theibeginning  of  each  war,  to  regulate  the  rights 
of  parties.  No  prize  act  ever  preaumes  to  interfere  with 
the  lights  of  the  crown.  No  prize  act  ever  assumes  that 
the  legislatnra  is  dealing  with  the  rights  of  the  crown,  but 
si^gestii^  and  pmfixing.a  atatemrat,  that  the  cnawn  had 
given  the  net  proceeds  to  be  dealt  with,  in  terms  like  the 
following,  —  ^^  Whereas  his  Majesty  hath,  of  his  royal 
munificence,  been  graciously  pleased  by  several  pro- 
clamations, to  dedare  bis  will  and  pkasn-re  to  give  the 
benefit  of  all  prize  taken  daring  the  hoatilities  la  which 
his  Majesty  is  engaged,  to  the  captors  thereof  being  in 
his  Migesty's  aervicer  or  duly  oommisaioned,'' — it  then 
proceeds  to  .declare,  adopting  and  confirming  the  pro- 
clamation, ^  that  the  captures  be  decided  and  distributed 
in  snoh .  manner  as  his  Majesty  hath  been  pleased  to 
order  iby  the  said  proclamation  of  the  7Lh  oijuly  ISOS/' 
But  it  does  not  stop  there,  as,  had  the  grant  been  irre- 
vocable and  tmchangeahle,  it  would  have  done ;  — -  *^  or^ 
\tk  svch  manner  as  his  Majesty,  his  heirs  and  successors 
snay  order  and  direct  by  any  proclamation  now  or  bcflw^ 
afinr  to  be  issued."  Can  any  person  who  reads  that 
Matnle  dfinbt^  that  notwithstanding  &m  wiords  of  .gift 

used 
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us^  by  the  crmm,  noCwithgtMiding  lihe  absolute  and  l9Sh 
irrerocable  nature  of  those  words  in  the  prize  proolam-  /^^^  ~ 
atioDy  the  legislature  tlid  look  ibrward  to  a  fatore  period,  «. 

whefl  the  crown  might  thereafter  recall  and  dumge  the  ^^^^J!^ 
mode  of  distribution  altogether  ? 

Here  then  b  a  legtriadve  declaratioo,  {tor  the  statute 
is  dedaratory  merely,  and  enacts  bo  new  law  upon  die 
sobjecty)  that  although  the  prize  proclamatioo  appears  to 
make  a  distribution  according  to  a  scheme,  without 
looking  forward  to  any  further  approbation  or  alteration, 
die  crown  has  still  the  power  to  alter  that  scheme  and 
sobsdtate  another,  to  vary  and  revoke  it,  to  make  a  new 
distribution  upon  principles  wholly  di£fisrent. 

Thus  much  with  respect  to  prize  at  sea.  In  general,  . 
BO  act  passes  with  respect  to  military  prke ;  neverthe- 
leas,  that  rests  upon  the  same  principles  of  law.  The 
54  G.3.  c.  86.  proceeds  accordingly  in  these  terms :-« 
*^  Whereas  his  Majesty  hadi,  of  his  royal  nMuufioenoe, 
been  graciously  pleased  by  several  proclamations,  to  de- 
clare hb  will  and  pleasure  to  give  the  benefit  of  all 
prizes  tdcen  during  the  hostilities  in  which  bis  Majesty 
is  engaged,  to  the  captors  thereof  being  in  his  Majesty's 
service,  or  duly  commissioned,''  Sec  ;  and  the  second 
section  provides,  that  all  captures  shall  be  divided  in 
such  proportions,  and  according  to  such  general  rule 
^  distribution  for  the  army  as  shall  be  estaUashed  by 
bis  Majesty^  or  in  default  theneof,  in  such  manner  as 
hb  Majesty  shall  under  hb  sign  manual  be  pleased  to 
direct ;  notwithmanding  the  preamble  had  recited  that  hb 
Migeacy  bad  issued  his  proclamation,  stating  the  mode 
of  distribution  that  wiB»to-be  adopted. 

I  come  now  to  the  warrant  which  lies  before  me  for 
construction  in  the  present  case.     It  is  admitted  upon 

all 
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I8S1.       all  bands,  whether  the  Lords  of  the  treasury  were  right 

,  ?■    :  ■         or  wrong  in  the  conclusion  they  first  came  to,  whe- 

ft  ther  the  second  oonclusion  they  came  to  is  right  or 

•  ^ti^Qtw   ^"^"K*  *"^^  whether  the  first  was  the  same  with  the 

second,  or  the  second  altered  or  repealed  the  first,  and 
substituted  a  new  one,  that  these  are  no  questions  here. 
The  only  question  raised  now,  and  the  only  question 
which  a  court  of  law  can  entertain,  is  this,  whether  any 
thing  was  done  by  the  crown  in  the  first  warrant,  which 
though  a  less  formal  instrument  than  the  proclamation  of 
pri2ie  I  have  referred  to,  is  in  substance  a  proclamation, 
—  whether  this*  warrant,  under  the  royal  sign  manual, 
affords  any  foundation  for  the  contention  so  ably  and  ex- 
plicitly maintained,  that  the  crown  departed  with  the 
property  and  vested  a  right  in  trustees  for  the  benefit  of 
parties' in  the  nature  of  cestuis  que  trusts^  a  right  which, 
though  springing  from  a  voluntary  act  of  grace  and 
bounty  in  the  giver,,  became  irrevocably  vested  in  the 
trustees  for  those  parties,  and  rendered  the  subsequent 
orders  immaterial,  inasmuch^  as  they  were  superfluous 
and  contradictory  to  each  other. 

First,  I  greatly  doubt  the  propriety  of  calling  this  a 
trust  deed,  in  any  sense  of  the  word.  It  is  more  like 
a*  power  of  attorney,  given  without  an  interest,  and 
therefore  revocable ;  or  rather,  perhaps,  it  resembles 
some  of  those  arrangements,  which  are  said  to  be  of  a 
family  nature,  for  the  payment  of  debts,  and  in  which 
the  principal  object  is  not  so  much  the  creditor  as 
the  debtor,  the  maker  of  the  instrument ;  and  in  this 
point  of  view  the  case  becomes  more  nearly  analogous 
tor  tVaUwyn  v.  CouHSf  {a)  and  Garrard  v.  Lauderdale  (b) 
thsLti  to  the  cases  of  Ellison  v.  JSUisonj  {c)  Colman  v. 

Sarrel 

•    («)  ^Mer.  70f.  (6)  3  Sinu  I,  {e),  6  Vet,  656. 
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SmTd[a)  and  PuJvertqfi  v.  Ptdveriqfi  {b) ;  there  being        ISSL 
nther  an  agency  created  for  the  convenience  of  the 
gvantor  of  the  deed,  than   any   interest  conveyed  to  'v^ 

trustees  for  the  l>enefit  of  those  who  may  become  bene-  ^^^^t^ 
fieially  entitled  :under  it.  But  without  pursuing  this 
inquiry,  let  hs  look  at  the  ^nature  of  the  instrument  itself. 
After  reciting  the  minute  of  the  treasury,  and  that  ^^  it  is 
expedient  that  a  warrant  should  be  issued,  to  grant  the 
said  boo^  to  trustees,  to  be  named  by  us  for  the  pur- 
pose of  ascertaining,  collecting,  and  receiving  the  same,^ 
— TBOt  for  distributing  to  A.  B.  and  C,  the  persons  bene- 
ficially interested — no,  but  **  for  the  purpose  of  prepar- 
ing a  tscheme  for  the  distribution  thereof,  conformably 
to  the pcinciples  recommended  in  the  said  minute;  We, 
taking  the  .premises  into  our  royal  consideration,  are 
graciously  pleased  to  give  and  grant  the  same  to  our 
trustee^  for  ihe  purpose  of  collecting,  recovering,  and 
receiving  the  booty."  The  warrant  then  proceeds :  — • 
'*  and  also  all  monies  into  which  the  plunder  or  booty  or 
any  part  thereof  may  have  been  converted,  as  well  all 
socb  as  may  already  have  been  secured  or  received  into 
the  hands  of  the  United  Company,  or  any  of  their 
officersor  servants,  or  any  other  persons;  as  also  all  such 
as  the  trustees  may  hereafter  recover  or  receive  from  the 
Upited  Company,  or  any  of  their  officers  or  servants^ 
or  any  other  person  whomsoever  ;**  and  there  it  ends. 
The  preamble  says, "  Whereas  it  is  expedient  to  appoint 
trustees  for  the  double  purpose  of  4x>llecting  in  the 
money,  and  for  preparing  a  scheme  for  the  distribution 
thereof  ;**  the  operative  part  says,  *^  you  the  trustees  are 
hereby  vested  with  the  booty,  for  the  purpose  of  collect- 
ing and  getting  it  in,''  without  stating  any  other  pur^ 
pose.  That  is  totally  unlike  vesting  an  interest  in  them 
fi>r  the  purpose  of  distribution.     Wbat  follows  ?    Simply 

a  direction 

(a)  1  FeM.jim.  SO.  (5)  18  VeM.94. 
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)$3J.        •  diztctkiD  or  power.     The  words  are,  "  We  do  herriif 
*   '  -  ea^»wer  ibc  •aid.  trustees,  under  the  kuthority,  and  by 

a,  tbe  directioo  of  ibe  commiBsioners  of  our  treasuiy,  to 

S*  0«**  ^  jjiQ  jjjp  2g(j  recover  all  such  booty,  and  we  sutboriie  and 
empower  our  said  trustees  to  bIIow  all  proper  costs  and 
cbmrgea,  and  we  do  autborize  and  direct  om  trustees  to 
pr^re  a  scheme  fiir  tbe  distribution  of  the  boo^,  and 
of  aU  and  every  part  and  parts  thereof,  con&rmably 
to  tbe  principle  recammended  by  the  minute  of  the  com- 
misaioners  of  tbe  treasory,  and  approved  by  ns,  which 
scheme  shall  be  submitted  by  then  to  thecommissioncra 
of  oiv  treesury"  —  to  be  acted  upon  by  them  withoot 
BMreado?  no  sach  thing — "  which  scheme  shall  be  sub- 
mitted by  tbem  to  tbe  said  commissioners  of  our  trea- 
sury, ^  tie  tigiufication  of  our  royal  pleasure  tiereoru" 

Suppose  a  man  were  to  say,  I  make  you  tmateea  for 
diatribiriiBg  1000/.  among  A^  B^  and  C. ;  it  might  be 
contended  that  A^  &,  and  C  were  ctsiuis-que  trutts,  and 
that  the  trustees  were  answeralJe  to  them.  But  su[^ 
pose  be  says,  I  m^e  you  trustees  touching  certain  of 
my  debts,  and  after  you  shall  have  called  them  in,  yon 
are  to  lay  before  me  a  scheme,  which  when  I  have 
approved  o^  you  shall  then  distribute  the  funds  to  A^ 
B;  and  C,  or  somebody  clsa  Can  any  one  doubt  that 
this  would  defeat  the  daim  of  A.,  B.,  and  C.  ?  Till  I 
have  seen  the  scheme,  and  exercised  my  discretion  upon 
it,  and  issued  what  new  directions  I  please,  it  cannot  be 
said  to  vest  a  beneficial  interest  in  the  cestttU  gue  trusts. 
All  that  this  deed  effects  is,  to  appoint  these  perstms 
u  our  trustees,"  (not  trustees  for  the  parties,)  to  collect 
the  fund;  and  it  desires  them,  in  a  manner  merel/ 
directory,  to  lay  a  scheme  for  the  distribution  before 
the  erowo.  Now,  no  such  step  was  taken  till  the  years 
,  wnen  a  scheme  was  laid  before  tlie 
utd  luB  Majesty  thereupon  issued  a  new  warrant 
referring 
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iderring  to  tke  former^  and  flaying  in  t&ctf  ^  I  haw       18S1. 

bad  fl  scfaeme  hiid  before  me,  and  I  approve  of  it'*    It 

Memo  to  me  therefore  to  be  as  plain  as  a  matter  of  fact 

can  be,  that  the  crown  in  1826  executed  the  intentioa  w«^!!l!L^ 

whieh  it  professed  in  182S,  and  that  it  then  for  the  fitst 

time  approved  of  a  scheme  of  distribution.    Then  for 

tke  §rat  time  it  made  a  final  distribntion,  If  up  to  dus 

boor  die  distribation  be  final,  a  point  as  to  which^  upon 

the  aathority  of  the  statute  construing  the  prize  pro* 

damatiois  und  treating  it,  thoogh  it  makes  no  reference 

to  the  futufe,  as  if  it  were  still  sokgect  to  the  po«v«er  and 

rofision  of  the  crown,  I  am  inclined  to  entertain  do«bt» 

It  is  said  that  the  trustees  were  onlj  called  upon  to 

make  distribution  according  to  the  principles  chalked 

oat  bj  the  minute  of  the  treasury,  and  that  they  were  to 

act  merely  as  calculators.     But  it  se^ns  a  most  extras 

▼agant  supposition,  and  most  derogatory  to  the  digni^ 

of  tke  royal  functions,  that  a  mere  arithnietical  operatioa 

should  be  all  that  was  committed  to  the  trustees,  and 

yet  that  the  crown  should  reserve  to  itself  the  power  of 

approving  of  this  arithmetical  operation.     The  trustees 

lire  to  submit  a  scheme  framed  according  to  certain 

principles ;  but  where  would  be  the  use  of  coming  back 

with  the  result  of  an  arithmetical  computation  which 

the  Lords  of  the  treasury  were  to  lay  before  the  crown  ? 

Was  it  necessary  to  put  all  this  machinery  in  motion-^ 

to  apply  to  the  treasury,  and  from  the  treasury  to  the 

crown,  in  order  that  the  kitter  might  adopt  a  result 

founded  on  a  simple  principle  of  arithmetic  ?    I  camu^ 

so  read  or  understand  the  warrant  without  doing  violence 

to  all  sound  principles  of  construction. 

Reference  has  been  made  to  the  case  ofSievens  r^Bag* 
mU  (a),  where  that  which  was  a  matter  of  bounty  is  put 

upon 

(a)  15  Fff.  158U 
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188L       upon  the  footing  of  a  right  •  So  &r  to  be  sure  as  the 
qnestion  regards  the  transmission  of  the  right  from  the 
'i.  grantee,  after  it  has  once  nested  in  him,  he  may  sell  or 

mlR^^^  assign  the  bounty;  he  may  transmit  it  to  his  heir,  or. 
sue  for  it,  and  «ay  it  has  become  a  matter  of  right,  and- 
is  no  longer  bounty^  But  is  there  a  shadow  of  pre- 
tence for  asserting  that,  as  against  the  crown,  or  against 
trustees  standing  in  the  place  of  the  crown,  prize  is  a 
matter  of  right  and  not  of  bounty?  Such  a  decision 
will  be  sought  for  in  vain.  .  The  only  question,  and  I 
doubt  whether  in  a  matter  so  purely  the  creature  of  the 
crown  it  be  a  question,  is,  whether,  inasmuch  as  the 
arrangement  is  revocable  up  to  the  last  moment,  the 
crown  could  constitutionally  render  it  irrevocable.  But 
here  I  can- have  no  doubt;  For  the  instrument,  instead 
of  making  the  grant  irrevocable,  takes  express  pains  to 
shew  it  to  be  revocable; — if  indeed  the  property  be- 
granted  at  all;  which  it  is  not,  for  the  warrant  is  only  an 
instaiiction  to  lay  a  scheme  before  the  crown,  and  after  that 
has  been  approved,  to  proceed  to  invest  and  distribute. 

Upon  'these  grounds,  I  entertain  no  ^oubt  whatever 
that  this  question,  upon  the  merits,  is  wholly  beyond 
the  jurisdictbn  of  the  Court.  Whether  the  lords  of 
the  treasury  came  to  a  rightful  decision  in  1823,  or  to 
a  more  rightful  decision  in  1826,  —  whether  the  crown 
has  erroneously  or  properly,  correctly  or  incorrectly, 
justly  or  unjustly,  (using  the  word  in  a  vague  sense,  for 
justice  is  a  term  improperly  applied  to  an  act  of  mere 
grace,)  come  to  a  decision  upon  the  advice  tendered  by 
the  Lords  of  the  tneasury,  is  no  question  for  ihis  place. 
It  is  enough  for  this  Court,  and  for  the  Court  below,  that 
the  crown  has  given  the  booty  by  the  instruments  before 
me,  and  that,  notwithstanding  any  thing  that  had  been,  - 
or  had  begun  to  be,  granted  three  years  before,  the 
crown  had  a  right  so  to  give  jt 

It 
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It  is  said  that  there  is  great  confusion  here ;  that  the        1891. 
decision  giving  the  property  to  Lord  Hastings^  as  com-     I'    ^ 
mander-m- chief,   professes  to  proceed  upon  one  pnn-  «. 

dple,  and  that  the  former  decision,  giving  it  to  Sir  S*^    "^ 
TTkomas  Hishp^  under  the  name  of  commander-in-chie^ 
proceeds  upon  another  principle.     But  all  such  con- 
siderations are  met  by  observing,  that  they  are  useless 
and  foreign  to  the  question  in  hand,  unless  they  raise 
some  doubt  upon  the  construction  of  the  instrument. 
Those  who  so  argue  do  not  pretend  to  say  that  this 
instrument  is  not  plain.     It  is  too  plain  and  too  strong 
far  them*    Their  argument  is,  that  the  prize  was  once 
given  to  Sir  Thomas  Hidop,  and  now  to  Lord  Has^ 
tifigSf — once  to  Sir  T.  Hidop  by  one  royal  warranty 
and  now  to  Lord  Hastings  by  another,  which  latter, 
they  contend,  affects  most  inconsistently  to  proceed 
upon  a  recognition  of  the  former.    But  suppose  the  first 
instrument  had  said,  **  the  actual  captors  shall  have  the 
booty,"  and  the  second  instrument  had  said,  **  whereas 
it  is  right  to  adhere  to  the  first  instrument,  and  that  the 
actual  captors  should  have  the  booty,  and  whereas  Sir 
T.  Hidcp  is  the  actual  captor,  nevertheless  we  please  to 
give  it,  not  to  the  actual  captor,  but  to  Lord  Hastings^ 
the  constructive  captor ;" — that  would  be  much  stronger 
than  the  present  case :  nevertheless,  if  it  be  clear  in  the 
operative  part  of  the  grant,  whatever  the  reasons  in  the 
redtal  may  be,  that  the  crown  meant  to  dispose  of  the 
property  by  the  last  grant,  the  crown  had  the  power  so 
todo^  notwithstanding  this  inchoate  proceeding,  be  it 
inconsistent,  be  it  self-contradictory,  or  repugnant  to 
the  other.     I^  therefore,  it  be  clear  that  the  crown  so 
intended,   the  crown  had  the  right;   and  the  crown 
havmg  the  right,  and  having  exercised  it,  the  appellant 
can  have  no  title  to  raise  the  question  here,  whether  the 
crown  acted  well,  or  was  well  and  wisely  advised  in  be- 
llowing the  bounty  upon  others. 
Vol.  II  F 
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Rolls. 
Kao,  15.  SS. 

Where  the 
grantee  of  an 
annuity  is  in- 
duced by  false 
representa- 
dons  or  im- 
proper con- 
cealment of 
has  on  the 
part  of  the 
grantor  or  his 
agent,  to 
become  the 
purchaser  of 
an  annuity, 
although  he 
ma^  have 
rehef  at  law, 
a  court  of 
equity  has 
concurrent 
jurisdiction. 

The  grantor 
and  his  agent 
in  such  trans- 
actions are 
not  bound  to 
disclose  all 
the  circum- 
stances of  the 
grantor's  si* 
tuation;  they 
are,  however, 
bound  to  give 
honest 
answers  to 
questions  put 
to  them. 


ADAMSON  i;.  EVITT. 

T^HE  Plaintiff  was  an  auctioneer,  who  for  the  price  of 
700/.  had  purchased  from  Lea  an  annuity  of  852.  a 
year  for  three  lives,  on  the  personal  security  of  Lea  and 
two  sureties ;  the  Defendants  were  the  solicitors  who  had 
conducted  the  negotiation,  and  completed  the  transac- 
tion. The  annuity  was  paid  during  three  years;  but 
no  more  payments  were  made  on  account  of  it ;  and  the 
grantor  and  his  sureties  were  insolvent,  so  that  it  was 
now  of  no  value.  The  bill  charged  that  the  Defendants 
had  concealed  from  the  Plaintiff  facts  which  it  was  theic 
duty  to  have  disclosed  to  him,  and  had  misrepresented 
to  him  the  circumstances  of  Lea  and  the  sureties;  and  it 
prayed  that  it  might  be  declared  that  they  had  by  these 
means  fraudulently  induced  him  to  become  the  purchaser 
of  the  annuity,  and  that  they  might  be  made  answerable 
for  the  loss  which  he  had  thereby  sustained. 

Ijea  was  a  clerk  in  the  service  of  the  Easl  India 
Company,  at  a  fixed  salary  of  800/.  a  year,  and  he  re- 
ceived an  additional  100/.  a  year  as  clerk  to  one  of  the 
committees.  In  1819,  being  indebted  to  nearly  the 
amount  of  1300/.,  he  applied  to  the  Defendants  to  un- 
dertake the  arrangement  of  his  affairs.  To  provide  a 
fund  for  the  payment  of  his  debts  he  assigned  to  three 
trustees,  of  whom  Evttl  was  one,  400/.  a  year  out  of  his 
salary,  and  the  lease  of  his  house,  and  executed  a  warrant 
of  attorney  to  enter  up  judgment  against  him  for  2000/. 
Shortly  afterwards  it  was  determined  to  raise  a  sum  of 
700/.  by  way  of  annuity,  and  £t;/// proposed  the  security 
to  Adamsorij  for  whom,  though  he  was  not  his  regular 
solicitor,  he  had  in  the  course  of  twenty  years  been  con- 
cerned 
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cerned  in  money  transactions  three  or  four  times.  The 
annuity  was  to  be  at  the  rate  of  twelve  per  cent,  and  the 
security  was  to  be  the  personal  security  of  Lea  and  two 
sureties*  At  one  time  Evitt  had  agreed  to  be  one  of 
the  sureties,  if  two  others  could  not  be  found;  but 
other  sureties  were  found,  one  of  whom  was  a  purser  in 
the  service  of  the  EaU  India  Company,  with  an  income 
of  between  SOO/.  and  400/.  a  year,  and  the  other  was  a 
derk  in  the  war  office,  at  a  yearly  salary  of  SCO/.  The 
Defendants,  with  the  consent  of  the  Plaintiff,  prepared 
the  securities;  he  paid  to  them  the  700/.;  and  they 
placed  it  to  the  credit  of  heds  account,  on  which  there 
was  at  that  time,  and  previous  to  the  receipt  of  this  sum, 
a  balance  of  150/.  in  Led^  favour.  On  the  other  hand, 
they,  as  endorsers  of  a  bill  for  his  accommodation,  were 
under  a  liability  for  him  to  an  amount  of  about  200/. 
In  the  three  following  years  the  account  was  turned 
against  Ijea  ;  and  a  balance  of  several  hundred  pounds 
became  due  from  him  to  the  Defendants. 


1880. 


Mr.  Bickersteth  and  Mr.  BoupeUj  for  the  Plaintiff. 

It  is  clear  that,  at  the  time  of  the  purchase  of  the  an- 
nuity. Lea  was  entirely  insolvent,  and  that  the  Plaintiff 
never  would  have  advanced  his  money  on  the  personal 
security  of  an  individual  in  such  circumstances.  The 
situation  of  Lea  was  well  known  to  Evitt^  and  it  was  his 
duty  to  have  communicated  to  the  Plaintiff  every  thing 
which  it  was  fit  the  Plaintiff  should  know,  with  a  view 
to  bis  guidance  in  the  transaction.  No  professional  man, 
except  Evitt  and  his  partner,  was  concerned  in  the 
matter.  They  must  therefore  have  acted  as  the  solici- 
tors and  agents  of  both  parties :  and,  as  the  solicitors  of 
the  Plaintiff,  they  prepared  the  deeds,  and  entered  up 
the  judgment  The  liability  under  which  they  at  that 
time  were  for  Lea^  gave  them  a  direct  interest  in  in- 
ducing Adam$cn  to  advance  his  money.     If  the  latter 

F  2  had 


6s  CASES  IN  CHANCERY. 

18S0.  had  been  aware  of  that  circumstance,  it  would  probably 
have  deterred  him  from  trusting  Leoj  and  he  would,  at 
least,  not  have  placed  unlimited  confidence  in  the  De- 
fendants as  his  agents,  had  he  been  aware  that  tbey  had 
an  interest  adverse  to  his  own. 

Evitt  must  have  represented  to  Adamson  that  Lea  was 
a  solvent  man,  and  that  his  personal  obligation  was  a 
good  security.  The  offer  to  be  himself  one  of  the 
sureties  for  the  payment  of  the  annuity  is  in  itself  a  re- 
presentation that  Lea  might  safely  be  trusted,  and  shews 
that,  in  the  negotiation,  the  Defendants  must  have  held 
out  Lea  as  a  man  of  solvent  circumstances.  It  is  ad- 
mitted that  they  stated  he  had  a  salary  of  about  1000/L 
a  year:  in  fact,  his  salary  was  only  9002i  a  year,  of 
which  400/.  had  been  assigned,  so  that  his  disposable 
income  could  not  be  more  than  500/.  a  year. 

Thus,  by  the  fraudulent  concealment  of  facts,  which 
onght  to  have  been  communicated  to  the  Plaintifl^  and 
by  fraudulent  misrepresentations  of  the  pecuniary  cir- 
cumstances of  Lea^  the  Defendants  induced  the  Plain* 
tiff  to  become  the  purchaser  of  an  annuity,  which  now 
turns  out  to  be  of  no  value,  and  to  pay  to  them,  as 
consideration  for  it,  a  sum  of  700/.  They  are  bound  in 
a  court  of  equity  to  make  good  the  loss  which  their  fraud 
has  occasioned. 

Mr.  Pemberton  and  Mr.  Wakefield^  contra. 

The  Plaintiff,  who  has  long  been  engaged  in  an 
extensive  business,  trusted  his  own  judgment  in  this 
matter:  he  did  not  require  the  assistance  of  an  attorney, 
to  advise  him  as  to  the  prudence  or  imprudence  of  lend- 
ing money  on  the  proposed  security:  and  the  single 
circumstance  of  his  allowing  the  deeds  to  be  prepared 
by  tioiU  mA  his  partner,  will  not  make  them  his  agents 

in 
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in  negotiating  and  concluding  the  terms  of  the  contract 
He  was  to  get  an  annuity  during  three  lives,  and  the 
life  of  the  survivor,  at  the  rate  of  twelve  per  cent,  and  he 
was  to  have  the  security  of  three  persons :  and,  for  so 
extravagant  a  rate  of  profit,  he  was  willing  to  run  some 
hazard.  Concealment  and  misrepresentation  are  posi- 
tively denied ;  and  there  is  no  evidence  to  contradict  the 
answer.  The  representation  that  Lea  had  a  salary  of 
aboat  1000/.  a  year,  was  suCBciently  accurate;  and  of 
what  importance  is  it,  that  he^  at  that  time,  owed  debts 
to  the  amount  of  about  ISOO/.?  The  Plaintiff  never 
could  have  supposed  that  he  was  dealing  with  a  person 
in  unembarrassed  circumstances :  for  what  man,  except 
under  the  pressure  of  extreme  pecuniary  difficulties, 
would  have  consented  to  grant  an  annuity  of  ^Sh  a  year 
for  so  small  a  sum  as  700/.  ? 


1880. 


But  even  if  the  Defendants  have  been  guilty  of  con- 
cealment or  misrepresentation,  what  right  has  the 
Plaintiff  to  come  into  a  court  of  equity  ?  His  case^ 
according  to  his  own  statement,  is,  that  the  Defendants, 
acting  as  his  solicitors,  have  fraudulently  procured  him 
to  advance  money  on  a  bad  security ;  why  then  does  he 
not  bring  an  action  at  law  against  them  ?  The  alleged 
wrong  of  which  he  complains,  is  a  legal  wrong;  and  a 
judgment  at  law,  if  he  be  right  on  the  merits,  would  give 
him  the  relief  he  asks. 

Mr.  BickersietAf  in  reply. 

The  wrong  of  which  we  complain,  is  a  loss  occasioned 
by  fraud ;  and  that  fraud  was  the  fraud  of  our  agent* 
In  respect^  therefore,  both  of  the  fraud,  and  the  confi- 
dential relation  subsisting  between  those  who  practised 
the  fraud  and  him  who  suflfered  by  it,  a  court  of  equity 
hasjuriadidion. 


F  3 
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18S0.  The  Master  of  the  Rolls. 

The  Plaintiff  was  the  purchaser  of  an  annuity  of  85/. 


for  three  lives,  for  the  sum  of  700/.  The  Defendants 
Nov.  as.  ^^  solicitors,  who,  on  the  part  of  the  grantor  of  the 
annuity,  proposed  the  purchase  to  the  Plaintiff:  and  the 
Defendant  Evitt  had  at  one  time  proposed  to  become  a 
surety  for  the  payment  of  the  annuity,  if  two  other 
sureties  could  not  be  found ;  but  two  other  sureties  were 
found.  The  deeds  were  prepared  by  the  Defendants, 
with  the  consent  of  the  Plaintiff:  and  the  annuity  was 
regularly  paid  for  three  years  by  Exntt^  who  had  a  run-* 
ning  account  with  Lea  the  grantor,  and  charged  him  in 
that  account  with  the  amount  of  those  payments. 

The  bill  charges  that  the  Plaintiff  was  induced  to 
become  the  purchaser  of  the  annuity  by  the  misrepre- 
sentations of  the  Defendants  as  to  the  circumstances  of 
the  grantor  and  his  sureties,  and  by  their  concealment 
of  a  part  of  the  facts  relative  to  the  actual  circumstances 
of  the  grantor  and  his  sureties,  which  were  well  known 
to  them:  and  the  Defendants,  it  is  alleged,  had  an 
interest  in  the  raising  of  the  money;  inasmuch  as  the 
grantor  was  indebted  to  them  at  the  time,  and  they 
were  under  liabilities  on  his  account,  and  the  purchase 
money  was  to  be  applied  to  their  payment  and  indemnity. 

If,  by  the  misrepresentation,  on  the  part  of  the  Defend- 
ants, of  facts  relating  to  the  circumstances  of  the  grantor 
or  his  sureties,  or  by  the  concealment,  on  the  part  of  the 
Defendants,  of  facts  relating  to  those  circumstances, 
which  the  Defendants  were  bound  to  disclose,  the  Plain-* 
tiff  was  induced  to  become  the  purchaser  of  this  annuity, 
and  has  in  consequence  suffered  a  loss,  there  can,  I  think, 
be  no  doubt  that  the  Plaintiff  could  sustain  an  action  at 
law  for  damages  against  the  Defendants,  in  the  nature  of 

an 
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an  action  of  deceit  But  this  Court,  nevertheless,  with 
respect  to  the  fraud,  would  have  a  concurrent  jurisdiction 
with  a  court  of  law.  These  principles  were  fully  dis- 
cussed in  the  case  o(  Evans  v.  Bicknell{a). 

The  only  representation,  admitted  by  the  Defendant 
to  have  been  made  to  the  Plaintiff,  was,  that  the  grantor 
was  an  officer  of  the  East  India  Company,  with  a  salary 
of^about  10002.  a  year:  and,  in  truth,  he  was  such  an 
officer,  with  a  salary  of  about  900/.  All  other  misrepre- 
isentations  (if  this  can  be  deemed  a  misrepresentation) 
are  expressly  denied. 

It  is  proved  that  the  Defendant  Evitt  did  at  first  offer 
to  become  surety  for  this  grantor,  though  he  did  not 
ultimately  enter  into  that  engagement;  and  it  is  argued 
that  this  offer  to  become  a  surety  is  evidence  that  he 
represented  the  grantor  as  a  person  in  competent  cir- 
cumstances. I  canbot  charge  the  Defendants  by  such 
an  inference.  The  request  of  the  Plaintiff  that  the 
Defendant  should  be  a  surety,  rather  affords  evidence 
that  the  Plaintiff  had  not  full  confidence  in  the  solvency 
of  the  grantor.  There  is  no  evidence  or  admission  of 
any  material  representation  on  the  part  of  the  Defend^ 
ants,  with  respect  to  the  sureties. 

It  appears  that  the  grantor,  being  indebted  t6  the 
extent  of  1800/.,  had,  shortly  previous  to  the  grant, 
executed  a  deed,  whereby  he  assigned  400/.  a  year,  part 
of  his  salary,  and  the  lease  of  the  house  in  which  he 
lived,  to  trustees  for  the  benefit  of  his  creditors ;  that  he 
bad  confessed  a  judgment  for  SOOO/.  for  the  same  pur- 
pose ;  and  that  the  Defendants  in  these  transactions  were 
concerned  for  him  as  his  attorneys.     It  is  said,  that  they 

ought 

(c)  tf  Vei.  175. 
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1850.  ought  to  have  disclosed  these  circumstances  to  the 
Pkintiff ;  being  to  be  considered  as  his  attorneys  also» 
because,  with  his  consent,  they  prepared  the  annuity  deed. 
The  mere  preparation  of  the  deed  could  not  place  the 
Defendants  in  a  confidential  relation  towards  the  Plain- 
tiff in  this  transaction. 

The  grantor  of  an  annuity  is  not  bound  to  lay  open 
to  the  intended  grantee  all  the  circumstances  of  his 
situation.  He  is  bound  only  to  give  honest  answers  to 
questions  put  to  him  by  the  intended  grantee.  The 
agents  of  the  grantor  stand  in  his  situation,  and  are  not 
bound  to  do  more. 

There  was  at  the  time  of  this  grant  a  running  account 

between  the  grantor  and  the  Defendants,  upon  which 

the  Defendants  were  then  indebted  to  the  grantor  in  the 

sum  of  1502. ;  but  they  were  under  liabilities  for  him  to 

the  amount  of  200/. :  so  that,  upon  the  whole,  they  might 

be  protected  to  the  amount  of  50/.  by  this  purchase  of 

the  annuity.     The  Defendants  were  clearly  not  bound 

to  disclose  these  circumstances  to  the  Plaintiff.    But  the 

head  of  concealment  in  this  case  is  altogether  out  of  the 

question.     So  far  from  any  concealment  being  admitted, 

the  answer  of  the  Defendant  Eviliy  with  whom  principally 

Adamson  professes  to  have  dealt,  expressly  states,  that 

all  these  circumstances  were  disclosed  to  the  Plaintiff 

before  his  purchase,  and  that  the  Plaintiff  relied  upon 

the  inquiries  which  he  himself  made  with  respect  to  the 

grantor  and  the  sureties. 

The  grant  of  the  annuity  of  %SL  is  for  three  lives ; 
and  the  price  paid  is  a  sum  of  700/.  The  Plaintiff  is  an 
auctioneer,  and  accustomed,  no  doubt,  to  transactions  of 
this  nature.  He  could  not  but  know  that  the  grantor 
was  in  embarrassed  circumstances;  for  no  person  not 

em- 


^ 


CASES  IN  CHANCERY. 


7J 


embarrassed  woold  submit  to  such  terms.     The  very 
terms  of  the  purchase  imported  hazard  iu  the  transacUon. 

The  Plaintiff  has  made  out  no  case^  which  can  in 
reason  throw  the  loss  upon  the  Defiendants :  and  the  Ull 
must  be  dismissed  with  costs. 


1830. 


BROOK  V.  SMITH. 

^I^HIS  was  a  creditor's  suit;  and  a  decree  had  been  ob- 
tained  for  the  sale  of  the  estate  of  the  debtor.  He 
had  devised  his  lands  to  two  persons  as  tenants  in  common 
in  fise:  one  of  them  had  died  intestate,  leaving  an  infant 
faeir.  The  present  petition  was  presented  in  the  cause 
and  under  the  I  JV.  ^.  c  47.  s-  II.*  praying  that  the 

infant 


•  ^  And  be  it  further  enacted, 
thaty  where  any  suit  hath  been 
or  than  be  instituted  in  any 
court  of  equity,  for  the  payment 
of  any  debts  of  any  person  or 
persons  deceased,  to  which  their 
keir  or  heirs,  devisee  or  de- 
visees, may  be  subject  or  liable, 
and  flucfa  court  of  eqoity  shall 
decree  the  estates  liable  to  such 
debts,  or  any  of  them,  to  be  sold 
fer  satisfiiction  of  such  debt  or 
debtSy  and  by  reason  of  the  in- 
hoej  of  any  suck  keir  or  heirs, 
desisee  or  devisees,  an  imme- 
diate conveyance  thereof  can- 
not, as  the  law  at  present  stands, 
ba  eompcUed,  in  every  such  case 


such  court  shall  direct,  and,  if 
necessary,  compel  such  infant  or 
infants  to  convey  such  estates  so 
to  be  sold  (by  all  proper  ateur- 
ances  in  the  law)  to  the  pur- 
chaser  or  purchasers  thereof,  and 
in  such  manner  as  the  said  court 
shall  think  proper  and  direct  $ 
and  every  such  infant  shall  make 
such  conveyance  accordingly ; 
and  every  such  conveyance  shall 
be  as  valid  and  eflectual  to  all 
intents  and  purposes  as  if  such 
person  or  persons,  being  an  in- 
fant or  inftmts,  was  or  were  at 
the  time  of  executing  the  same 
of  the  full  age  of  twenty-otfe 
years." 


Rolls. 
Nov.  £6. 

The  testator 
devised  his 
estate  to  two 
tenants  in 
conunooin 
fee ;  one  died 
after  the  tei- 
tator,  leavlof 
an  infant  hev. 
InacreditoPf 
suit,  after  a 
decree  for 
sale  of  the 
estate,  the 
infimtheir 
was  ordered 
to  join  in  the 
conveyance  to 
the  purchaser, 
under  the 
1  W.A.c.AI. 
«.  11. 
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infant  heir  of  the  devisee  might  be  directed  to  join  in  the 
conveyance  to  the  purchaser. 

A  doubt  was  suggested  by  Mr.  PiggoH,  whether  the 
eleventh  section  of  the  act  applied  to  a  case  like  this, 
where  the  in&nt  was  neither  the  heir  nor  the  devisee  of 
the  debtor,  but  was  the  heir  of  the  devisee. 


The  Master  ^t^'e  Rolls,  considering  the  case  to  be 
within  the  statute,  made  the  orden 


Roiii.    * 

Tbedereoth 
section  of  the 
1  FT.  4.  c.  47. 
extended  to 
a  case  where 
the  decree 
in  thecailae 
was  made 
prior  to  the 
act. 


CHAPMAN  V.  TENNANT. 

^■^HIS  Was  a  creditor's  suit;  and  a  decree  had  beeti 
made  in  it  prior  to  the  1  fV*  4.  c.  4f7^  for  the  sale 
of  an  estate  for  the  payment  of  debts :  but  the  estate  was 
not  actually  sold  until  afler  the  passing  of  that  act. 

The  petition  of  the  Plaintiff  now  prayed,  that  the  heir 
and  devisee^  tvho  were  both  infants,  might  be  directed, 
under  the  eleventh  section  of  that  act,  to  convey  to  the 
purchaser. 

It  was  observed,  that  though  the  words  at  the  begin- 
ning of  the  clause — **  where  any  suit  hath  been  or  shall 
be  instituted"— clearly  include  suits  previously  instituted, 
as  well  iEis  suits  which  should  be  instituted  afterwards; 
yet,  in  the  next  member  of  the  sentence,  terms  of  nar- 
rower import  are  used;  and  the  case  in  which  the  clause 
is  to  ilpply^  is  Stated  to  be,  where — **  such  court  of  equity 
shall  decree '* —  not  — *<  shall  have  decreed  or  shall  de- 
cree''—; the  estates  to  be  sold.     On  this  ground  a  doubt 
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Wis  suggested,  whether  the  act  applied  where  the  decree 
was  pronounced  prior  to  the  passing  of  the  act. 

The  Master  of  the  Rolls  observed,  that,  although 
the  authority  was  plainly  given  in  suits  which  had  been 
commenced  prior  to  the  act,  yet  the  subsequent  language 
seemed  to  point  to  sales  under  decrees  made  subsequent 
to  this  act :  but  considering  the  case  to  be  within  the 
spirit  and  intention  of  the  act,  he  made  the  order  as 
prayed. 


1880. 


Chapman 

TkNNANT. 


SHEWEN  V.  VANDERHORST. 

TTPON  an  account  of  debts  before  the  Master,  in  a 
^  suit  for  the  administration  of  assets,  the  Plaintiff 
had  objected  to  the  demand  of  a  creditor,  upon  the  ground 
that  it  was  barred  by  the  statute  of  limitations,  and  the 
Master  allowed  the  objection,  though  the  executor  did 
not  set  it  up,  and  was  willing  to  waive  it. 

The  creditor  excepted  to  the  Master's  report;  insist- 
ing that  the  executor  of  the  debtor  was  at  liberty,  if  he 
thought  fit,  not  to  set  up  the  statute  of  limitations  as  a 
bar  to  any  debt,  and  that,  as  he  had  not  insisted  upon  it, 
the  Plaintiff  could  not  raise  the  objection. 


Roixi. 

Afteradecroe 
in  a  fuit  for 
the  adminia-  * 
tration  of      . 
assets,  an 
executor  is 
not  at  liberty 
to  do  any  act 
which  arocts 
the  relatiYe 
rights  of 
cmliiors. 


The  Master  rf  the  Rolls  over-ruled  the  exception. 
He  stated  the  ground  of  his  decision  to  be,  that,  after  a 
decree^  the  executor  was  not  at  liberty  to  do  any  ^ct 
which  affected  the  relative  rights  of  creditors. 


His 
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1830.  His  Honor's  decision  was»  on  appeal)  confinned  bf 

the  Lord  Chancellor,  (a) 

(a)  The  aigument  and  judg-  dental  circumstance,  the  ground 

ment  on  the  appeal  have  been  of  the  deciaon  of  the  Matter  of 

already  reported  in  1  Euu,  4*  the  Rolls  is  not  there  stated. 
Myhe,  547.  but,  from  an  acci- 


^"^  DAVIS  w.  BATTINE. 

2VP.7. 

A  mortgffflee,      A    CREDITOR,  who  had  a  mortgage  security  for  his 
the  body  of      '^^  d^hi^  had  sued  the  debtor,  and  taken  him  in  ex- 

hb  debtor  in    ecution.     The  debtor  afterwards  took  the  benefit  of  the 
execution  for    , 

the  mortgage    msolvent  act. 
debt,is,nevep- 
thelessy  en- 
titled to  the         On  an  exception  to  the  Master's  report,  the  question 

2|^!^L^    ^   was  raised,  whether  the  debt  was  not  satisfied  by  the 

secontj.  body  of  the  debtor  having  been  taken  in  execution,  so 

as  to  extinguish  the  lien  of  the  creditor  on  the  land. 

Mr.  Treslaoe  and  Mr.  MarHnj  in  support  of  the  ex« 
ception. 

In  Bumaln/h  case  (a),  it  was  held  that  a  creditor,  who 
had  taken  the  body  of  his  debtor  in  execution,  could 
not  be  a  petitioning  creditor  to  sustain  a  commission  of 
bankrupt;  because  the  body  of  the  debtor  being  in 
execution  was,  in  point  of  law,  a  satisfaction  of  the  debt* 
If  the  debt  be  absolutely  satisfied,  how  can  the  creditor 
clum  farther  satisfiiction  ?  No  instance  can  be  ad- 
duced in  which  a  mortgagee,  having  taken  the  body  of 
the  mortgagor  in  execution  for  the  mortgage  debt,  has 
gone  on  to  foreclose.    The  principle  of  the  Court  is, 

that 
(a)  1  Strange^  653. 
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that  a  mortgagee^  though  he  may  have  recourse  to  all 
his  remedies,  cannot  have  a  double  satisfitction.  If  he 
ibredoses  and  sells  the  estate,  he  will  not  be  permitted 
afterwards  to  sue  on  the  covenant  for  the  deficiency. 
Perry  v.  Barker  (a),  Tooke  v.  Hartley,  (ft) 


1880. 


Mr.  WUbrahamj  conircL 

The  MiiSTER  of  the  Rolls  said,  he  did  not  remember 
to  have  heard  it  ever  suggested  that  a  mortgagee^  by 
proceeding  to  execution  against  the  body  of  the  debtor, 
released  his  interest  in  the  land ;  and  he  over-ruled  the 
exception. 


{a)  15  Ve$.  198. 

{b)  2  Bro.  C.  C.  195.  and 


tee  Greenwood  v.  7\gflor,  1  12.  4* 
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RoLi..  WALSH  V.  WALLINGER. 

Dec,  3.  6. 

Where  there  rpHE  testator,  John  W.  Arnold  fVallinger^  by  his  will, 

mei]t?nder  a  dated  the  19th  of  January  1805,  gave  hb  personal 

power,  and  no  ^^^^  ^  j,jg  ^jf    Matilda,  for  her  own  use  and  benefit, 

gift  over  in 

default  of  and  devised  all  his  real  estates  to  trustees  upon  trust  to 

K"^ni  *®"  ^^®  ^"^  *°^»  ^^^^  deducting  the  expenses  of  the 

only  will  take  sale,  and  paying  the  incumbrances  thereon,  and  all  his 

take  by%-  just  debts,  to  pay  the  residue  **  unto  his  said  wife,  to  and 

pointment.  for  her  own  use  and  benefit,  and  disposal,  trusting  that 

gave  the  re-  she  would  thereout  provide  for  and  maintain  his  family, 

"**"®  ®^^  and  particularly  his  only  son ;  and,  at  her  decease,  give 

to  his  wife,  and  bequeath  the  same  to  her  children  by  him  in  such 

Sle*'^''i^d  manner  as  she  sliould  appoint" 
cBmosal,  trust- 

w(Mild  there-  '^^^  testator  died  on  the  2Sd  of  January  1805,  leaving 

^t  pv^Mride  liis  widow,  a  son,  and  eight  daughters  him  surviving, 
for  bit  fiuniiyi 
and  particu- 
larly his  only  By  ^n  indenture  bearing  date  the  14th  of  February 
son ;  and,  *^  ,  .  ,                 . 
her  decease,  1817,  to  which  John  A.  WaUinger  the  son  was  a  parQr, 

^ii«iSi*the  ^^^  mother,  in  order  to  place  him  advantageously  in 

fame  to  her  partnership,  appointed  to  him  the  sum  of  1000/.,  part 

him  uTshe  ®^  ^^  residuary  fund :  and   it  was   thereby  declared 

should  ap-  and  agreed  between  her  and  him,  "  that  he  the  said 

Held,  that  John  A.  WaUinger  should  not  be  entitled  to  any  further 

the  wife  could  qj,  other  portion  or  share  of  and  in  the  residue  of  the 

appoint  only  .  . 

by  will,  and  monies  arising  from  the  sale  of  the  real  estate  of  John  W. 

IwL^S  ^iwW  WaUinger  deceased,  unless  the  said  Matilda  Wal^ 

death  were  litter  should,  by  any  deed  or  deeds  in  writing,  under  her 

uTshare  in  an  ^^^^  ^^^  ^^^  ^^  ^y  ^^^  1^^  ^^'1  and  testament,  make 

unappointed  any  further  appointment  or  disposition  in  favour  of  him 

nind.  the  ^>d  John  A.  WaUinger  from  or  out  of  the  same." 

This  sum  of  1000/.  was  raised  and  paid  to  the  son. 

QiroUney 
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Caroline^  one  of  the  daughters,  died  in  1828,  without 
having  had  any  part  of  the  fund  appointed  to  her. 

The  widow  by  her  will,  executed  in  May  1828,  re- 
citing that  two  of  the  daughters  were  amply  provided 
for,  and  that  her  son  had  already  received  1000/.,  which 
was  as  much  as  could  be  spared  from  the  daughters, 
directed  that  these  two  daughters  and  the  son  should 
not  have  any  share  in  her  property,  and  appointed  the 
residue  of  the  trust  monies  to  her  other  five  surviving 
daughters  in  equal  shares. 

The  bill  was  filed  by  the  five  appointees  and  their 
husbands,  and  prayed  that  the  will  might  be  declared  a 
valid  execution  of  the  power. 

One  question  in  the  cause  was,  whether  the  widow 
could  appoint  to  some  of  the  children,  totally  excluding 
others. 

Mr.  Pemberton  and  Mr.  Longley^  for  the  Plaintiffii. 

Mr.  Titmey  and  Mr.  Temple^  for  other  parties  in  the 
same  interest 

It  was  the  intention  of  the  testator  to  give  his  wife  a 
very  large  discretionary  power  over  his  property ;  the 
only  limit  to  her  discretion  was,  that  no  part  of  the 
residue  was  to  be  given  to  any  person  who  was  not  a 
child  of  his ;  but  so  long  as  tlie  whole  of  it  was  enjoyed 
by  a  child  or  children,  she  might  give  it  to  any  one  or 
more  of  them,  according  as  she  might  think  fit  She 
was  to  have  an  absolute  power  of  selection.  In  Civil  v. 
Rich  (a),  the  power  was  to  give  ^^  to  children  and  grand- 
children, according  to  their  demerits:''  and  a  gift  of  the 
irhole  to  one  was  sustained.     In  Burrell  v.  Burreli  (d),  a 

testator 

(«}  1  CI.  Ca.  309.  sod  S  Chan.  Rep,  141 .  {b)  Amb.  660. 
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testator  gave  all  his  real  and  personal  estate  to  his  wife, 
^^  to  the  end  she  might  give  his  children  such  fortunes 
as  she  should  think  proper,  or  they  best  deserve : ''  and 
an  appointment,  which  gave  a  son  only  one  guinea,  and 
was  so  &r  clearly  illusory,  unless  the  donee  of  the 
power  was  authorized  to  exclude  him  in  ioio,  was  held 
to  be  good.  Gibson  v.  Kinven  (a),  Spencer  v.  Spencer  {b\ 
Kemp  V.  Kentp*  (c) 

Mr.  Bickersieth  and  Mr.  Cookcy  contra. 

The  property  is  to  go  to  the  children  in  such  man- 
ner, that  is  to  say,  in  such  manner  and  proportions  as  the 
widow  should  appoint.  All  are  to  participate  sub- 
stantially :  and  her  authority  is  merely  to  vary  the  re- 
spective shares.  Kemp  v.  Kemp^  Vanderzee  v.  Aclom  {dU 
Maum  V.  Limbery  (e). 


The  Master  of  the  Rolls. 

The  question  is,  whether  the  words  **  in  such  manner 
as  she  shall  appoint,''  import  that  the  widow  was  to  have 
the  power  to  exclude  any  of  the  children,  or  merely  that 
she  was  to  give  the  property  to  them  in  such  shares  as 
she  might  think  fit^  and  as  might  best  suit  their  re- 
spective circumstances.  If  the  direction  had  been,  that 
at  her  death  the  pn^rty  should  go  to  the  children  as 
she  should  appoint,  all  the  children,  according  to  de- 
cided cases,  must  have  taken.  There  is  no  sensible  or 
substantial  distinction  between  such  a  direction  and  the 
expressions  which  are  used  here.  Therefore,  all  the 
children  are  entitled,  who  were  capable  of  taking  under 
an  appointment  by  the  mother. 


(a)  1  Fern.  66. 
(6)  5  Fes.  362. 
(c)  5F##.861 


Another 

(d)  4  Fei.77l. 

(O  Cited  in  SugdenoH  Powers, 
401. 4th  edit. 
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Another  question  was,  whether  the  persqnal  repre- 
sentatives of  Caroline^  who  died  in  the  lifetime  of  the 
widow,  were  entitled  to  share  in  a  part  of  the  property 
which  was  unappointed  by  the  will  of  the  mother. 

On  the  one  side  it  was  argaed,  that  the  mother  could 
make  only  a  testamentary  appointment :  her  power  was 
to  give  and  bequeath,  and  the  instrument  was  not  to 
take  effect  till  after  her  death.  In  Doe  v.  Thorley  (a), 
the  word  **  leave''  occurring  in  a  power,  was  held  to  im- 
port that  the  appointment  should  be  made  by  will.  In 
Kennedy  v.  Kingston  (6),  where  a  sum  of  money  was  given 
to  a  woman  for  life,  '^  and,  at  her  death,  to  divide  i  in 
portions  as  she  should  choose  to  her  children,"  a  question 
was  raised,  whether  an  unappointed  portion  of  the  fund 
belonged  exclusively  to  children  living  at  her  death :  and 
Sir  Thomas  Phtmer  said  ^*  as  the  power  is  to  be  executed 
at  her  decease,  it  must  be  for  tlie  benefit  of  those  capable 
of  taking.  It  is,  therefore,  necessarily  confined  to  chil- 
dren in  existence  at  the  time  of  her  death."  The  prin- 
ciple of  that  case  has  since  been  approved  and  followed 
in  Needham  v.  Smith,  {c) 

On  the  other  hand,  it  was  contended,  that  under  the 
words  of  the  testator's  will,  an  interest  vested  in  each 
child,  liable  only  to  be  devested  by  a  valid  appointment, 
and  therefore  that  the  deceased  child  took  an  interest 
which  was  never  devested :  Vanderzee  v.  Adorn  ((f), 
Boyle  V.  Bishop  of  Peterborough  {^),  Boper  on  Lega- 
cies* {g)  Besides,  that  deceased  child  might  have  had  a 
valid  appointment  made  to  her.  The  authority  of  ilfa- 
lim  V.  Keighley  (A),  (afterwards  reconsidered  under  the 


name 


(a)  \oE{ui^AZ%. 

\h)  9  Jac.lt  ^aMr.451. 

\c)  4i2tifr.51S. 

Vol-  II. 


{e)  1  r«.  jun.  299. 

(g)  Vol.  I.  p.  557. 

(A)  3  Ves.  jun.  933.  S99. 


18S0. 


Walsh 
Walunger. 


Dec.  6. 
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name  of  Malim  v.  Barker  (a) ),  was  directly  opposed  to 
the  decision  in  Kennedy  v.  Kingston,  and  was  not  re- 
ferred to  in  the  argument  of  the  latter  case.  Though 
the  gift  was  not  to  come  into  possession  till  the  death  of 
the  mother,  she  might  have  made  an  irrevocable  ap- 
pointment by  deed  in  her  lifetime.  The  words  did  not 
restrict  the  widow  to  an  appointment  by  will;  Grace 
V.  Wikon.  {b) 


The  Master  qf  the  Rolls. 

Unless  the  interest  be  expressly  given  over  in  case  of 
no  appointment,  those  children  only  will  take  who  could 
take  by  appointment. 

The  power  here  was  plainly  testamentary,  and  could 
be  executed  only  in  favour  of  children  who  could  take 
by  will;  and  the  part  unappointed  must  be  divided 
between  the  children  who  were  living  at  the  mother's 
death. 


^'  Declare  that  the  appointment  of  the  trust  fund  in  the 
pleadings  mentioned,  made  by  the  will  o(  Matilda  Wal- 
linger  is  void,  and  that  the  said  trust  funds  are  divisible 
between  the  Plaintiffs  Matilda,  Charlotte,  Maty  Anne, 
Harriet,  and  Louisa,  and  the  Defendants  Anna  Maria 
and  Elizabeth  Francesca,  the  only  children  of  the  test- 
ator in  the  pleadings  named,  who  were  living  at  the 
death  of  Matilda  Wallinger,  except  the  Defendant 
«7.  A.  JVallinger,  in  equal  seventh  parts,"  &c. 

Reg.  Lib,  1830-  B.  51 5. 


(a)  3  Ves,  150. 


{b)  Sttgd,  on  Powers,  219.  4th  ed. 
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1830. 


BROWNE  V.  BLOUNT.  Rou... 

^I^HE    Plaintifl^    being  a  judgment   creditor   of  Sir  Where  the 

"^    Charles  Blount,  sued  out  a  writ  of  elesfl  upon  his  person,  whose 

,  interests  are 

judgment,  and  filed  his  bill  for  the  purpose  of  equitable  sought  to  be 

execution  airainst  certain  real  estates  which  were  vested  ^^^cted  by  the 
^=>  ^  ^  decree,  is  out 

in  trustees,  upon  certain  trusts,  under  which  Sir  C.  Blount  of  the  juris- 
was  now  entitled  to  the  rents  and  profits  during  his  life.  Court^thesuit 
The  Defendants  were  the  trustees  in  whom  the  estates  cannot  pro- 
were  vested ;  a  son  of  Sir  Charles  Blount,  who  had  also  absence. 
an  equitable  interest  under  the  trusts ;  and  certain  per- 
sons who,  under  a  decree  of  the  Vice-Chancellor,  had 
obtained  a  charge  upon  the  trust  estate  in  respect  of 
anoUier  judgment  debt. 

Sir  Charles  Blount  was  now  abroad,  and  had  been 
abroad  many  years  prior  to  the  institution  of  the  suit. 

Mr.  Bickersteth  and  Mr.  Hull  submitted,  on  the  part 
of  the  Plaintiff,  that  as  the  legal  estate  was  vested  in 
the  Defendants  the  trustees,  the  debtor  himself  was 
merely  a  formal  and  passive  party,  and  the  Plaintiff  was 
therefore  relieved  from  the  necessity  of  having  him 
before  the  Court  In  Cockbum  v.  Thompson  (a).  Lord 
EUUm  observed,  that  the  rule,  requiring  all  persons 
materially  interested  to  be  before  the  Court,  had  been 
dispensed  with  in  a  great  variety  of  cases  as  to  persons 
out  of  its  jurisdiction ;  and  that  there  were  many  in- 
stances of  justice  administered  here  in  the  absence  of 
those,  without  whose  presence,  as  parties,  if  they  were 
within  the  jurisdiction,  it  would  not  be  administered. 
In  Smith  v.  Hibernian   Mine   Company  {b),   it  is   laid 

down, 

{a)  16  Ves,  52 1.  see  p.  926.  {h)  1  Scho,  4*  Lef.  25S, 
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18S0.       down,  that  where  persons  interested  are  out  of  the  juris- 
Browne       ^*^^>^">  although  the  Court  cannot  compel  them  to  do 
any  act,  it  can  proceed  against  the  other  parties,  and 
if  the  disposition  of  the  property  is  in  the  power  of  such 
parties,  the  Court  may  act  upon  it. 

Mr.  Pemberton  and  Mr,  BetheU^  for  the  trustees,  con- 
tended, that  the  principle  upon  which  it  was  impossible 
for  a  mortgagee  to  call  for  an  account  in  the  absence  of 
the  mortgagor  or  his  heirs,  according  to  the  cases  of 
FeU  V  Brawn  {a)  and  Bradshaw  v,  Oidram  (6),  must 
equaLy  apply  to  prevent  the  Plaintiff  from  proceeding  with 
the  present  suit ;  since  the  only  substantial  relief  sought 
by  his  bill  was  directed  against  an  individual  who  had 
not  come  within  the  jurisdiction. 

Sir  C.  Wetherell^  Mr.  Combe  and  Mr.  Bridger^  for 
other  parties. 


Dec,  8.  The  cause  having  stood  over  for  a  few  days,  that  the 

cases  upon  the  point  might  be  farther  examined,  the 
following  additional  authorities  were  cited  and  com- 
mented upon :  Wall^y  v.  Wallet/  (c),  Heath  v.  Percival{d\ 
Cowslad  v,  Cely  (e\  Sogers  v.  Linton  (g),  Daruent  v. 
Walton  (A),  Attorney-General  v.  Balliol  College  (J),  Wil- 
liams v.  Whinyates  {k\  Thompson  v.  Topham  (/),  Bedes- 
dale  on  Pleading  {m).  The  Plaintiff's  counsel  also  re- 
ferred to  the  cases  of  Curling  v.  Marquis  Townshend  ( n), 
and  Tanfield  v.  LiHne  (o)  as  shewing,  that  even  if  the 

Court 

(a)  2  Bro,  C,  C.  276.  (i)  9  Mod.  407. 

(b)  13  Ves.  234.      Farmer   v.  [k)  2  Bro.  C,  C.S99. 
Curtis,  2  Sim.  466.  (/)  1  Y.  ^  Jerv.  556. 

(c)  I  Vem,4S4.  (m)  Page  172.  4th  edit. 
{d)  1  P.  Wms.6BQ.  {n)  19  Ves.  628. 

(e)  Prec.  Ch.  83.  (o)  2  Rtiss.  149.      Coward  T- 

ig)  Bunb.  200.  Chadwick,  ibid.  150.  n. 

(A)  2Aik5\0. 
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Coart  could  not  grant  all  the  relief  prayed,  it  would 
at  least  go  the  length  of  appointing  a  receiver. 

JTie  Master  of  the  Rolls  stopped  the  cause,  stating 
that  Sir  Charles  Blount  being  the  person  whose  interests 
were  sought  to  be  affected  by  the  decree,  the  suit  could 
not  proceed  in  his  absence,  {a) 
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(a)  So  Roveratf  v.  Grayson^ 
5  Swan,  145  fi>  StraUoti  ▼•  David- 
ion^  I  Buss,  f  Myl,  4S4.  Lord 
BldoM  appearft  to  haTc  sanc- 
tioDcd  some  relaxation  of  the 


strict  rule  in  cases  of  inter- 
pleader; see  Stevenson  ▼.  An- 
dertan,  2  Fes.  ^  B.  407.  Mar^ 
iinhu  V.  Helmulk,  ibid.  412.  Sd 
edit 
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18S0. 


Rolls. 
Dec,  10. 

Where,  cm 
roarriage,  a^ 
settlemeDt  is 
made  of  the 
wife's  pro- 
perty to  her- 
self for  life,  to 
her  separate 
use,  with  re- 
mainder as 
she  should 
appoint,  by 
any  writing 
signed  by  her, 
and  attested 
by  two  wit- 
nesses, and  for 
default  of 
appointnoent 
to  the  children 
of  the  mar- 
riage, and  the 
trustees  part 
with  the  trust 
fund  upon 
the  joint  ap- 
plication of 
the  husband 
and  wife,  by 
letter  not 
attested  by 
any  witness, 
the  trustees, 
afler  the  death 
of  the  wife, 
must  make 
good  the  trust 
fund  for  the 
children. 


HOPKINS  V.  MYALL. 

TTPON  the  marriage  of  Mr.  and  Mrs.  MyaUj  certain 
property  of  the  wife  was  assigned  to  trustees,  upon 
trust  for  the  wife  during  her  life,  for  her  separate  use^ 
with  remainder  as  the  wife  should  appoint  by  any  writing 
under  her  hand  attested  by  two  witnesses ;  and  for  de- 
feult  of  appointment,  then,  after  the  death  of  the  wife» 
to  the  children  of  the  marriage  in  manner  therein 
mentioned. 

The  trustees,  upon  an  application  of  the  husband  and 
wife,  made  by  letter  signed  by  both  of  them,  but  not 
attested,  parted  with  the  trust  fund  to  the  husband. 
The  wife  died  without  having  made  any  other  appoint- 
ment of  the  fund. 

The  present  bill  was  filed  by  the  children  after  the 
death  of  the  mother,  to  charge  the  trustees  for  a  breach 
of  trust,  and  to  compel  them  to  replace  the  fund. 

Mr.  Bickersteth  and  Mr.  Jacobs  for  the  Flaintifis. 

Mr.  Rolfe  and  Mr.  Pattisson  cojitrd^  submitted  that 
this  was  analogous  to  the  case  of  an  informal  appoint- 
ment, which,  though  not  executed  strictly  according  to 
the  power,  would  nevertheless  be  referred  to  it,  and  be 
upheld  as  an  effectual  execution  in  equity,  provided  the 
intention  to  dispose  of  the  fund  was  clearly  manifested ; 
Blake  v.  Mamell  (a),  RotUUdge  v.  DorriL  (i).  The  gene- 
ral rule  was,  that  if  a  trustee,  who  holds  a  fund  in  his 

hands, 


[a)  2  Sa.  4r  Be.  35. 


(6)  2  FM.jun.357. 
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hands,  pays  it  over  to  a  third  party  by  the  direction  of 
the  cestui  que  trusty  such  payment  cannot  be  afterwards 
recovered  back  from  the  trustee,  and  no  authority  could 
be  found  which  raises  any  exception  in  favour  of  a  feme- 
covert ;  PoOard  v.  GreenvU  (a\  Wright  v.  Englefield  {b\ 
Moodie  v.  BM.  (c) 


»7 


1880. 


The  Master  cf  the  Rolls. 

The  ceremonies  required  by  the  settlement  were  in- 
troduced for  the  express  purpose  of  protecting  the  wife 
against  the  influence  of  the  husband,  and  are  matters  of 
substance^  and  not  of  form ;  and  without  an  adherence 
to  those  ceremonies  the  interests  of  the  children  could 
not  be  defeated,  {d) 


(«}  1  Ch.  Co.  10. 
(6)  Amb.  468. 
(c)  I  Mad.  516. 


(d)  Cocker  v.  QuayU^  1  RutM. 
i  My,  555. 
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Dec.  8. 10,  KENDALL  v.  BECKE^IT. 

11.  S3. 

In  a  suit  by  a  ^I^HIS  was  a  suit,  instituted  by  the  purchaser  of  a 
comodspe^  reversionary  interest  in  a  sum  of  stock,  against  the 

cific  perform-  executors  of  the  vendor,  and  against  several  other  par- 
tract  for  the  "  ^^^^  interested  in  the  fund,  for  the  purpose  of  enforcing 
rale  of  a  re-  ^  specific  performance  of  the  contract  In  the  event  of 
interest  in  '      the  Court  refusing  that  relief,  the  bill  prayed,   in  the 

stock,  or  in  alternative,  that  the  Plaintiff  mifirht  be  deiclared  to  be  a 
thealtema'  '  ® 

tive,  to  haTc  creditor  of  the  Defendants,  the  executors,  to  the  amount 
rcoaidfthe       <>f  25/.,  the  sum  which  he  had  paid  by  way  of  deposit  on 

Court  having    his  purchase. 

decided 

against  the 

PlaintifTs  The  Vice-Chancellor  having  dismissed  the  bill  with 

principal  relief  costs,  the  Plaintiff  appealed  to  the  Lord  Chancellor- 
sought,  re- 
fused the 
alternative  Mr.  Knight  and  Mr.  M^Dougall  for  the  Appellant, 

pravCT  and       contended,  that,  upon  the  result  of  the  evidence  in  the 

dismissed  the    cause,  the  price  obtained  was  ample,   and  the  whole 

bill  with  costs.  ^  *•  *     j    i  j     u  •  •  t-u        i 

transaction  stood  clear  and  above  suspicion.     I  he  sale 

had  taken   place  under  circumstances  which  made   it 

equivalent  to  a  sale  by  auction,  so  that  the  purchaser 

was  relieved  from  the  burthen  of  proving  the  adequacy 

of  the  consideration  ;  Shelly  v.  Nash  (a).     That  the  great 

rise  in  the  value  of  the  property  sold,  consequent  upon 

the  death  of  the  tenant  for  life  of  the  stock  shortly  after 

the  transaction  took  place,  did  not  affect  the  validity  of  the 

sale,  was  clear,  upon  the  principles  laid  down  in  Jackson 

V.  Lever  {b)y  and  Kentiey  v.  Wexham{c) ;  and  the  decisions 

in  Doloret  v.  Rothschild  (rf),  and  Adderley  v.  Dixon  (e\ 

satis- 

(a)  5  Madd.  252.  (d)  1  Sim,  Sf  S.  5  »0. 

(A)  3  Bro,  C.  C.  605.  {e)  1  Sim.  ^  S.  607. 

(c)  6  Madd,  355. 
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satis&ctorily  shewed  that  equity  would  decree  the  specific  1880. 

performance  of  a  contract  of  which  the  subject  matter  j^  ^ 

was  a  chose  in  action.  v. 


Beckett. 


I^  however^  on  examining  the  evidence,  the  Court 
should  be  of  opinion  against  the  Plaintiff's  right  to  a 
specific  execution  of  his  contract,  he  would  then  be 
clearly  entitled  to  a  decree  for  repayment  of  his  deposit. 
This  alternative  relief  was  expressly  asked  by  the  prayer^ 
which  was  purposely  so  framed  in  order  to  avoid  a  cir- 
cuity of  actions,  and  to  enable  complete  justice  to  be 
done  between  the  parties,  an  object  which  courts  of 
equity  were  always  anxious  to  attain.  To  that  extent, 
at  least,  the  Vice-Chancellor's  decision  must  be  reversed. 
Denton  v.  Stewart  (a),  and  Greenaway  v.  Adams  (6),  were 
authorities  for  such  a  decree.  « 

The  SolidtoT'General^  Sir  JS.  Sugdett,  Mr.  Agar^ 
Mr.  SkirrffOD,  Mr.  Rosef  Mr.  Hayier^  Mr.  Kindersley^ 
Mr.  Bethellj  and  Mr.  Milfordj  appeared  for  different 
Defendants. 

They  cited  and  relied  upon  Peacock  v.  Evans  (c),  and 
Gowland  v.  De  Faria  {d),  where  Sir  W.  Grant  con-* 
ndered  it  to  be  perfectly  settled,  that  the  purchaser  of  a 
reversionary  interest,  seeking  to  enforce  his  bargain, 
was  bound  to  shew  that  a  full  and  adequate  consider- 
ation had  been  paid.  In  the  present  instance,  the 
Plaintiff  had  utterly  failed  in  making  out  that  point,  and 
it  was  unnecessary  to  enter  into  the  other  questions  that 
bad  been  raised*  SheUy  v.  Nash  was  over-ruled  by  Fax^ 
V.  Wright,  {e) 


The 


(a)  Reported  in  the  note  to         (c)  16  Ve$,Sl2. 
Toddv.  Gee,  17  Ves.276,  (rf)  17  Vcs.  20. 

m  12  FW.  395.  (e)  6  Madd.  1 1 1. 
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1830.  The  Lord  Chancellor  held  it  to  be  clear,  as  laid 

*      '  down  by  Sir  W.  Grant  in  the  cases  referred  to,  that 

«.  where  the  purchaser  of  a  reversionary  interest  sought 


Beckett. 


the  assistance  of  the  Court,  the  burthen  was  imposed  on 
him  of  shewing  that  this  transaction  had  been  in  all 
respects  fair,  and  that  a  full  and  adequate  consideration 
had  been  given.     So  far  from  the  Plaintiff  having  com- 
plied with  that  exigency  in  the  present  instance,  there 
was  a  preponderating  weight  of  evidence  tending  to 
prove  that  the  price  had  been  inadequate.     Without 
going  into  the  particular  details  of  that  evidence,  or 
computing  the  exact  quantum  of  inadequacy,  it  was 
enopgh  to  say  generally  that  the  Plaintiff  had  altogether 
failed  in  making  out  a  case  for  the  interposition  of  the 
Court     The  main  object  of  the  suit  having  thus  signally 
failed,  there  only  remained  to  be  disposed  of  the  question 
raised  by  the  alternative  part  of  the  prayer,  asking  re* 
payment  of  the  deposit  as  a  debt.    In  a  case,  however, 
where  the  sum  was  so  very  small,  and  where  it  was 
admitted  moreover  that  no  demand  had  been  ever  made, 
the  Court  would  be  extremely  slow  in  acceding  to  such 
a  claimj  especially  in  favour  of  a  party  whose  conduct 
was  tainted  with  unconscientious  dealing.    Even  under 
circumstances  entitled  to  favour,  the  jurisdiction  was  at 
best  extremely  doubtful.     The  language  of  Lord  Eldon 
in  Todd  v.  Gee  (a\  speaking  of  Denton  v.  Stewart  (which 
bad  been  cited  in  the  case  under  appeal),  distinctly 
shewed  the  opinion  of  his  Lordship,  that,  excq)t  in  a 
very  special  case  indeed,  the  species  of  relief  prayed  in 
the  alternative  by  this  bill  ought  never  to  be  granted^ 
and  no  such  case  was  now  presented  to  the  Court. 


Dee.  2s.  His  Lordship  on  a  subsequent  day  observed,  that  it 

bad  always  been  held  to  be  a  sound  rule  of  practice, 

and 

(a)  17  K«.27*, 
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and  it  was  one  from  which  he  was  not  disposed  to  de- 
part, that  a  Plaintiff  should  not  be  permitted  to  in- 
troduce into  a  corner  of  a  bill  some  secondary  and 
trivial  claim,  on  which,  if  it  stood  alone,  he  might  be 
entitled  to  suceeed,  in  order  as  it  were  to  catch  a  decree 
on  a  minor  point,  in  the  event  of  his  failing  in  the  main 
object  of  the  suit  The  prayer  for  the  restitution  of  the 
deposit  money  he  considered  to  come  within  this  de- 
scription* The  decree,  therefore,  must  be  affirmed 
generally,  and  the  bill  be  dismissed  with  costs. 


1830. 


Kendall 

V, 
BSCKETT. 


HANDFIELD  v.  WILDES- 


Dec,  13. 


'^A'R.  DIXON  moved  that  the  seijeant  at  arms  should 
"^  ***  be  directed  to  bring  up  a  Defendant  to  answer 
his  contempt. 

The  par^  against  whom  the  application  was  made 
was  one  of  several  Defendants ;  after  entering  an  appear- 
ance he  bad  gone  abroad  out  of  the  jurisdiction,  and  the 
Plaintiff  now  wished  to  proceed  to  take  the  bill  pro  eon^ 
fisto  as  against  him»  under  the  provisions  of  the  1  W.  4. 
c  36.  *     The  motion  was  supported  by  the  affidavit  of 

the 


*  The  fint  rule  of  the  fifteenth 
lection  of  the  act,  upon  which 
the  question  arose,  is  as  fol- 
lows:— **  That  when  a  writ  of 
attachment  shall  have  duly  is- 
loed  i^ost  any  defendant  for 
contempt  in  not  answering  the 
bifl,  and  such  defendant  shall  not 
bife  been  taken  under  such 
writ,  and  the  sheriflT  of  the 
county   into    which    such  writ 


shall  have  issued,  shall  make  a 
return  of  iiofi  est  invenha  to  the 
same,  the  Court  shall,  upon  mo- 
tion by  or  on  behalf  of  the 
Plaintiff  (notice  of  which  shall 
not  be  required),  order  that  the 
Serjeant  at  arms  attending  the 
Court  do  apprehend  such  de- 
fendant, and  bring  him  to  the 
bar  of  the  Court  to  answer  his 
contempt;  and  the  same  pro- 
ceedings 


To  ground  an 
order  for  the 
Serjeant  at 
arms  under 
the  1  W.  4. 
c,56,  s.  15. 
rule  1.  the 
affidavit  must 
state  the  par- 
ty's belief  that 
at  the  time  of 
suing  forth 
the  attach- 
ment the  De- 
fendant was 
in  the  county 
into  which  the 
writ  was 
issued,  and 
not  merely 
that  his  last 
known  place 
of  residence 
was  in  that 
county. 
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Uandfield 
Wildes. 


the  managing  clerk  of  the  Plaintiff's  town  agent,  by 
whom  the  writ  was  sued  out  The  afikiavit  stated  that 
the  writ  of  attachment  was  regulariy  issued,  on  the 
Defendant  being  in  contempt  for  not  putting  in  his 
answer ;  that  a  return  of  non  est  irwentus  was  thereupon 
made  by  the  sheriff;  that  all  due  diligence  had  been 
used  to  ascertain  the  Defendant's  place  of  residence  at 
the  time  when  the  writ  was  issued,  and  to  apprehend 
him  by  virtue  thereof;  and  that  at  that  time  the  De- 
fendant's last  and  only  known  place  of  abode  was  in  the 
county  of  Middlesex^  the  county  into  which  die  writ 
was  issued. 


77ie  Lord  Chancellor  was  inclined  to  think  that  an 
affidavit  made  by  the  town  agent's  managing  clerk,  he 
being  the  person  to  whom  the  duty  of  making  such 
inquiries  was  generally  committed,  might  perhaps  be  a 
sufficient  compliance  with  the  exigency  of  the  statute;  but 
it  was  not  necessary  to  decide  that  point,  as  he  considered 
the  affidavit  to  be  clearly  defective,  in  not  swearing  to  the 
party's  belief  that  the  Defendant  was  in  the  county  at 
the  time  of  the  issuing  of  the  writ ;  an  omission  whichr 
was  by  no  means  supplied  by  the  statement,  that  at  that 
time  the  Defendant's  last  and  only  known  place  of 
abode  was  in  the  particular  county  into  which  the  writ 
was  issued.     He  therefore  refused  the  motion. 


ceedings  may  thereupon  be  had 
as  if  such  order  had  been  made 
in  the  manner  heretofore  in 
use;  provided  that  before  such 
order  shall  in  any  such  case  be 
made,  the  plaintiff  applying  for 
the  same  shall  be  required  to 
satisfy  the  Court  by  the  affidavit 
of  the  solicitor  of  die  plaintiff^  or 
of  his  town  agent,  if  the  writ  of 
attachment  was  issued  by  such 
town  agent;  that  due  diligence 


was  used  to  ascertain  the  place 
where  such  defendant  was  at  the 
time  of  issuing  such  writ,  and  in 
endeavouring  to  apprehend  such 
defendant  under  the  same  j  and 
that  the  person  suing  forth  such 
writ  verily  believed  at  the  time 
of  suing  forth  the  same,  that 
such  defendant  was  in  the  county 
into  which  such  writ  was  is- 
sued." 
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18S8. 


WRIGHT  ».  GREEN.*  ,    ^®'^- 

Jan  25,26,28. 

^IR  £.  Sugdetij  and  Mr. Spurrier  moved,  that  theDe-  To  ground 
fendant  Greerij  who  had  been  taken  into  custody  by  ^^  serjeant 
the  sergeant  at  arms  under  the  provisions  of  the  1  fV.  4.  ^^  arms  under 
c.  36.  5. 15.,  might  be  discharged,  on  the  ground  that  c.se.sAs'. 
his  commitment  was  irregular.     The  affidavit  on  which  ^ffida  *t*^^eed 
the  order  for  the  sergeant  at  arms  proceeded,  was  sworn  not  state  the 
by  the  Plaintiff's  town  agent,  he  having  been  the  person  i^^^^l^{ 
by  whom  the  writ  of  attachment  was  sued  out     It  stated,  ligence  has 
that  due  diligence  had  been  used  to  ascertain  the  place  ascertaining 

where  the  Defendant  was  at  the  time  of  issuinii^  the  writ,  the  Defend- 

ant  8  r©» 
and  in  endeavouring  to  apprehend  him  under  it :  it  also  sidence,  and 

stated  the  agent's  belief,  that  at  the  time  the  writ  was  |°  endeavour. 
-.  '"g  to  appre- 

sued  out,  the  Defendant  was  in  the  county  into  which  hend  him ; 

the  same  was  issued ;  and  it  set  forth  verbatim  the  copy  ^^^ tothose 
of  a  letter  which  the  Defendant  had  received  from  the  ^acts,  and  in 
officer  employed  in  executing  the  writ,  and  in  which  the  o^,er  satisfy 

particulars  of  two  unsuccessful  attempts  to   arrest  the  the  Court  of 
1^  their  truth. 

Defendant  were  detailed  in  a  rather  confused  and  obscure 

way.  The  affidavit,  moreover,  swore  to  the  agent's 
belief  that  the  contents  of  the  letter  were  true,  but  it  did 
not  state,  in  terms,  that  he  believed  that  due  diligence 
had  been  used  in  endeavouring  to  apprehend  the  Defend- 
ant. The  sheriff  having  made  a  return  of  non  est  inven^ 
tus  to  the  writ,  the  Vice-Chancellor,  upon  reading  the 
affidavit  above  stated,  considered  it  to  be  sufficient,  and 
directed  the  sergeant  at  arms  to  go. 

In  support  of  the  motion,  it  was  insisted  that  such  an 
affidavit  ought  not  to  have  satisfied  the  Court     It  was 

not 

*  Thit  case  is  inserted  here  in      with  the  question  discussed  in 
consequence  of  its  connection      HandfiM  r.  Wildes. 


94  CASES  IN  CHANCERY. 

1833.  not  enough  to  swear  that  due  diligence  had  been  used, 
unless  circumstances  were  detailed  with  respect  to  the 
execution  of  the  attachment,  proving  that  something 
more  had  been  done  than  a  mere  formal  compliance  with 
the  exigency  of  the  statute.  The  agent  should,  at  least, 
pledge  his  oath  to  his  own  belief,  that  all  due  diligence 
had  been  used.  The  statements  in  the  letter,  which  was 
written  by  an  illiterate  person,  could  not  be  evidence, 
and  were  any  thing  but  clear  and  satisfactory.  They 
were  the  statements  of  a  man,  interested  in  giving  a 
favourable  account  of  his  own  activity,  in  order  to 
enhance  his  merits. 

Mr.  iZo^,  and  Mr.  Stuart  submitted  that  the  agent 
had  done  every  thing  prescribed  by  the  rule,  and  every 
thing  which  it  was  possible  for  him  to  do  without  going 
in  person  to  the  country,  and  accompanying  the  bailiff 
in  his  attempts  to  serve  the  attachment :  and  if  that  were 
to  be  required  of  the  solicitor,  the  statute  would  soon  be 
a  dead  letter.  The  agent  could  know  nothing  personally 
of  the  sheriff's  officers,  over  whom  he  had  no  kind  of 
control :  and  all,  therefore,  which  the  act  required  was, 
that  he  should  take  care  that  the  writ  was  properly  sued 
out  and  sent  down  in  due  course  to  the  sheriff,  and  that 
he  should  satisfy  the  Court  of  that  fact  by  his  oath. 


Jan.  2s.  The  Lord  Chancellor  [after  stating  the  circum- 

stances of  the  case,  and  reading  the  words  of  the  enact- 
ment]. In  order  to  warrant  the  order,  the  Court  must 
be  satisfied  of  these  two  facts ;  first,  that  due  diligence 
has  been  used  to  ascertain  the  residence  of  the  party; 
and,  secondly,  that  due  diligence  has  been  used  in  endea- 
vouring to  apprehend  him :  and  of  this  it  can  be  satisfied 
in  one  way  only,  viz.  by  the  affidavit  of  the  Plaintiff's 
solicitor,  who  sued  out  the  writ;  or  if  it  were  sued  out 

by 


4 
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by  the  town  agent,  then  by  the  affidavit  of  that  agent, 
swearing  to  the  facts.  But  it  is  necessary  for  the  affi- 
davit to  satisfy  the  Court;  and  whatever  else  it  may 
ccmtain,  beyond  the  swearing  to  these  naked  &cts,  can 
only  be  brought  forward  with  a  view  to  affording  the 
requifed  satisfaction.  It  was  contended  that  something 
more  than  this  should  be  done,  namely,  that  the  party 
making  the  affidavit,  should  swear  to  his  belief  that  due 
diligence  had  been  used  to  ascertain  the  Defendant's 
residence.  But  that  is  no  part  of  the  exigency  of  the 
rule ;  on  the  contrary^  where  the  party's  belief  is  required 
to  be  sworn  to,  as  in  the  subsequent  clause,  with  respect 
to  the  Defendant  being  in  the  county  into  which  the 
writ  was  issued  at  the  time  when  it  was  sued  forth,  that 
is  so  stated  in  express  terms ;  and  the  difference  in  the 
language  of  the  two  clauses  leaves  no  room  for  conjec- 
turing what  the  intention  of  the  legislature  might  have 
been. 


1883. 


The  question  then  comes  to  be  here,  as  it  must  be 
in  every  other  case,  whether  the  solicitor  who  has  made 
affidavit  to  circumstances,  though  not  within  his  own 
knowledge,  and  who  has  ako  complied  with  the  exigency 
of  the  rule,  in  swearing  to  his  belief  that  the  Defendant 
was  in  the  county  when  the  writ  was  sued  forth,  but 
who  has  not  sworn,  as  he  was  not  required,  to  his  belief 
that  due  diligence  was  used,  —  whether  that  solicitor  has 
not  disclosed  circumstances  sufficient  in  reason  to  satisfy 
the  Court  that  such  diligence  has  really  been  used/ 
The  mode  in  which  he  has  attempted  to  do  so,  is  by 
setting  forth  in  his  affidavit  a  letter,  received,  as  he  swears, 
from  the  officer  who  endeavoured  to  make  the  caption, 
and  in  which  tlie  writer  relates  a  number  of  particulars, 
the  whole  of  which,  taken  together,  satisfied  the  Court 
below,  and  I  think  correctly,  that  due  diligence  had  been 
used:  and  he  swears,  moreover,  to  his  belief  that  the 

contents 
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1SS3.  contents  of  that  letter  are  true*  It  is  said,  indeed,  that 
the  letter  might  have  been  more  precise  and  particular 
in  its  statements ;  but,  I  must  look  at  the  whole  of  the 
affidavit  together :  and,  although  I  admit  that  it  might 
have  been  more  satisfactory,  I  am  still  disposed  to  think,- 
that,  standing  as  it  does  quite  uncontradicted,  it  ought 
to  be  deemed  sufficient. 

The  case  of  Miller  v.  Bennett  with  a  note  of  which  I' 
have  been  furnished,  turned  upon  circumstances  entirely 
different.  There  was  no  question  there,  as  to  the  pro- 
priety of  the  original  order;  but,  an  application  was 
made  before  the  Vice-Chancellor  to  have  it  set  aside, 
upon  further  affidavits,  shewing  that  the  Court  had  been 
imposed  upon.  In  the  present  case,  the  motion  is  to  dis* 
charge  His  Honor's  order,  on  the  ground  of  its  having 
improperly  issued  in  the  first  instance,  and  therefore  I 
am  not  at  liberty  to  take  into  view  the  affidavit  subse- 
quently made  by  the  Plaintiff's  wife,  contradicting  the 
statements  in  the  letter.  The  motion  must  be  refusied 
with  costs. 
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1830. 


WEAVER  V.  MAULE.  Rows. 

Dec.  15.  17. 

npHE  Plaintiff,  being  seised  to  him  and  his  heirs  of  a  Where  a  lord 
,  "^    certain  tenement  according  to  the  custom  of  the  admitsT^^ 
manor  of  Taunton  Dean,  in  the  county  of  Somerset^  bor-  tenant  upon 
rowed  the  sum  of  700/.  of  one  John  Ball^  and  for  secur-  an  indenture 

ing  the  repayment  of  the  same,  he,  on  the  12lh  of  May  referred  to  in 
-   -  111  .  »      •        1       /.  ^"®  surrender, 

1824,  duly  surrendered  the  tenement  into  the  haiids  of  he  is  to  be 
the  lord  of  the  manor,  to  the  use  and  behoof  of  J(An  ^on«<Jered  as 

,     .         .    .  .  ,  consenting  to 

BaU  and  his  heirs  and  assigns  for  ever,  according  to  the  those  trusts, 
custom  of  the  manor,  subject  nevertheless  to  the  trusts,  ^  them^upon 

declarations,  and  agreements  mentioned  and  contained  the  death  of 

-      J  .        ,  .  .     .    1  the  trustee 

ot  and  concerning  the  tenements,  in  a  certam  indenture,  without  an 

bearing  even  date  with  the  surrender,  and  made  between  ^^^^J-     . 

the  Plaintiff  of  the  one  part  and  John  BaU  of  the  other  seised  of  a 

part.     Upon  this  surrender  John  Ball  was  duly  ad-  feTSen" 

mitted.     By  the  indenture  therein  referred  to,  it  was  deredittothe 

agreed  between  the  Plaintiff  and  John  Ball  that  the  his  heirs  ac- 

teoement  should  be  held  and  enjoyed  by  Ball,  his  heirs  cording  to  the 
.  J.       .      1  .  c^x  custom  of  the 

and  assigns,  accordmg  to  the  custom  ot  the  manor,  upon  manor,  but 
trust  that  BaU,  his  heirs  and  assigns,  might  at  any  time,  ^"*y^ct  to  the 
after  giving  one  year's  previous  notice  in  manner  therein  certain  inden- 
mentioned,  sell  and  dispose  of  the  tenement,  and,  by  and  referred  to" 
oat  of  the  monies  arising  from  such  sale,  and  the  rents  these  trusts 

and  profits  of  the  premises  in  the  meantime,  in  the  first  giving  one 

place  year's  pre- 
Tious  notice, 
to  sell  the  tenement,  to  retain  out  of  the  proceeds  of  the  sale  a  suip  of  700/.  and 
iaterest,  for  which  the  surrender  was  a  security,  and  to  pay  the  overplus  to  A, ;  B. 
was  admitted,  and  died  intestate  and  without  an  heir,  the  700/.,  with  an  arrear  of 
interest,  still  remaining  due  to  him  : 

Held,  that  the  lord  did  not  become  entitled  to  the  tenement  by  reason  of  failure 
of  heirs  of  B.^  and  that  A,  had  a  right  to  redeem  the  premises,  and,  upon  payment 
of  what  was  due  on  the  mortgage,  to  be  readmitted  as  tenant  in  fee  according  to 
the  custom  of  the  manor : 

That  it  was  the  personal  representative  of  B,,  and  not  the  lord,  who  was  entitled 
to  receive  the  mortgage  debt. 

Vot.  II.  H 


Weave* 
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1830.  place  pay  and  discharge  all  rates,  taxes,  and  lord's 
rents,  and  all  expenses  to  be  incarred  in  keeping  the 
V,  premises  in  repair,  and  in  assuring  the  same  against 

Maule.  fire,  and  all  expenses  incarred  in  the  sale,  and  should,  in 
the  next  places  pay  oflf  and  discharge  the  sum  of  7002., 
and  all  interest  due  thereon,  and  should  pay  over  the 
surplus  monies,  if  any,  to  the  Plainti£^  hb  executors, 
administrators,  and  assigns. 

In  the  month  of  August  1825,  Jabn  Ball  died  intes- 
tate and  without  an  heir;  and  administradon  of  his  per* 
sonal  estate  and  e£kcts  was  granted  to  the  Defendant 
George  Maule^  on  the  nomination  of  the  crown. 

The  mortgage  premises  had  not  been  sold,  nor  had 
any  notice  been  given  by  BaU^  in  his  lifetime^  of  an  in- 
tention to  sell  them,  and  at  his  death  the  sum  of  700/., 
with  an  arrear  of  interest,  remained  due  to  him.  Soon 
after  the  death  of  John  Ball^  William  Kinglake,  the 
lord  of  the  manor  of  Taunton  Dean,  caused  proclama- 
tion to  be  made  at  three  several  courts  for  the  heir  of 
John  Ball  to  come  in  to  be  admitted  to  the  tenement ; 
and,  no  heir  having  appeared,  he  issued  a  warrant  of 
seisin  of  the  tenement,  claiming  to  be  entided  to  the 
same  by  reason  of  the  failure  of  heirs  of  John  BalL 
The  Plaintiff  then  filed  the  present  bill  against  fFi7- 
liam  Kinglake  and  George  Maule^  praying  to  have  it 
declared  that  he  was  entided  to  the  equity  of  redemp* 
tion  of  the  copyhold  tenement 

Thpre  were  two  questions  in  the  cause# 

I.  Whether,  under  the  circumstances,  the  Plaindff 
had  an  equity  of  redemption  as  against  the  lord,  and 
was  entitled^  upon  payment  of  the  700/.  and  interest,  to 
be  re-admitted  to  tlic  copyhold  tenement 

IL  If 
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11.  If  the  mor^gor  bad  a  right  to  redeem,  who  was        1830. 
entitled  to  receive  the  mortgage  money ;  the  lord,  or  the      wkavkr 

personal  representative  of  the  mortgagee.  v. 

Maule. 

Mr.  Biciersieth  and  Mr.  Jacobs  for  the  Plaintiff. 

Mr.  Tinney  and  Mr.  B.  Party,  for  the  lord  of  the 
manor. 

For  the  Plaintiff  it  was  argu^  that  this,  though  in 
form  a  trust  for  sale,  was  substantially  a  mortgage;  and 
that,  as  in  the  analogous  instance  of  freehold  estate 
escheated  to  the  crown,  the  lord  must  take  the  property 
subject  to  the  rights  of  the  mortgagor;  and  the  same 
rule  applied  if  the  conveyance  were  considered  as  a 
trust;  Pauletfs  case  (a),  Attorney-General  v.  B£eve.{b) 
It  was  dear  from  the  judgment  of  Lord  Mansfield  and 
Sir  JTiomas  Clarke,  in  Burgess  v.  Wieate  {c\  that  a  mort- 
gage escheats,  subject  to  the  equity  of  redemption,  and 
that  the  mortgage  money  must  be  paid  to  the  personal 
representative  of  the  mortgagee;   Attomey^General  v. 
Henchman,  {d)     If  the  circumstance  of  the  premises 
being  copyhold  created  any  difference,  still  the  peculiar 
form  of  this  surrender  and  admittance  preserved  the 
Plaintiff's  equity  as  against  the  lord,  and  brought  the 
case  exactly  within  the  principle  of  Lord  Mansfield^s 
observation,  that  if  the  lord  **  consents  to  a  condition  or 
trost  on  the  court  roll,  then  he  is  bound  by  it,  for  ho 
cannot  daim  against  his  own  act"  {e) 

On  the  other  hand,  it  was  contended,  on  behalf  of 

Mr.  Kinglakey  that  the  conveyance  was  not  a  mortgage, 

iwt  a  trust  for  sale;  and  that,  as  the  premises  in  question 

were  of  copyhold  tenure,  the  rules  and  decisions  with 

respect 

(fl)  Hard.  465.  ((Q  2  Sim.  4*  Si.  498. 

ih)  2  Aik.  923.  {e)  1  Eden,{259.    The  King  V. 

(e)  lEd.n7.  1  W.Black.  183.      Haddenham,  15  Eoii^  465. 

H  « 
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1$Ml  respect  to  firedicdds  escheadng  to  the  crown  had  no 
appikstioo.  It  was  a  settled  principle  that  the  lord  of 
a  manor  could  not  be  affected  by  any  trust  to  which  he 
was  not  an  assenting  party ;  Peachy  v.  Duke  of  Somer^ 
set  {a) J  Hcfward  y.  BartieL  (b)  The  entry  of  the  trust 
upon  the  court  rolls  was  the  unauthorised  act  of  the 
steward,  unknown  to  the  lord,  who  ought  not  therefore 
to  be  bound  by  it ;  especially  as  upon  the  recent  cases 
it  was  extremely  doubtful  whether,  if  a  toiant  made  an 
application  for  that  purpose^  the  steward  had  any  power 
or  discretion  to  refuse  compliance,  (c) 

Mr.  Wrm^j  for  the  crown. 


The  Master  of  the  Rolls. 

In  the  case  of  fee  simple  lands,  the  lord,  taking  by 
escheat,  is  subject  to  the  charges  and  incumbrances  of 
the  tenant,  because  the  tenant  has  full  power  to  create 
them  without  the  consent  of  the  lord.  But  in  the  case 
of  copyholds  and  customary  freeholds,  where  the  title 
depends  upon  admission,  the  lord,  taking  by  esdieat,  is 
not  sutgect  to  the  charges  and  incumbrances,  or  alien- 
ation of  the  tenant,  unless  by  act  of  admission  he  has> 
expressly  assented  to  them.  In  the  present  case  the 
tenant  surrenders  the  land  into  the  hands  of  the  lord,  to 
the  intent  that  a  new  tenant  may  be  substituted  in  hi& 
place,  subject  to  the  trusts,  declarations,  and  agreements 
expressed  in  a  certain  indenture,  referred  to  in  the  surw 
render ;  and  when  the  lord  admits  the  new  tenant  upon 
such  surrender,  he  is  to  be  considered  as  thereby  as- 
senting to  the  qualified  nature  of  his  taiure^  and  cannoC 
afterwards  claim  against  those  trusts,  declarations,  and 
agreements,  to  which  he  has  thus  giy^i  his  consents 

Whether 

(fl)  1  StrmfgCy^l.  ylVm.Ab.         (c)  See  1  Watk,  Copyh.  ^  ed. 
US.    1  ITM.  O^.  2d  ed.  S76.       27S.n. 
(h)  fiok  181. 
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Whether  he  were,  or  were  not,  actually  acquainted  with 
the  nature  of  the  trusts  and  agreements  contained  in  the 
indenture,  is  immaterial.  The  terms  of  the  surrender 
gave  him  full  notice  of  the  trusts,  and  it  was  his  duty  to 
inform  himself  of  their  nature. 


18S0. 


The  lord,  in  this  case,  therefore,  being  to  be  con- 
sidered as  bound  by  the  trusts  of  the  indenture,  becomes 
himself  a  trustee  for  the  purpose  therein  mentioned,  and 
the  Plaintiff,  as  against  the  lord,  is  entitled  to  the  usual 
decree  to  redeem,  inasmuch  as  the  equity  of  redemption 
still  subsists  under  the  indenture,  no  notice  having  been 
ever  given  by  the  mortgagee,  so  as  to  acquire  the  right 
of  exercising  the  power  of  sale. 

The  question  remains  between  the  lord  and  the  De- 
fendanty  the  personal  representative  of  John  Bally  which 
of  them  is  to  receive  the  money  to  be  paid  by  the 
Plaintiff  upon  the  redemption.  The  lord,  having  by  his 
admission  upon  the  surrender  consented  to  the  mort- 
gage, it  follows  that  the  mortgage  money  is  part  of  the 
personal  estate  of  the  mortgagee,  and  is  to  be  received 
by  his  administrator. 

The  decree  must,  therefore,  be  to  continue  the  injunc- 
tion restraining  the  lord  from  all  further  proceeding  at 
law,  to  recover  possession  of  the  customary  tenement; 
to  declare  that  the  Plaintiff  is  entitled  to  redeem  as 
against  both  Defendants ;  to  direct  the  usual  account  of 
what  is  due  upon  the  mortgage,  and  that,  upon  payment 
of  what  shall  be  so  found  due  to  the  Defendant,  the 
administrator  of  Ball^  the  lord  do  regrant  the  tenement 
to  the  Plaintiff,  to  be  held  to  him  and  his  heirs,  accord- 
ing to  the  custom  of  the  manor,  as  upon  his  former  ad- 
mission, be  paying  to  the  lord,  or  his  steward,  the  fine 
and  fees  due  upon  his  admission.  Considering  the  no- 
vclly  of  the  case,  let  the  decree  be  without  costs. 

H  s 
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R«"^  GRONOW  V.  EDWARDS. 

A  modus  pay-  T^HIS  was  a  bill  by  the  vicar  of  the  parish  of  Cadoxtotir- 

hoMe2ioWc7  juxta-Neath^  in  the  county  of  Glamorgan^  against 

in  lieu  of  ail  the  Defendant,  who  was  an  occupier  of  lands  within  a 

witbout  r^^'  particular  district  of  that  parish,  and  was  also  entitled  to 

sard  to  the      the  rectorial  tithes  in  that  district 
fact  whether 
such  house- 
holder has  or        The  principal  question  respected  the  tithe  of  hay.  The 

is  valicC  but'  Defendant,  in  his  answer,  insisted  upon  a  modus  to  the 

•tfh«^'^*d  ^^t  following:  <<  Every  householder  inhabiting  within 

to  be  payable  the  parish  is  to  pay,  for  and  in  lieu  of  the  tithe  of  all  hay 

hotfseholte  *  ^^^^  *od  carried  on  or  from  any  of  the  lands  within 

has  hay.  the  said  parish,  in  the  tenure  of  each  occupier,  be  the 

lieu  ofa  tithe  quantity  great  or  small,  as  well  for  two  or  more  farms 

pig  is  rank:      or  tenements  as  for  one,  the  annual  sum  of  one  penny," 

a  modus  for  . 

fruit  and  &c.  And  in  a  subsequent  part  of  his  answer  he  used  the 

^^ d^'th*"^h    ^^^'^'^^"^g  words :  "  That  the  sum  of  one  penny  hath, 
it  be  not  as  he  believes,  from  time  immemorial  been  paid  to  and 

crwimnii  a     ''^^eived  by  the  vicar  of  the  said  parish  for  the  time 
garden.  being,  for  or  in  lieu  of  the  tithe  of  all  hay  whatever,  made 

and  carried  by  each  of  the  occupiers  of  the  lands  within 
such  parish,  upon  and  from  off  the  said  several  lands." 

Mr.  Agar^  Mr.  Duckworth^  and  Mr.  Hunt^  for  ilie 
Plaintiff; 


This  modus  is  not  alleged  with  su£5cient  clearness 
and  precision.  It  leaves  the  vicar  in  doubt  whether 
this  customary  payment  is  to  be  received  from  every 
householder  within  the  parisli,  or  from  every  house- 
holder who  occupies  lands  within  the  parish,  or  from 
every  householder  occupying  lands  on  which  there  is 

12  hay. 
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hay«  In  substance  the  modus  stated  is  a  payment  of 
one  penny  by  each  householder  inhabiting  within  the 
perish,  in  lieu  of  the  tithes  of  hay  grown  on  lands 
occupied  by  him.  Such  a  modus  is  void,  because  it  is 
uncertain,  and  liable  to  changes  and  fluctuations  which 
may  altogether  annihilate  it  as  a  provision  for  the  vicar. 
If  the  lands  on  which  hay  is  grown  are  in  the  occupa- 
tion of  one  hundred  persons  this  year,  and  of  only  one 
person  in  the  next,  the  vicar  will  receive  in  the  one  case 
one  hundred  pennies,  and  in  the  other,  a  single  penny 
only.  On  this  principle,  in  Blackburn  v.  Jepson  (a),  a 
modus  of  one  penny  in  lieu  of  the  tithe  of  hay  of  every 
inhabitant  or  occupier  of  a  house,  and  having  any  land 
at  or  belonging  to,  or  used  or  enjoyed  with  any  house, 
was  held,  by  Lord  Eldon^  to  be  invalid.  In  Travi$  v. 
Oxiott  (6),  the  defence  set  up  to  a  claim  of  tithe  of  hay, 
was  an  ancient  usage  to  pay  a  penny  for  every  house 
having  lands  belonging  to  it,  without  specification  or  re* 
gard  to  quantity;  the  Court  of  Exchequer  held,  that  such 
a  modus  could  not  be  supported,  because  it  was  a  recom- 
pense for  tithe  wholly  uncertain,  fluctuating  in  its  amount, 
shifting  according  to  the  changes  in  the  occupation  of 
lands,  and  liable  to  be  reduced  to  a  single  penny,  if  not 
to  be  wholly  annihilated:  and  the  House  of  Lords  upon 
appeal  sanctioned  this  doctrine*  In  Busk  v.  Lewis  (c), 
a  modus  of  one  penny  payable  by  every  occupier  of 
land,  in  lieu  of  tithe  of  hay,  was  held  to  be  bad. 


1830. 


G&ONOW 

Edwards. 


There  is  a  case  of  BenneU  v.  Bead{d)f  which  has 
sometimes  been  cited  as  proving  that  a  modus  may  be 
goody  though  liable  to  the  objection  now  raised.     Lord 

Eldon 


(a)  17  Vesm  47  J.  and  5  Swans,      the  name  of  Whitehead  v.  Trauis, 
13S.  7  Bro.  P.  C.  ed.  Toml.  49. 

(6)  J    IVood.  525.      5  Gwill.  (c)  Jac.  565. 

1065.    1  Amir,  908.  D.    undtr         (d)  4  Gwill.   1:272.     1  Ansl, 

5S2.  n. 

H  > 
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IS30.  Eldon  {a)  considered  that,  in  Benrwtty.  Bead,  if  an  ocoh 
pier  parted  with  the  land  and  retained  the  house,  he  was 
liable  to  pay :  so  that  the  customary  payment  was  due 
from  every  occupier  of  a  house,  whether  he  held  the  land 
along  with  it  or  not,  and  therefore  could  not  be  a£fected 
by  the  consolidation  of  the  lands  in  the  hands  of  a  few 
individuals,  though  it  might  vary  with  the  number  of 
inhabitants.  But  if  the  doctrine  of  Bennett  v.  Bead  be 
different  from  that  laid  down  in  Travis  t.  Oxton^  the 
latter,  as  Lord  Eldon  has  distinctly  stated,  roust  prevail, 
since  it  is  the  authority  of  the  House  of  Lords.  (6) 

Mr.  Bickersteth  and  Mr.  Tennantj  for  the  Defendant. 

Bennett  v.  Bead  is  a  case  of  the  highest  authority : 
it  was  most  elaborately  argued  by  counsel  of  great  name, 
among  whom  were  Mr.  Serjeant  Hill  and  the  late 
Lord  BedesdalCi  and  it  was  most  solemnly  decided  by 
very  able  Judges.  There  the  modus  was  **  That  every 
person  being  a  householder  inhabitant  within  the  parish, 
and  occupying  a  messuage,  cottage,  garden,  orchard, 
yard,  land,  meadow,  pasture,  or  marsh  ground,  within 
the  same,  has,  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  paid,  and  been  used  and 
accustomed,  and  of  right  ought  to  pay  to  the  vicar  of 
the  said  parish,  for  the  time  being,  the  sum  of  2d.  at  the 
feast  of  Easter,  &c.,  in  lieu  and  full  satisfaction  of  all 
and  singular  the  tithe  of  herbs,  roots,  flowers,  apples, 
pears,  nuts,  and  other  fruits,  in  or  upon  any  garden, 
orchard,  or  yard,  occupied  by  such  person  within  the 
parish,  yearly  growing,  arising,  and  renewing,  and  of  all 
wood,  cuttings,  toppings,  and  croppings  of  trees,  cut  in 
such  year  upon  land  occupied  by  such  person  within 
the  parish ;  and  of  all  herbage  and  agistment  of  barren 
and  unprofitable  cattle  kept,  fed,  and  depastured  by  such 

person 

(a)  3  Swans,  156.  (f>)  o  Stvans,  152. 
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person  in  the  parish  in  such  year."  In  Bennett  v.  Read 
the  payment  was  by  every  person  being  a  householder  in- 
habitant, in  lieu  of  tithes  of  herbs,  &c.,  growing  in  any 
garden  occupied  by  him :  here  it  is  a  payment  by  every 
householder  inhabitant  in  lieu  of  the  tithe  of  hay  on 
lands  in  the  tenure  of  each  occupier,  that  is  to  say,  in 
the  tenure  of  such  inhabitant  householder.  There  is  no 
substantial  difference  between  the  two  cases.  Looking:  at 
the  words  in  which  the  modus  is  laid  in  Bennett  v.  Readf 
it  is  not  easy  to  see  how  the  payment  could  be  con- 
sidered as  attaching  upon  every  inhabitant  householder, 
whether  he  occupied  any  garden  or  not,  since  it  is  ex- 
pressly stated  to  be  in  lieu  of  herbs,  &c.,  in  any  garden, 
&C.,  occupied  by  such  person.  But  if  the  words  used 
there  admitted  of  such  a  construction,  it  is  an  express 
authority  for  saying  that  the  words  used  here  may 
receive  a  similar  interpretation,  and  are  a  sufficient 
allegation  of  a  modus  valid  in  law.  Moduses,  not  un- 
like the  present,  were  established  in  Hockmore  v. 
Bichards.{a)^ 

The 

{a)  1  Wood^A^S, 


*  It  is  clear  from  the  language 
of  Baron  Eyre,  that  his  judg- 
ment in  Bennett  v.  Read  pro- 
ceeded on  the  ground,  that  the 
ctutooiary  payment  was  due  from 
eterv  householder,  whether  oc- 
cu|»3ring  land  or  not.  <'  There  is,'* 
mys  bc^(4  Gu^.  1S90.)*<  this  ine- 
quality in  this  modus,  that  a  mere 
inbaUtant  householder,  without 
a  foot  of  land,  pays  as  much  as  the 
inbalntant  householder  who  oc- 
cupies the  largest  farm  in  the 
parish ;  and  there  is  this  appear- 
ance of  its  being  unreasonable, 
that  the  mere  inhabitant  house- 
holder seems  to  pay  for  tiUies 
where  he  has  not  all  the  tithablc 
matters  for  which  his  payment  h 


a  satisfaction.*'  Again,  <'  The  in- 
habitant householders  have  en- 
tered into  a  composition  with 
the  vicar  of  these  tithes  for  a 
money  payment,  rated  upon 
them  in  their  character  of  in- 
habitant householders,  with  per- 
fect equality.*'  In  another  part 
of  his  judgment  he  says,  **  Here 
there  is  a  fixed  and  certain  re- 
compence  (for  so  we  have  held 
the  payment  of  2d.  by  the  name 
of  hearth^ilver,  &c,  by  every  in- 
habitant householder  to  be,)  for 
all  the  tithes  of  the  particular 
species  due  from  all  the  inha- 
bitant householders  within  the 
district." 


1830. 


Ghonow 

e. - 
Edwaeos. 
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1830.  The  Master  of  the  Rolls. 

Gbonow  If  this  modus  had  been  distinctly  pleaded  as  payable 

Edw^bds.  ^y  every  householder  within  the  parish  in  lieu  of  the 
tithe  of  hay,  without  regard  to  the  fact,  whether  such 
householder  had  or  had  not  hay,  then,  whatever  I 
might  have  thought  of  such  a  modus,  if  the  point  had 
been  unprejudiced  by  decision,  I  should  have  been 
bound  by  the  case  of  Bennett  v.  Read  (a),  the  autliority 
of  which  is  not  denied  by  Lord  Eldon^  in  Blackbume  v. 
Jepson  (i),  to  have  declared  that  the  modus  was  valid. 
Those  who  set  up  a  modus  against  the  acknowledged 
right  of  the  vicar  to  the  tithe  of  a  particular  article,  are 
bound  to  state  with  certainty  the  nature  of  the  modus. 
I  cannot  collect  with  certainty  here  that  the  Defendant 
means  to  assert,  that  the  householder  is  to  pay  the 
modus,  without  regard  to  the  fact,  whether  he  has  or  has 
not  hay :  and  indeed  his  own  counsel  give  a  different 
construction  to  his  allegations,  and  consider  that  no 
tithe  is  payable  by  the  householder  unless  he  has  hay. 
In  such  circumstances  the  vicar  is  entided  to  a  decree 
for  the  tithe  of  hay  in  kind. 


Another  modus  insisted  on  was  the  following :  **  to 
pay  for  pigs,  whether  few  or  many,  one  pig  for  tithe  in 
kind  or  Sd.  in  lieu  thereof.*' 

TJte  Master  of  the  Rolls  held,  that  this  modus  was 
bad ;  6d.  in  lieu  of  a  tithe  pig  being  rank* 

He  also  held,  that  a  modus  of  one  penny  for  fruit  and 
garden-stuff  was  good,  though  not  pleaded  to  be  for  fruit 
and  garden-stuff  growing  in  a  garden. 

(a)  4  GwUL  1272.  (6)  3  Sivantt,  132. 
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ATTORNEY  GENERAL  vi  SIBTHORP.  Dec  14. 22. 

T|  R.  SIBTHORP  by  his  wUl,  bearing  date  the  2 1st  of  Conditional 

•*^  Jiify  1797,  and  duly  executed,  devised  all  his  estates  ^Sfcfews*^ 

in  several  counties,  which  he  enumerated,  and  also  his  &n<l  demies  of 

groond  and  fee-&rm  rents  to  his  son,  Humphrey  Sib^  icge^  Oxfotd^^ 

ikorpj  for  life,  without  impeachment  of  waste,  remainder  "P^."  the  hap- 

^  /  pening  of  a 

to  trustees,   to  preserve  contingent  remainders ;    re-  particular 
mainder,  after  the  decease  of  Humphrey  Sibthorp^  to  his  ^fj  fortn- 
first  and  other  sons  successively  in  tail  male,  with  divers  certainty;  the 
refflainders  oven    The  testator  then  made  certain  de-  th'^ondition 
vises  and   bequests  for  the  benefit  of  his  daughters,  and  the  de- 
Lady  Sewdl  and  Mrs.  Chdmeley^  and  their  families,  and  the  l^atees 

proceeded  in  these  words :  —  "  And  whereas  the  quay  *>«">«  »o  loose 
■^  It  **'"  obscure, 

at  MstcWf   and   several  cellars   and   warehouses,    and  that  the  Court 

booses  adjoining^  built  on  the  premises,  together  with  the  i^alciallv  to 
pottery,  and  altogether  in  the  parish  of  Instow  and  Fre*  collect  the 
mingionf  I  hereby  bequeath  to  my  son  Humphrey  Sib*  ^he  testator 

HonK  conditioned  of  his  brininnc  up  one  of  his  sons  ^}^}^  respect 
•  .-1     1-  J  u  u     .     •  either  to  the 

mto  a  mercantile  Ime,  under  such  merchants  m  any  individuals 

capital  trading  place,  LondoHj  Liverpool^  Hdlj  Bristolj  J^®  were  to 
&c. ;  or  in  default  of  such,  should  my  son  Cholmeley  time  and  man- 
prefer  such  a  situation  to  any  of  his  sons,  as  within  two  ^j^^^  ^^ 
years  after  my  decease  should  be  determined  upon  and 
required  by  one  or  more  of  the  above  said  trustees  of  my 
SOD  Humphrey  Sibthorp^  who  are  hereby  required  to  receive 
the  profits  of  the  said  estates  in  the  respective  parbhesat 
Instcw  and  Fremington^  towards  defraying  the  expenses 
of  such  appointment  for  the  mercantile  line,   appre- 
hended as  suitable  and  commodious  as  any  in  the  West 
of  England  for  trade  in  general;  providing  for  either 
not  less   than  the  sum  of  500/.  for   the  clerkship  or 
tpprenticeshipi  and  at  the  age  of  twenty -three  years  the 
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net  sum  of  400Z.  payable  at  the  four  quarterly  days, 
Midsummer^  Christmas^  Lady-day^  and  Michaelmas^  100/. 
each  quarter  for  embarking  into  such  a  mercantile  line 
of  merchandize,,  as  in  the  opinion  and  recommendation 
of  the  aforesaid  trustees,  or  majority,  in  concert  with 
their  respective  parents,  if  living,  or  assigns,  which 
trustees  are  hereby  likewise  empowered,  as  well  as  their 
assigns,  for  the  preservation  of  the  contingent  uses, 
herein  noticed  and  specified,  from  being  defeated  and 
destroyed,  and  for  that  purpose  to  make  entries  or  bring 
actions,  as  the  case  requires,  on  the  estate  at  South  Leigh^ 
for  the  due  performance  of  establishing  of  such  a  mer«- 
cantile  line  as  either,  first,  in  the  option  of  my  scm 
Humphrey  Sibthorp^  and  on  his  refusal,  of  my  son 
Montague  Cholmeley ;  if  declined  by  both,  after  due 
notice  given  to  each  within  two  years  after  my  decease^ 
as  required  of  one  or  more  of  the  above  trustees,  by 
the  parents  or  guardians  of  such  children,  my  will  and 
order  is,  that  the  above  limited  sums  should  be  claimed 
and  paid  for  the  above  limited  term  of  three  years,  viz. 
100/.  quarterly,  as  well  as  500/.,  to  the  fellows  and 
demies  of  Magdalen  College^  Oxford^  who,  in  default  of 
non-performance,  I  hereby  will  shall  have  an  equal 
right  with  the  above  trustees  to  preserve  the  contingent 
uses,  hereby  thus  limited,  from  being  defeated  or  de- 
stroyed :  and  further,  for  the  establishment  of  such  son 
as  shall  bond  JMe  engage  in  the  mercantile  line,  my 
request  and  will  is,  my  estate  of  Fullincoif  with  its 
appendage,  together  with  the  quay  and  several  ware- 
houses, heretofore  employed,  shall  be  granted  on  a  lease 
during  the  life  and  residence  of  whatever  grandson  may 
be  fixed  for  the  above  purpose,  together  with  the 
manorial  rights  and  privileges  of  the  manor,  as  his  re* 
sidence  and  occupancy,  at  least  six  months  every  year, 
determinable  on  the  decease  of  such  grandson,  unless 
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such  should  leave  male  issue  lawfully  begotten,  and  bring 
up  such  son  in  the  mercantile  line,  when  my  will  is,  the 
like  should  enjoy  and  possess  the  aforesaid  Fidlincot 
and  appurtenances,  the  quay,  warehouses,  and  manorial 
rights  and  privileges,  as  hereby  granted  to  his  father 
under  the  like  limitations ;  otherwise  the  whole  to  fall 
into  the  possession  of  ray  right  heirs."  The  testator 
appointed  his  son,  Humphrey  Sibtkorp,  to  be  his  ex- 
ecutor  and  residuary  legatee. 


1830. 


Attobney- 
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The  testator  died  soon  after  the  execution  of  his  will. 
Httmphrey  Sibtkorp  the  son  died  in  the  year  1815,  leaving 
the  Defendant,  C  W.  Sibtkorp,  his  eldest  son  and  heir 
at  law. 


The  suit  was  instituted  by  the  President  and  fellows 
of  Magdalen  College,  Oxford,  against  the  devisee  and 
personal  representative  of  Humphrey  Sibtkorp ;  alleging 
that  inasmuch  as  neither  Sibtfiorp  nor  Ckolmeley  had 
availed  himself  of  the  option  to  bring  up  a  son  in  the 
mercantile  line,  the  contingent  legacies  payable  in  that 
event  had  foiled*  and  that  the  gift  over  to  the  fellows 
and  demies  of  Magdalen  College  took  effect  When  the 
cause  first  came  on,  the  Vice-Chancellor  referred  it  to 
the  Master*  to  inquire  whether  there  was  any  corporate 
body  in  Magdalen  College,  Oxford^  answering  the  de- 
scription of  fellows  and  demies ;  and  if  not*  what  was 
the  constitution  of  the  college*  and  who  were  its  com- 
ponent members.  The  Master  reported  that  there  was 
no  corporate  body  in  Magdalen  College  answering  that 
deKnption*  but  that  the  corporate  name  and  style  of  the 
college  was  '*  The  President  and  Scholars  of  St.  Mary 
Magdalen  College,  in  the  University  of  Orford,*^  and 
that  its  component  members  were  a  President*  forty 
fellows*  thir^  scholars  called  demies*  a  steward*  four 
diaplains*  eight  lay  clerks,  an  organist,  sixteen  choristers, 
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no  less  than  109  persons  would,  according  to  the  find- 
ing of  the  master,  be  entitled  to  share  in  the  benefit  of 
the  legacy,  the  annual  amount  of  which,  if  distributed 
rateably  among  such  a  number,  could  not  exceed  a  few 
shillings  annually  to  each.  This,  besides,  is  not  the 
devise  of  a  rent-charge,  but  a  pecuniary  legacy  given  as 
a  gross  sum,  and  it  would  be  doing  violence  to  the  lan- 
guage of  the  will,  no  less  Uian  to  probability,  to  treat  it 
as  a  gift  in  perpetuity.  If,  on  the  other  hand  (which  is 
the  more  natural  supposition),  the  legacy  was  intended 
as  a  personal  bounty  to  the  fellows  and  demies  of  the 
college,  and  not  to  them  and  their  successors  in  all 
time  to  come,  the  case  stands  quite  untouched  by  the  Al-- 
tometf^General  v.  Tancred{a)\  for  it  must  then  be  con- 
fined 
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(«)  1  Ed.  10.  Amb.  351.  Some 
doabt  having  been  suggested  with 
to  the  accuracy  of  the 
the  Lord  ChanceUor  di- 
rected the  registrar's  book  to  be 
enmiDed,  when  it  was  found  that 
the  devise  over  ran  thus :  — **  Pro- 
fidedy  that  if  the  act  for  prevent- 
m%  the  disposition  of  lands, 
whereby  the  same  become  in- 
aBeoaUe,  should  impede  the  pre- 
to  the  said  twelve 
and  twelve  pensioners 
taking  efiect,  then  and  not 
he  devised  all  the  said 
I  to  the  sud  thirteen  fel- 
)mn^  Ckrutt  College,  and  the 
«U  ftUows  of  Ooim^  and  Cotttf 
r,  and  the  scholars  of  both 
fellow  to  have  a 
proportion  of  the  said 
aod  profits  to  every  scho- 
kti*  •  •  • « •  In  a  tnbsequent  part 
i(  dbe  will,  the  tesUtor  nomi* 
Mied  hit  housekeeper,  EUxabeih 
SkMhrni,   his   sole  executrix 


and  residuary  legatee;  but  in 
case  she  died  before  him,  (which 
was  the  fact)  "  he  appointed  the 
master  of  Chritfs  CoUege  for  the 
time  being  his  executor;  and  the 
said  master  and  fellows  of  C%nt/*s 
College^  who  should  happen  to  be 
master  and  fellows  at  the  time  of 
his  deatby  his  joint  residuary 
legatees.'* 

Reg.  Lib.  A.  1757.  fol.  75. 
It  will  be  observed,  that  the 
payment  of  the  rents  and  pro- 
fits directed,  by  way  of  substi- 
tution,  in  the  event  of  the  devise 
for  the  benefit  of  the  Tancred 
students  and  pensioners  being 
void  by  the  statute  of  charitable 
uses,  is  to  the  thirteen  fellows  of 
Chrises  College,  and  the  fellows 
otGonville  and  Caius  College,  and 
the  scholars  of  both  colleges 
generally,  and  is  not  confined 
to  such  as  answered  that  de- 
scription at  the  time  of  the  tes- 
tator's death.  That  qualification 
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fined  to  the  indiyiduals  who  answered  the  description  at 
the  time  when  the  testator  died;  and  as  they  or  their 
representatives  are  not  before  the  Court,  there  is  a  fiital 
defect  of  parties.  In  the  Aitomey-Getieral  v.  Tancredf 
the  subject  of  the  gift  was  a  freehold  estate  devised  in  fee, 
from  the  annual  rents  and  profits  of  which  a  perpetual 
income  would  naturally  arise;  .and  in  the  words  of  the 
devise  itself  the  college  was  correctly  designated  by  its 
corporate  name.  It  appears  from  the  Defendant's  answer, 
which  has  not  been  replied  to,  that  Humphrey  Sibthorp 
signified  his  intention  of  bringing  up  his  youngest  son, 
Richardf  in  the  mercantile  line,  although  that  intention 
was  afterwards  abandoned.  How  then  can  it  be  said 
with  certainty,  that  he  did  not  acquire  such  an  interest 
as  entitled  him  to  claim  the  500A  legacy  ?  The  three 
legacies  of  400/.  each,  were  void  for  remoteness ;  for  they 
are  given  to  any  son  of  Humphrey  Sibthorp^  or  of  Mon- 
ic^ue  Chcimeleyy  at  his  age  of  twenty-three,  although  non 
constat  that  such  son  would  be  in  es$e  at  the  death  of  the 
testator ;  Jee  v.  Audley  (a).  Proctor  v.  Bishop  of  Bath 
and  fVells  (6),  Leake  v.  Eobinson  (c).  The  Plaintifis 
claim  as  legatees  only  by  way  of  substitution,  on  the' 
ground  of  the  prior  legatees  having  forfeited  their  interest 
by  allowing  the  two  years  to  elapse  without  any  nomi- 
nation being  made.  But  in  order  to  vest  a  title  in  the 
Plaintiffs,  it  was  necessary  that  something  should  be  done 
previously;  for  the  condition  is  precedent,  and  being 
one  of  forfeiture  must  be  stricdy  performed ;  Basiet*s 
case  {d).  Notice  was  to  be  given  by  the  trustees  to  the 
parents,  and  it  was  only  upon  such  notice,  and  a  refusal 

by 
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is  annexed  to  the  master  and 
fellows  of  Christ's  Coliege,  only 
in  their  character  of  residuar}' 
legatees.    The  statement  of  the 


case  in  1  Eden,  10.  (as  well  as 
the  marginal  note)  is  therefore 
incorrect. 
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by  the  latter,  that  the  right  of  the  college  was  to  accrue. 
Now  it  is  not  stated  or  pretended  that  such  a  notice 
was  ever  given. 

Mr.  Wakefield,  for  the  Plaintiffii. 

The  original  decree  w^s  pronounced  in  1818,  and  no 
defect  of  parties  was  then  suggested.  The  Master 
made  his  report,  which  was  regularly  confirmed,  and 
when  the  cause  was  heard  on  further  directions,  on 
that  second  hearing,  no  such  objection  was  started,  the 
Court  and  all  parties  proceeding  on  the  assumption, 
that  if  the  legacy  were  good,  it  could  only  be  supported 
as  a  gift  in  perpetuity  to  a  charity.  Lord  Eldoti'a  im- 
pression was  the  same,  when  he  directed  the  cause  to 
stand  over  for  the  purpose  of  amending  the  record;  and 
it  is  too  late  now  to  set  up  the  objection. 

On  the  construction  of  the  will,  it  is  clear  that  a 
legaqr  is  here  given  to  certain  individuals  upon  a  certain 
specified  event;  and  those  individuals  are  sufficiently 
described  to  leave  no  rational  doubt,  either  as  to  the 
persons  who  are  to  take,  or  the  manner  of  their  taking. 
The  gift  is  to  a  class,  the  individuals  composing  which 
were  continually  fluctuating,  and  might  vary  indefinitely 
before  the  will  could  come  into  operation;  a  circum- 
stance inconsistent  with  the  notion  that  a  special 
bounty  was  intended  to  any  particular  members  of  the 
college.  This  case  is  ruled  by  the  Attomey-General  v. 
Tancredj  in  which,  for  the  purposes  of  Lord  Northings 
totfs  judgment,  the  insertion  or  omission  of  the  words 
*^ living  at  the  testator's  death"  is  quite  immaterial. 
Upon  the  authority  of  that  case,  the  gift  to  the  fellows 
and  demies  of  Magdalai  College  must  be  construed  as  a 
diaritable  bequest  to  the  college,  which  that  body  will 
of  course  apply  as  they  in  their  discretion  may  think 
Vol.  IL  I  best. 
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besty  for  the  general  benefit  of  the  society.     It  is  not  in- 
cumbent on  them  to  share  the  legacy  in  minute  fractions 
among  all  the  persons  actually  composing  the  corpo- 
ration ;  but  if  it  were,  the  gift  would  still  be  supported 
as  a  bequest  to  the  college  in  trust  for  the  benefit  of  the 
particular  members,  upon  the  principles  laid  down  by 
Lord  Ncrthington  in  the  Attometf^General  v.  Tancredy 
and  approved  by  Sir  W.  Grant  in  the  Attomey^General 
V.  Munby  {a) ;  and  the  smallness  of  the  legacy,  in  point 
of  value,  would  form  no  argument  against  its  validity. 
The  bequest  in  virtue  of  which  oysters  are  supplied 
to  certain  messes  in  LvicdrCs  Inn  Hall  on  the  first 
day  of  term  is  an  instance  of  a  charitable  gift  more 
insignificant  in  amount,  and  much  less  rational  in  its 
nature.    The  contingency  was  not  too  remote  for  it 
must  hiive  been  determined  at  the  end  of  two  years  after 
the  testator's  death.    The  language  of  the  clause  as  to 
notice  is  not  very  precise,  but  in  substance  the  condition 
has  been  complied  with.     Both  Sibthorp  and  CholmeUy 
were  well  aware  of  the  provisions  of  the  will,  and  the 
former  must  be  presumed  to  have  had  formal  notice^ 
since  he  at  first  signified  his  intention  of  bringing  up  a 
son  to  trade.     Eventually,  neither  of  them  thought  fit 
to  gratify  the  wishes  of  the  testator  in  that  point,  and, 
as  a  consequence  of  their  neglect,  the  limitation  over, 
which  imports  a  clear  gift  to  the  fellows  and  demies  of 
Magdalen  CoUege^  came  into  immediate  operation,  and 
amounted  to  a  charitable  legacy  to  them,  for  the  benefit 
of  the  society  generally.    If  formal  notice  were  required 
to  be  given  by  the  trustees,  their  laches  would  not  be  al- 
lowed in  equity  to  prejudice  or  defeat  the  rights  of  third 
parties. 
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Tke  Lord  Chancellor. 

The  principal  question  in  this  cause,  was  whether  a 
bequest  in  these  terms,  —  "  to  the  fellows  and  demies  of 
Magdalen  College" — constituted  such  a  description  as 
would  enable  them  to  take  in  their  corporate  capacity, 
or  as  individuals  designated  by  the  testator  to  be  the 
special  objects  of  his  bounty.  The  case  is  one  of  con- 
siderable difficulty,  created  chiefly  by  the  very  singular 
language  of  the  will.  The  wUl  is  that  of  a  person  far 
advanced  in  years ;  and  it  would  perhaps  be  impossible 
to  find  a  more  senseless  and  absurd  collection  of  words 
than  occurs  in  that  part  of  it  which  relates  to  the  legacy 
in  question.  These  circumstances  relieve  my  mind  from 
much  of  the  embarrassment  I  should  otherwise  have  felt, 
in  arriving  at  a  satisfactory  conclusion;  for  they  are 
quite  sufficient  to  bring  into  operation  the  well  esta- 
blished principle  upon  which  the  court  has  always  de- 
cided in  &vour  of  the  heir,  whenever  the  testator's  in- 
tentions towards  devisees  or  legatees  cannot  be  distinctly 
ascertained. 


1880. 


Attobnet* 
General 

SUTHOEF. 

Dec.  2^ 


In  support  of  the  validity  of  the  bequest  as  a  gift  in 
perpetuity  to  a  charity,  the  authority  of  the  Attorney'-' 
General  ▼.  Tancred  was  strongly  relied  upon  by  the 
Plaintifis ;  but  on  reference  to  the  registrar's  book,  that 
case  will  be  found  to  be  incorrectly  stated  in  the  report 
of  Lord  Northington^^  decisions,  and  the  error  has  been 
sbce  copied  into  Ambler^  where,  afler  the  devise  to  the 
fellows  of  Chrisfs^  and  of  Gonville  and  Caiusj  and  the 
scholars  of  both  colleges,  the  late  editor  has  inserted, 
borrowing  them  from  Lord  Henlei/s  report,  the  words 
*^  living  at  his  (the  testator's)  death,"  for  which  there  is 
no  warrant  in  the  will,  as  it  appears  upon  the  pleadings. 
The  mistake  has  been  caused  by  confounding  that  devise 
with  another  passage  occurring  in  a  subsequent  part 
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of  the  same  will,  whereby  the  master  and  fellows  of 
Christ^s  College^  at  the  time  of  the  testator's  death,  are 
nominated  his  joint  residuary  legatees.  The  case  of  the 
AtUnney-General  v.  Tancredf  therefore,  will  remain 
untouched  by  any  judgment  I  may  pronounce  upon  the 
instrument  now  before  me. 


Looking  at  the  whole  of  the  circumstances  of  this 
cas^  I  think  it  would  be  straining  too  much  in  sup- 
port of  the  bequest,  if  I  were  to  hold  that  the  legatees 
were  intended  to  take  these  sums  as  a  perpetual  gift  to 
them  and  their  successors.  On  calculating  the  probable 
value  of  the  legacy,  I  find  that,  although,  if  the  testator 
intended  it  as  a  memorial  of  kindness  to  his  old  college 
friends  and  acquaintance,  it  might,  perhaps,  amount  to 
15/.  or  20/.  to  each  of  them,  yet,  if  it  was  to  be  divided 
among  the  body  of  the  college,  as  a  charitable  gifl^  it 
could  not  be  worth  more  in  annual  value  than  from  155. 
to  IBs.  apiece.  If  it  be  possible,  therefore,  to  assign 
any  rational  intention  to  a  bequest  so  extraordinary  and 
irrational,  the  probability  is,  that  the  testator  meant  the 
legacy  to  vest  not  in  the  college  collectively,  but  in  those 
individual  members  who  should  be  alive  at  the  time  of 
his  decease.  This,  however,  is  little  more  than  con- 
jecture, and  I  have  already  observed,  that,  upon  the 
principles  of  former  decisions,  it  is  impossible  to  support 
such  a  bequest  The  judgment  of  the  Court  below 
must  be  reversed. 
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MONYPENNY  v.  BRISTOW.  Jsso. 

Dec,  Sim 

JAMES  MONYPENNY  by  will,  bearing  date  the         J^^^] 

11th  of  February  1804,  and  duly  attested,  after  con-    •^<«^«  !«•  *«. 
firming  his  marriage  settlement,  whereby  certain  lands       j^^l\ 
were  settled  on  his  wife  for  her  jointure,  gave  and  devised  ^      ,     ^ 
to  bis  said  wife,  as  a  further  provision,  certain  lands  in  law,  that  the 
the  parishes  of  C.  and  T.  for  her  life :  he  then  gave  and  ^inot  bT"* 
devised  certain  other  lands  in  the  parishes  of  G.  and  M.  tried  in  an 
to  his  brother  Tkomas  Monypenny  for  life,  with  re-  ^ney  M 
miunder  to  the  second  son  of  the  said  Thomas  for  life,  «°^  received, 
and  to  his  first  and  every  other  son  in  tail;   and  he  to  cases  where 

devised  certain  other  lands  in  C  unto  his  brother  Ro-  ®"'^  ^®  P®*^r 

gone  rents  of 

bert  Monypenny  for  life,  with  remainder  to  the  son  of  lands  are  in 
the  said  Robert  for  life,  and  to  his  first  and  every  other  ^"where  a 
son  in  tail ;  and  he  gave  and  devised  his  house,  called  codicil  in  its 
Maytham  HaU,  and  the  rest,  residue,  and   remainder  pi^^sap- 
of  his  real  estate  whatsoever,  in  possession,  reversion^  plicable 
remainder,  and  expectancy,  except  as   before  devised,  expressly  to 
unto   his   brothers  Phillips  Monypenny.  Robert  Mony^  ^l^eprop^rty 

r^  cfjT      j7  jf     preyiously 

penny^  devised  by  the 
will,  it  has  not 
the  eflect  of  republishing  that  will,  so  as  to  cany  after  purchased  property,  not* 
Withstanding  a  nnore  general  intent  indicated  in  its  recital.  ^ 

The  widow  of  a  testator,  with  the  acquiescence  of  his  heir,  was  let  into  possession 
of  certain  freehold  houses,  under  an  erroneous  supposition  that  they  passed  by  the 
will  along  with  other  propenv,  in  which  a  life  interest  was  devised  to  her;  and 
before  the  error  was  discovered  or  her  right  disputed,  she  died.  On  a  bill  filed  by 
the  heir  against  her  personal  representative,  praying  the  delivery  of  title  deeds  and 
an  account,  it  was  held. 

That  the  suit  was  maintainable  for  the  rents  received  during  her  continuance  in 
possession; 

That  as  the  defence  of  the  statute  of  limitations  was  not  raised  upon  the  plead- 
iogsy  the  account  should  be  taken  from  the  time  when  the  Plaintiff's  title  first  ao« 
crued;  and. 

That  the  Plaintiff  was  not  at  liberty  to  set  off  the  amount  of  such  rents  against 

Symenta  made  by^  the  widow  in  her  character  of  executrix,  those  payments  being, 
virtue  of  a  special  trust,  a  primary  charge  upon  the  estates,  of  woich,  subject  to 
e  widow*s  life  interest,  the  Plaintiff  was  devisee* 

I  5 
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18SC       p^nt/f  and  Tkomas  Monj/penny^  and  their  heirs,  upon 
J^  '~  -  "^       trust,  within   six   months  after  his  decease,  to  sell  or 
V,  dispose  of  so  much  of  his  said  last  devised  estates  as 

B»i8Tow.  should  be  sufficient  to  pay  off  and  discharge  all  his  just 
debts  and  legacies,  and  also  his  funeral  and  testamentary 
expences,  it  being  his  express  will  and  desire  that  bis 
personal  estate  should  be  wholly  freed  and  discharged 
from  all  payments  and  demands  whatsoever;  and  sub- 
ject thereto,  he  devised  the  same  to  his  brother,  Phil- 
lips Monypenmfy  for  life,  with  remainder  to  his  first 
and  every  other  son  successively,  in  tail  male,  with 
divers  remainders  over ;  and  he  gave,  devised,  and  be- 
queathed to  bis  said  brother  Phillips  Monypenny^  his 
heirs,  executors,  and  administrators,  all  his  real,  copy- 
hold, and  leasehold  estates  in  or  near  the  towix  o£Bir^ 
minghasnf  and  in  the  parish  of  Hackney. 

The  testator,  by  a  codicil  bearing  date  the  25th 
July  1818,  which  was  duly  executed  and  attested,  and 
which  he  declared  to  be  a  codicil  to  his  will,  and  de* 
sired  might  be  taken  as  a  part  thereof,  after  reciting 
the  devise  which  by  his  will  he  had  made  of  the  lands 
in  the  parishes  of  C  and  T.  to  his  wife  for  life,  con-^ 
tinned  as  follows:  '^And  whereas  I  am  desirous  of 
making  a  more  liberal  provision  for  my  said  wife,  and 
that  she  may  enjoy  the  whole  of  my  lands,  tenements, 
and  real  estates  for  the  term  of  her  natural  life,  and  take 
my  personal  estate  absolutely,  now,  therefore,  I  do' 
hereby  confirm  the  said  hereinbefore  recited  devise;  and 
I  do  further  give  and  devise  unto  my  said  wife,  during 
her  life,  all  those  my  lands,  &c.,  in  the  parishes  of  G. 
and  M.,  and  also  all  those  my  lands,  &c.,  in  C.  afore* 
said"  (which  the  testator  recited  he  had  by  his  said  will 
devised  to  his  brothers  Thomas  and  Robert,  and  thdr 
children  respectively) ;  <<  and  I  direct  that  the  estate  fi>r 
life^  hereby  devised  to  my  said  wife  in  my  said  lands, 

and 
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and  sitaated  in  the  several  parishes  of  G.,  M.^  and  C^        18  SO* 
shall  vest  in  possession  immediately  after  my  decease.    ^.  '^  ^ 
and   take  precedence  of  the    several    estates  thereof  v. 

respectively  devised  or  limited  by  my  said  will."  The  Bbistow. 
testator  then,  after  the  decease  of  his  wife,  gave  and 
devised  the  said  lands,  &c.,  so  thereby  devised  to  her 
for  life,  to  such  and  the  same  persons,  for  such  and  the 
same  estates,  and  upon  such  and  the  same  trusts  re- 
spectively, as  would  have  taken  the  same  by  virtue  of 
his  said  will;  and  after  reciting,  that  by  his  said  will 
he  had  given  and  devised  his  house  called  Maytham 
Hall^  and  also  all  the  rest,  residue,  and  remainder  of 
his  real  estate  whatsoever,  in  possession,  reversion, 
remainder,  or  expectancy, '  except  as  before  devised, 
mto  his  three  brothers  and  their  heirs  upon  trusts 
therein  expressed,  he  revoked  the  said  last-recited  de- 
vise; and  thereby  gave  and  devised  his  house  called 
Maytham  Hall^  and  all  other  his  real  estate  whatsoever 
which  he  had  by  his  said  will  devised  to  his  said  three 
brothers  upon  the  trusts  therein  mentioned,  unto  Robert 
Mxmypennyy  William  Forbes^  C.  Willis  the  elder,  and 
C  Willis  the  younger  (whom  he  also  named  his  exe- 
cutors), and  their  heirs,  upon  trust,  after  his  decease, 
to  sell  and  dispose  of  such  parts  thereof  as  might  be 
necessary  for  raising  and  paying  his  debts,  legacies, 
funeral  and  testamentary  expenses,  and  the  expenses  of 
their  executorship,  it  being  his  express  will  and  desire 
that  his  said  real  estate  should  alone  stand  charged 
therewith,  and  that  his  personal  estate  should  be  freed 
and  discharged  therefrom;  and  subject  thereto,  upon 
trust  for  his  said  wife  during  her  life,  and  after  her 
decease  npon  such  and  the  same  trusts  as  were  declared 
of  the  real  estate  by  his  said  will  devised  to  the  said 
PhiUips  Momfpenny^  Thomas  Monypenny^  and  Robert 
Mtn^pemyj  and  their  heirs  by  his  said  will,  immediately 
fubseqnent  to  the  power  of  sale  in  that  behalf  contained. 

I  4  The 
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1830.       The  will  then  proceeded  thus:  "  And  whereas  by  my 
j^     '  said  will  I  have  given,  devised,  and  bequeathed  to  my 

V.  said  brother  Phillips  Monypennyj  his  heirs,  executors, 

and  administrators,  all  and  every  my  real,  copyhold,  and 
leasehold  estates  in  or  near  the  town  of  Birmingham^  and 
in  the  parish  of  Haclcney  f  now  I  do  hereby  revoke  the 
same  devise  and  bequest,  and  do  hereby  give,  devise,  and 
bequeath  all  and  every  my  said  estate,  so  given  to  the 
said  Phillips  Monypenny  as  hereinbefore  lastly  recited, 
unto  my  said  wife  for  the  term  of  her  natural  life ;  and 
immediately  after  the  decease  of  my  said  wife,  I  giveand 
devise  the  same  unto  my  htoihev Phillips  Monypenm/^  bis 
heirs,  executors,  and  administrators,  absolutely  for  ever." 

In  a  subsequent  part  of  the  same  codicil  the  personal 
estate  was  given  to  Mrs.  Monypenny^  clear  of  debts  and 
legacies ;  and  it  was  provided  that  whatever  debts  pxA 
legacies  she  paid,  should  be  repaid  to  her  with  interest, 
by  sale  of  a  sufficient  portion  of  the  real  estate  charged 
therewith.  By  an  unattested  codicil  of  later  date,  she 
was  nominated  an  iexecutrix  of  the  will,  to  act  in  con- 
junction with  the  executors  already  appointed. 

Subsequently  to  the  execution  of  the  will,  but  prior 
to  the  date  of  the  first  codicil,  the  testator  acquired 
two  freehold  houses  in  Birmingham ;  and  on  the 
Sd  of  June  1822  he  died,  leaving  the  said  Phillips 
Monypenny^  his  heir  at  law,  and  his  widow,  Mary 
Monypennyj  surviving.  The  trustees  and  executors, 
with  the  exception  of  Bjobert  Monypenny^  executed  a 
disclaimer  of  the  trusts,  and  also  renounced  probate  of 
the  will.  The  will  and  codicils  were  proved  by  the 
widow  alone ;  and  upon  the  notion,  which  all  parties 
appear  to  have  entertained,  that  under  the  devise  in  the 
first  codicil  Mrs.  Monypenny  took  a  life-interest  in  the 
whole  of  the  testator's  real  property,  she  obtained  the 

custody 
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cmtody  of  the  title  deeds>  and  was  let  into  possession  of      1880. 
all  the  real  estates,  including;  those  charcred  with  the   w         ' 
payment  of  the  debts  and  legacies,  .and  the  two  after-  v, 

porchaaed  tenements  in  Birmingham^  and  she  continued,  u^or. 
with  the  full  knowledge  of  the  heir  at  law,  in  the » un- 
disturbed possession  and  enjoyment  of  those  estates  as 
long  as  she  liyed«  On  the  5th  of  December  1826  Mrs« 
Mom/penf^  died,  having  paid  debts  and  legacies  to  a  large 
amount,  which  had  not  been  repaid  to  her  at  her  death. 

The  amended  bill  was  filed  on  the  4th  of  December 
1829  by  Phillips  Monjfpenny^  the  heir  at  law,  and  Robert 
Mam/penny^  the  sole  acting  trustee,  and  also  the  executor 
of  the  testator,  against  her  personal  representative ;  and 
it  prayed,  among  other  things,  that  the  title  deeds  of  the 
real  estates  subjected  to  the  charge  might  be  delivered 
up^  —  that  the  testator  might  be  declared  to  have  died 
intestate  with  respect  to  the  two  after-purchased  houses 
in  Birmingham^  —  that  an  account  might  be  taken  of  the 
rents  and  profits  thereof  during  the  time  Mrs.  Many^ 
penny  had  continued  in  possession,  and  that  the  Plain- 
tifl^  Phillips  Monypentn/f  might  be  at  liberty  to  set  off 
against  what  should  be  found  due  from  the  Defend* 
ant  on  that  account  certain  sums  of  money,  which  the 
bill  stated  to  be  due  from  the  Plaintiff  to  the  estate  of 
Mrs.  Monypenny,  in  respect  of  her  disbursements  as  the 
executrix  of  her  husband,  the  Plaintiff  submitting,  that 
if  upon  the  result  of  the  account  a  balance  should  be 
fimnd  due  to  the  Defendant,  a  sufficient  sum  for  the  pay-* 
ment  thereof  should  be  raised  by  sale  or  mortgage  of  a 
portion  of  the  real  estates  charged.  The  answer  of  the 
Defendant  did  not  set  up  the  statute  of  limitations  as  a 
bar  to  any  part  of  the  demand. 


Mr.  Pemberton  and  Mr.  Barber^  for  .the  Plaintiff 


Mra 


na 


CASES  IN  CHANCERY. 


188(K  Mr.  Tinney  and  Mr.  Goodeve^  for  the  Defendaot 

«•  The  first  point  argued  was,  whether  under  the  words 

"'^^*      of  the  will  and  codicil  Mrs.  Monypenny  was  entitled  to 
the  rents  of  the  houses  at  Birmingham  during  her  life. 

The  Master  ^  the  Rolls  decided  that  the  houses  at 
Birmingham  did  not  pass  to  Mrs.  Monypeimy. 


It  was  then  argued  for  the  Defendant  that,  as  Mrs. 
Monypenny  had  been  let  into  possession,  and  had  con- 
tinned  during  her  whole  life  in  the  peaceable  receipt  of 
the  rents  of  the  houses  in  question,  under  a  mistake  into 
which  all  parties  innocoitly  fell,  and  as  those  rents  had 
been  paid  to  her  with  the  assent  and  approbation  of  the 
Plaintifl^  the  latter  was  not  now  entitled  to  be  relieved 
against  the  consequences  of  his  own  error,  more 
especially  in  a  case  where  he  had  every  means  of  in- 
forming himself  of  his  rights,  and  the  error  was  purely 
one  of  law ;  BUbie  v.  Lumley  {a\  Brisbane  v.  Dacres  (A), 
Sfyring  v.  Greenwood  (c),  Andrew  v.  Hancock  (^),  BrYim- 
sion  V.  Bobins.  {e)  It  was  farther  contended,  that  these 
rents  being  wrongfully  received  by  Mrs.  Monypenny^ 
could  have  been  recovered  in  her  lifetime  only  by  an 
action  of  trespass,  and  that  this  action,  being  founded  in 
torti  died  with  her,  so  that  the  rents  were  no  longer 
recoverable  by  the  Plaintiff.  And  farther  it  was  said, 
that  although  in  some  cases  the  action  of  trespass  might 
be  waived,  and  the  action  for  money  had  and  received 
adopted,  that  could  not  be  the  case  where  the  title  of 
the  land  came  into  question,  as  it  did  here,  inasmuch 
as  the  Plaintiff  by  his  bill  submitted  that  point  to  the 

judgment 
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jadgment  of  the  Court    In  support  of  this  proposi-       18S0* 
tioD,  the  cases  of  Cunningham  v.  Laurents  (a),  Newien    L'   ^  '  \ 
r.  Graham  (ft),  and  Marshall  v.  Hopkins  (c),  were  cited.  v. 

The  Defendant  also  insisted  that,  if  the  Plaintiff  was  ^w"**^- 
entitled  in  this  suit  to  claim  any  part  of  the  rents  of  the 
Birmingham  houses  received  by  Mrs.  Mcm/pemy^  he 
could  claim  only  such  rents  as  were  received  by  Mrs. 
Monypenmf  within  six  years  from  the  filing  of  the 
amended  Inll  which  first  raised  the  claim  to  them ; 
fiir  unless  the  Plaintiff  could  by  action  at  law  have*  re- 
covered them  from  the  Defendant^  he  could  not  recover 
tbem  in  equity. 

For  the  Plaintiff  reliance  was  placed  on  HariMy  ▼• 
IVaC#(iO  and  PtMeney  v.  Warren,  {e) 

Jlk  Master  cfthe  Rolls. 

The  general  principle  which  governs  cases  of  this 

kind  is  stated  in  Hambly  v.  Trott.{g)     In  that  case 

Lord  Mansfield^  after  citing  a  case  from  Sir  Thomas 

Baymond^  in  which  an  executor  was  held  not  to  be 

chargeable  in  tort  for  a  wrong  done  by  his  testator,  ex-> 

presses  himself  in  the  follpwing  manner :  —  ^*  Sir  Tho^ 

mas  Baymond  adds*  vide  SaviUe,  40.,  a  difference  taken. 

That  was  the  case  of  Sir  Henty  Sherrington^  who  had 

cut  down  trees  upon  the  Queen's  land,  and  converted 

tbem  to  his  own  use  in  bis  lifetime.     Upon  an  inform- 

stion  against  his  widow,  after  his  decease,  Manwood 

Justice  said,  *  In  every  case  where  any  price  or  value  is 

set  upon  the  thing  in  which  the  offence  is  committed, 

if  the  defendant  dies  his  executor  shall  be  chargeable; 

but  where  the  action  is  for  damages  only  in  satisfaction 

of 

^  («)  I  Baek  Ahr.  9S0.  Gwiil.  edi         (d)  Cowp,  371. 
*  (b)  10  B.  4*  A.  954.  (e)  6  Vei.  7S. 

(r)  l4Smsi,909*.  {i)Coufp.97U 
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of  the  injury  doiie»  there  his  executor  shall  not  be 
liable/  These  are  the  words  Sir  Thomas  Raymond 
refers  to*  Here,  therefore,  is  a  fundamental  distinctioD. 
If  it  is  a  sort  of  injury  by  which  the  oifender  acquires 
no  gain  to  himself  at  the  expense  of  the  sufferer,  as 
beating  or  imprisoning  a  man,  &c.  there  the  person  in^ 
jured  has  only  a  reparation  for  the  delictum  in  damages* 
to  be  assessed  by  a  jury.  But  where  besides  the  crime 
property  is  acquired  which  benefits  the  testator,  them 
an  action  for  the  value  of  the  property  shall  survive 
against  the  executor^  As  for  instance,  the  executor 
shall  not  be  chargeable  for  the  injury  done  by  his  testator: 
in  cutting  down  another  man's  trees,  but  for  the  benefit 
igriaing  to  his  testator  for  the  value  or  sale  of  the  trees 
he  shall."  Therefore  where  the  trespasser  commits  ait 
injury,  without  benefit  to  Himself,  and  dies,  then  the 
action  dies  with  the  person.  But  where  the  injury  is 
attended  with  a  profit  to  the  trespasser,  there  the  party 
may  waive  the  /or/,  and  bring  an  action  of  assumpsit 
against  the  executor  for  tlie  value  of  the  property  takea 
by  the  trespasser. 

It  is  truly  said,  that  the  tide  to  land  cannot  be  tried 
in  an  action  for  money  had  and  received ;  but  this  is  to 
be  understood  of  cases  where  the  present  right  to  land 
is  in  question,  and  not  cases  where  the  question  applies 
only  to  past-gone  rents.  If  the  Plaintiff  had  proceeded 
against  Mrs.  Mont/penny  in  her  lifetime,  and  during  her 
possession  of  the  land,  he  could  not  have  sustained  the 
action  for  money  had  and  received,  but  must  have  pro- 
ceeded by  ejectment,  for  there  the  title  to  the  land  would 
have  been  in  question.  This  distinction  governed  the 
late  case  of  Pearce  v.  Day  {a)  before  Lord  Tenterdeuy 
where  after  the  death   of  a  bankrupt,  who  had  been 

tenant 
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tenant  for  life  of  certain  property,  his  assignees  re-        1880. 
covered,  in  an  action  for  money  had  and  received,  the    ^\-'  ^~' 

r  I  .     ,.^  n  111      MONYFEMHT 

past-gone  rents  of  his  hfe-estate  from  a  person  who  had  v. 

received  them  under  colour  of  a  fraudulent  mortgage      Baigxow. 
deed.     An  action  for  money  had  and  received  may  be 
brought  to  recover  the  profits  of  an  office^  although  the 
Defendants  set  up  a  title  to  them. 

I  am  of  opinion,  however,  that  the  PlaintilGP  can- 
not, upon  the  principle  of  set-o£^  claim  to  be  allowed 
the  amount  of  the  rents  thus  received  by  Mrs*  Mony^ 
pemy  against  the  demand  of  the  Defendant  for  the 
debts  and  l^acies  paid  by  that  lady,  because  the  sums 
which  she  has  so  paid  do  not  form  a  personal  demand 
against  the  Plaintifi. 

If  an  action  at  law  had  been  brought  by  the  Plaintiff 
Mom/penny  against  Bristaa>  to  recover  these  rents,  and 
BrisUm  had  not  at  law  pleaded  the  statute  of  limitations. 
Mom/penny  would  have  recovered  the  full  amount  of  the 
rents  received  beyond  the  six  years :  and  as  Mr.  BrisUm 
has  not  in  this  suit  in  equity  set  up  the  statute,  the 
Plaintiff  is  entitled  here  to  the  full  amount  of  the  rents 
received  by  Mrs.  Monypenny, 


The  Defendant  appealed  from  so  much  of  his  Honor's         I83i. 
decree  as  declared  that  the  two  houses  in  question  did     .         * 
not  pass  to  the  widow  by  the  first  codicil,  and  that  her 
representative  was  bound  to  account  for  the  rents  and 
profits  thereof  received  by  her  in  her  lifetime. 

Mr.  Tinney  and  Mr.  Goodeve,  for  the  Appellant. 

The  two  houses  at  Birmingham  passed  to  Mrs.  Many" 
penny  by  virtue  of  the  codicil  of  the  25th  of  July  1818 ; 
the  efiect  of  which  was  to  make  the  will  speak  as  of 

that 
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ISSl*       that  date,  in  other  words,  to  republish  it  on  that  day. 
-,  '~'  The  principle  is,  that  a  codicil  amounts  to  a  ireneral  rfr- 

V,  publication,  unless  it  contains  something  whieb,  either 

fiaittov.  j^y  express  words  or  plain  implication,  shews  the  testa- 
tor's intention  to  restrict  its  operation  to  some  specific 
purpose.  Pigoit  v.  fVmller.  (a)  The  doctrine  of  the 
Courts  is  to  favour  republication,  (i)  It  is  not  necessary 
that  the  codicil  should  contain  any  reference  to  the  real 
estate ;  Barnes  ▼•  Craose.  {e)  Nor  will  a  devise  by  a 
eodicil  of  part  of  a  testatoi^s  after^parchased  lands  prevent 
odier  lands  so  purchased  firom  passing  under  a  general 
devise  in  the  will.  Goodtitle  v.  Meredith  (<Q,  Coppin  v. 
Rmg^Um^  {e)f  Htdme  v.  HeggeUe.  (g)  Sir  W.  Grant 
lidd,  in  Be^Boliy  v.  E^on  (A),  that  a  codicil,  by  irfiich 
certain  lands  were  specifically  devised,  had  Uie  eflfect  of 
rq)ublishing  the  will,  so  as  to  subject  them  to  a  general 
charge  of  debts  contained  in  the  will.  There  is  nothing 
in  tbb  codicil  which,  either  in  terms  or  by  implica&n^ 
indicates  a  different  intention  on  the  part  erf*  the  testator. 
On  the  contrary  it  was  nianifi98tly  his  purpose^  and  it 
was  so  undera(tood  and  acquiesced  in  by  all  parties,  that 
his  widow  should  enjoy  for  her  life  the  rents  and  profits 
of  fdl  his  real  estetes.  The  recital  in  the  commencement 
6f  the  codicil  indicates  this  purpose  most  unequivocal^: 
if  it  stood  alone,  it  would  amount  to  a  devise  of  all  his 
property  to  her;  and  the  language  of  the  residuaiy  clause, 
wherein,  subject  to  a  trust  for  debts  and  legacies,  and  sub- 
ject to  his  widow's  life-interest,  he  devises  Mar/tham  Hatt^ 
and  all  the  rest  of  his  real  estate  whatsoever,  to  the  Plain- 
tiff^, in  strict  settlement,  must  be  construed  with  reference 
to  the  recitel,  and  cannot,  without  defeating  die  intent, 
be  confined  to  those  residuary  estetes  exclusively,  which 

the 

(a)  7  Fe».  9S.  (#)  2  Bro.  C  C.  S91. 

(6)  1  Vern.  550.  {g)  1  Mer.  885. 

(c)  1  r<f«.jun.466.  (A)  Sikfer.  1S8. 
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the  will  had  devised  to  his  three  brothers  upon  trust        1631. 
The  case  of  Bofwesv.Bcwes{a)f  on  which  the  Plaintiff  -l- 
will  rely,  turned  upon  the  use  of  tlie  word  ^^  said/'  which  •. 

was  hM  to  confine  the  operation  of  the  codicil,  there  Bu>*<'^* 
bring  no  indication  of  an  intention  (6  republish  the 
willy  to  be  collected  from  any  other  part  of  it  Yet 
even  there  Lord  Thte^laWf  on  an  appeal  to  the  House  of 
Lordsy  coosidered  the  codicil  to  amount  to  a  general 
republicatioo.  Viewing  this  as  a  question,  not  of  re- 
publication, but  of  construction,  the  dispositive  parte  of 
the  codicil,  and  particularly  the  residuary  clause,  coupled 
widi  the  strong  and  unequivocal  language  of  the 
preamble^  are  suflScient  to  pass  the  after-purchased  pn>« 
perty  with  the  rest;  BUnn  v.  Walker,  {b) 


Assnming  ihe  decision  to  be  against  the  Appellant 
vpcm  the  first  point,  it  is  too  late  to  ask  for  an  aoRnnit 
ef  the  rents  of  these  houses  after  the  widow's  death.  The 
daim  vras  only  set  up  by  the  amended  bill  in  the  end  of 
the  year  1829.  The  rule  at  law  is,  that  where  a  person 
is  in  possession,  3^u  must  first  bring  ejectment  against 
Urn,  and  then  resort  to  ihe  action  for  mesne  profits.  If 
the  Defendant  die  before  recovery  in  the  ejectment,  the 
remedy  is  gcme,  for  no  action  lies  for  mesne  profits  while 
the  legal  title  is  in  dispute ;  Newton  v.  Grahanu  (r) 
HamUy  v.  Trott  {d\  and  Boyter  v.  Dodsworth  (e),  haiie 
no  application.  Where  the  demand,  as  in  the  present 
case,  is  of  a  purely  legal  nature,  courts  of  equity 
follow  the  rule  of  law  and  refuse  the  account  In 
BmmemaU  v.  BamewaU(g\  where  after  a  recovery  in 
qectment  the  defendant  died,  a  bill  filed  against  his 
executor  for  an  account  of  rents  and  profits  was  dis- 
missed; 

(a)  7  T.  B. 482.5.  C.    2  Bot.  .  (tf)  10 B,  4r  C.SM. 
f  P.  500.  in  the  Home  of  Lords         (d)  Cotup.  57  U 
on  appeaL  (0  ^  ^-  B.681. 

(6)  Jm6.  661.  (g)  5  Bidg.  F.  C.  §4. 
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ISSU       missed;  and  the  language  of  Lord  J^on  in  Ptdieney  r. 

*  ■  '  '  Warren  (a),  recognises  the  same  doctrine.  It  is  clear 
V,  that|  ir  Mrs.  Mor^enny  were  now  alive,  no  action  for 

BaifTow*  money  had  and  receiyed,  or  for  use  and  occupation^ 
could  be  maintained  against  her ;  as  the  tide  to  the  land 
is  disputed,  and  could  not  be  tried  by  those  forms  of 
action ;  and  her  executor  stands  precisely  in  her  place. 
The  Court  has  no  original  jurisdiction  to  entertain  a 
suit  for  mesne  profits,  and  unless  there  be  equitable  cir- 
cumstances to  call  its  jurisdiction  into  operation,  the 
parties  must  be  left  to  their  legal  remedies ;  for  when 
equity  gives  the  account,  it  proceeds  on  the  analogy  of 
the  rule  at  law,  TiUey  v.  Bridge  (£),  Dormer  v.  Fortes^ 
cue  (c),  Norto9i  v*  Frecler  {d)j  HuUon  ▼.  Simpson,  {e) 

There'  are  no  equitable  circumstances  to  justify  the 
Comt  in  interfering,  even  supposing,  contrary  to  the 
fact,  diat  a  judgment  in  ejectment  had  been  recovered 
in  the  lifetime  of  the  widow.  Duke  ^  Bolton  r. 
Deane.{g)  The  Plaintiff  has  been  himself  guilty  of 
great  laches  in  not  filing  his  bill  till  long  after  the 
widow's  death ;  and  there  is  no  pretence  of  fraud :  all 
parties  acted  innocendy.  The  rents  were  paid  to  the 
widow  under  a  common  error,  against  which,  it  being 
an  error  of  law,  there  can  be  no  relief.  Bramston  v. 
Bobins.{h)  Neither  is  there  any  mutuality  of  ac- 
counts, the  judgment  of  his  Honor,  from  which  the 
Plaintifis  have  not  appealed,  having  expressly  decided 
otherwise.  The  mere  fact  that  the  remedy  is  gone  at 
law  will  not  entitle  parties  to  come  into  this  Court  for 
an  account.    Lansdaame  v.  Lansdawne.  (i)    In  Curtis  v, 

Curtis 

(a)  6  Vet.  72.  (g)  Free,  Ch,  516. 

\b)  S  Vem.  519.   Pr.  Ch.  252.  {h)  4  Bingh.  11. 

(r)  ZAik.  130.  (f)  1  Mad.  116.     iJ.  ^  W.    ^ 

(d)  I  Atk,  524.  522. 

{e)  8  Kfra.724. 


^ 
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Curtis  (a)  the  widow  had  filed  her  bill  for  dower  and  1831. 

an  account,  before  the  heir  died,  so  that  her  claim  was  JJ""*^^""*^ 

properly  before  the  Court;  and  in  PuUeney  v.  Warren  (i),  r. 

the  right  had  been  established  by  a  verdict  in  the  life-  B"s'w>w. 
time  of  the  party. 

But,  admitting  the  jurisdiction  to  exist,  still  the  de- 
cree cannot  be  supported ;  for  where  a  party  who  has 
committed  no  fraud  has  enjoyed  undisturbed  possession 
under  a  mistake,  or  where  the  plaintiff  has  been  guilty 
of  laches,  the  account  is  not  to  be  carried  back  farther 
than  the  filing  of  the  bill ;  PuUeney  v.  Warren  (6),  Drum^ 
mond  V.  Duke  qfSU  A1ban^s{c\  Pettraxird  v.  Prescott  ((/), 
Edwards  y.  Morgan  {e\  Pickett  ▼•  Loggon{g) ;  or,  at  all 
events,  it  ought  to  be  confined  to  the  six  years  im- 
mediately preceding ;  Reade  v.  Beade  {h\  Harmood  v. 
Oleander  {i)f  Stackhouse  ▼.  Bamstan.  (k) 

Sir  J5.  Sugden  and  Mr.  Barbery  in  support  of  the  decree. 

The  first  point  is  decided  by  Bowes  v.  Bcfwes^l)^ 
which  is  on  all  fours  with  the  present  case,  and  has 
always  been  followed  and  approved.  Parker  v.  Biscoe,  {m) 
Bowes  V.  BaweSf  indeed,  was  much  stronger  in  &vour  of 
rq>nbUcation,  for  there  the  testator's  object  was  a  mere 
substitution  of  trustees,  and  it  might  well  have  been 
supposed  that  the  trusts  were  meant  to  extend  to  all  the 
property  he  possessed,  whereas  the  sole  purpose  of  this 
testator^s  codicil  was  to  subject  all  the  previous  devises 
to  a  life  estate  to  his  wife,  in  whose  favour  the  interests 
of  the  other  devisees  were  to  be  postponed ;  and  the 

language 

(•)  S  Bro.  C,  C.  6«0.  {h)  5  Vet.  744. 

{h)  6  Ve9. 79.  (t)  C  Vet.  199. 

(c)  5  Ve$.45S.  (k)  10  Vei,A53. 

id)  7  Fet.  S4\.  (0  7  T.  R.  482.      2  J?,  4-  P. 

(e)  Ai*ael.S4\.  500. 

{g)  14  Ves.  S15.  (m)  3  Moore,  24. 
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language  used  id  the  codicil  is  studiously  and  correcdy 
framed  to  effect  that  single  object.  The  idea  of  passing 
subsequently-acquired  property^  the  recollection  that  he 
possessed  any,  never  once  occurred  to  his  mind.  The 
general  words  of  the  preamble  must  be  construed  with 
reference  to  the  dispositive  clauses  which  follow,  and 
these  are  cautiously  and  expressly  confined  to  the  estates 
already  given  by  the  will. 


There  is  more  novelty  in  the  second  point}  but  the 
claim  is  founded  in  substantial  justice,  which  the  Court 
will  not  permit  to  be  defeated  by  technical  objections^ 
It  has  never  been  determined  that  a  bill  will  not  lie  for 
the  recovery  of  rents  and  profits,  where  the  title  is  either 
not  disputed,  or  has  been  established  by  a  judgment  at 
law;  or  where  circumstances  have  precluded  the  pos- 
sibility of  trying  the  title  by  ejectment.  The  cases 
referred  to  of  Dormer  v.  Fortesaie^  Curtis  v.  Curtis^  and 
PtiUeney  v.  Warren^  as  far  as  they  go,  shew  directly  the 
reverse.  All  that  Lord  Hardwicke  meant  to  say  in 
Norton  v.  FrecJcer^  and  Dormer  v.  Fortescue^  was,  that 
he  would  not,  in  aid  of  a  mere  ejectment  bill,  where 
infants  were  not  concerned,  and  there  was  neither  fraud 
nor  trust  to  create  an  equity,  make  this  Court  ancillary 
to  the  ejectment  by  decreeing  an  account,  instead  of 
leaving  the  plaintiff  to  recover  the  mesne  profits  by 
action  ;  and  if  JBamewall  v.  Bamewall  decided  any  thing 
farther,  its  authority  is  very  questionable.  It  is  not  the 
mere  loss  of  the  legal  remedy  by  the  accident  of  a 
wrongdoer's  death,  which  of  itself  can  entitle  a  party 
to  come  here ;  but  in  Ijonsdowne  v.  Lansdowne  the  ac- 
count was  given  against  the  representative  of  the  tenant 
for  life,  except  as  to  the  permissive  waste.  Inde- 
pendently of.  the  general  question,  and  without  con- 
tending that  a  decree  for  an  account  of  mesne  profits 
may  be  always  had  in  equity  as  a  matter  of  course,  it  is 

enough 
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enoiigb  fpr  the  Plaintifis  tliat  the  circumstanced  h^e  ftr^       1831. 
so  peculiar  as  of  necessity  to  ground  the  jiuriscjiction.    Jg  '  '   " ' 
The  biU  18  not  filed  merely  for  an  account ;  it  prays  a  o, 

jdehvery  of  the  title-<leeds;  and  the  account  is  incidental  "^^^o*- 
to  that  relief;  for  the  Defendant  is  entitled  to  retain  the 
deeds  till  the  sums  paid  by  his  testatrix,  which  sums  the 
will  has  charged  on  the  devised  estates,  have  been  repaid. 
Dormer  v.  ForUscue.  (a)  The  nature  of  those  counter- 
claims,  too,  creates  a  mutual  accountability  which  espe- 
cially calls  for  equitable  interposition.  The  widow  having 
got  into  possession,  with  the  acquiescence  of  the  heir, 
under  a  common  mistake,  was  not  a  trespasser  or  wrong- 
doer, and  the  heir  may  therefore  elect  to  treat  her  as  hi^ 
tenaot  or  bailiff,  and  come  into  equity  for  an  accouiU  of 
the  rents  as  monies  received  to  his  use.  Supposing 
those  equitable  circumstances  had  been  want'mg  which 
here  givcf  .the  jurisdiction,  the  Plaintiff  m^t  stiU 
have  bad  a  remedy  at  law  by  waiving  the  tort  and  pro- 
ceedii^  by  an  action  for  use  and  occupation,  or  for 
money  bod  and  received ;  for  Birck  v.  JVfighl  (b)  only 
decided,  what  is  confirmed  by  Ptdteney  v.  Warr^riy 
that  after  bringing  ejectment  whicli  is  founded  in  tort, 
a  party  cannot  recover  the  rents  And  profits  by  an  actipn 
for  use  and  occupation :  ,but  in  Pearce  v.  Day,  before 
Ix>rd  Tenterdetij  the  assignees  of  a  bankrupt  who  had 
made  a  fraudulent  conv^anoe  of  his  life-interest  in 
certain  property,  and  died  before  ejectment  could  be 
brought,  recovered  the  value  of  the  rents  and  profits 
from  the  person  in  possession  under  the  conveyance ; 
a  direct  authority  to  prove  Uliat  a  party  may,  if  he 
pleases,  waive  the  tort  and  ^proceed  upon  the  implied 
contract. 

All  the  authorities  shew  that  if  the  account  is  to  be 
given,  it  ought  to  be  carried  back  to  the  time  when  the 

title 

(a)  Z  AH.  iS4.  (L)  1  T.  R.  578. 
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title  originally  accrued,  unless  indeed,  which  he  has  not 
attempted  in  the  present  instance,  the  defendant  thinks 
fit  to  set  up  the  statute  of  limitations ;  and  that  can  only 
be  done  with  effect  by  formally  pleading  it  to  the  suit, 
or  insisting  upon  it  by  way  of  defence  in  the  answer. 


T^e  Lord  Chancellor,  after  stating  the  question, 
and  reading  the  material  part  of  the  codicil,  continued 
as  follows :  — 


That  a  codicil  makes  the  will  speak  as  of  its  own  date, 
must  be  admitted  to  be  the  general  rule;  but  it  may, 
nevertheless,  be  framed  in  such  a  manner  as  to  operate  as 
a  partial  republication  only,  or  to  work  no  republication 
at  all.  If,  for  example,  I  leave  by  will  all  my  farms 
at  Dale  to  ^.,  and  having  afterwards  acquired  another 
farm  at  Dale^  I  say  in  a  subsequent  codicil,  **  I  hereby 
give  to  B.  the  identical  brms  which  my  will  has  given 
to  A."  it  would  obviously  be  doing  violence  to  the  lan- 
guage to  construe  those  words  as  carrying  the  newly- 
acquired  farm.  This,  in  substance,  is  the  case  of  Bcnxs 
V.  Bcnoes  (a),  and  in  substance  also  the  case  before  the 
Court,  although  I  take  Bowes  v.  Bowes  to  be  the  stronger 
of  the  two  in  favour  of  republication.  The  testator 
there  had  by  his  will  devised  all  his  freeholds  and  copy- 
holds to  six  trustees ;  by  his  codicil  reciting  the  trust  and 
revoking  it  so  far  as  it  related  to  two  of  the  six  trustees, 
he  devised  to  the  remaining  four  his  said  lands,  upon 
the  same  trusts  on  which  the  will  had  given  them  to  the 
six ;  and  Lord  Kenyan  held  it  to  be  too  clear  for  argu- 
ment that  the  will  was  not  republished  by  that  codicil; 
an  opinion  in  which  Crrose  and  Lawi^ence^  Justices,  fully 
concurred.     The  case  which  goes  farthest  in  favour  of 

republication! 

(a)  7  T.  R.  48S.     2  Boi,  ^  P.  500. 
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republication,  and  farthest  from  the  principle  of  Babooes       18S2. 
V.  Bowes^  is  Pigott  v.    Waller  {a\  where  Sir  William   ^     -  '   ' 
Grant  went  largely  into  the  consideration  of  the  sub-  o. 

ject,  and  reluctantly  followed  the  doctrine  of  the  more 
modem  decisions*  On  a  subsequent  day  he  said  he 
had  omitted  to  mention  Barnes  v.  Bawes^  and  remarked 
that  the  Court  in  that  case  proceeded  upon  the  intent 
appearing  on  the  face  of  the  codicil.  The  case  of 
Goodiitle  v.  Meredith  (£),  where  the  general  principle  b 
laid  down  broadly,  also  recognises  the  authority  of  Bowes 
V.  Bowes.  In  Hulme  v.  Heygate  [c)  the  Master  of  the 
Rolls,  while  he  expresses  his  entire  concurrence  with 
the  judgment  in  Bowes  v.  BoweSf  holds  it  to  be  **  a  point 
now  clearly  established  as  a  general  rule  that  a  codicil 
duly  attested  does  amount  to  a  republication ; "  and  he 
afterwards  obsenres  {d\  ^^  1  must  absolutely  deny  the 
bference,  that,  because  the  testator  has  thought  fit  to 
specify  some  of  the  after-purchased  estates  in  this 
codicil,  I  am  therefore  to  exclude  all  the  others.  To 
the  question,  Why  does  be  expressly  mention  some 
except  for  the  purpose  of  excluding  the  others,  I 
answer^  that  the  question  would  apply  equally  to  the 
will  itself,  and  tend  to  exclude  all  the  estates  whatever, 
except  thai  which  is  there  specified.'^ 

It  is  quite  another  thing,  however,  to  maintain  that  a 
codicil  shall  in  all  cases  necessarily  amount  to  a  re* 
publication  ;  for  here  it  is  as  if  the  maker  of  the  codicil 
had  said,  *^  I  am  now  dealing  with  the  property  I  have 
gLven^  and  with  no  other."  And  this  view  is  rather 
confirmed  than-  shaken  by  reverting  to  the  preamble  on* 
which  the  Defendant's  counsel  laid  so  much  stress*. 
My  observation  with  respect  to  that  is^  that  if,  upon  the 
sabsequent  part,  the  testator's  intention  were  doubtful^ 

that 

(a)  7  Fes,  9S.  (c)  1  Mer.  990. 

iP)  tM,^  S,S.  (d)  1  Met. 294. 
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SI     '  intention ;  for  ever  since  the  case  of  Acherleu  v.  Ver^ 

MONTPEMNT  .        /•  p 

v;  non  (a)  the  principle  has  been  to  presume  in  favour  of 

misTowi  republication,  making  that  the  rule,  and  the  restriction 
the  exception ;  and  thus  to  throw  the  burthen  of  shewing 
a  limited  intent  upon  the  party  who  denies  the  opera- 
tion of  the  codicil.  I  cannot,  therefore,  agree  in  think- 
ing that  this  codicil  was  no  republication,  unless  the 
testator  thereby  indicated  an  intention  to  repubKsh.  But, 
inasmuch  as  the  operative  words  in  it  appear  to  me  to  be 
sufficiently  restrictive^  the  preamble  is  not,  I  apprehend, 
td  be  taken  into  consideration.  The  decision  in  Bowes  v. 
Bowesj  which  indeed  is  a  weaker  case,  seems  entirely  to 
dispose  of  the  present  question^  In  Bowes  v.  BaweSf  as 
in  the  present  instance,  the  testator  revokes  the  devise ; 
but  he  does  here  what  I  take  to  be  much  stronger,  for  the 
codicil  purports  to  devise  "  my  said  estate,  so  given  to 
the  said  Phillips  Mmtj/penny  as  hereinbefore  lastly  re« 
oiled."  And  what  were  the  estates  which  were  so  given, 
and  wliat  was  the  recital  ?  Clearly,  to  use  the  language 
dS  Mr.  Justice  Grose^  the  testator  could  not  mean  estates 
afterwards  acquired^  for  they  were  not  then  his  to  give. 

Thus  far  upon  the  point  of  republication^  whicli  nfVer 
all  is  but  a  secondary  question,  the  main  contention 
being  whether  the  executor  of  Mrs.  Monypenny  shall 
account  for  the  rents  of  those  after-acquired  houses 
which  during  her  life  she  held  without  a  title,  pos** 
sessing  them,  not  adversely^  nor  as  the  bailiff  of  tb^ 
owner,  and  accountable  to  him  (for  the  owner  was 
ignorant  of  his  rights),  nor  yet  under  any  contracti 
hardly  even  by  sufierance,  but,  as  it  is  alleged^  nnder  a 
mis/take  in  law.  Upon  this  point,  I  cotifess,  I  have  felt 
a  great  deal  of  difficulty ;  but,  after  the  best  consideration 

I  have 

(tf)  J  Bro,  P.  C.  S5.   TowU.  ed. 
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i  have. been  able  to  give,  and  having  regard  to  the 
peculiar  circumstances  of  the  case,  I  am,  on  the  whole, 
inclined  to  agree  with  His  Honor  upon  this  part  alsp  of 
his  judgment,  and  to  decide  that  the  personal  represent- 
ative of  Mrs.  Alofiypenny  is  bound  to  account  for  the 
rents.  The  leaning  ought  clearly  to  be  towards  making 
him  an  accounting  party.  The  niceties  at  law  upon 
this  subject  are  illustrated  in  the  well  known  case  of 
Hambly  v.  Trott  (o),  where  Lord  Mansfield  lays  down 
the  doctrine  that  tort  or  trespass  will  not  lie  against  an 
executor;  but  that  where,  besides  the  crime,  property  is 
acquired  which  benefits  the  testator,  an  action  for  the  value 
"shall  survive,  and  that,  so  far  as  the  act  of  the  offender 
is  beneficial,  his  assets  ought  to  be  answerable,  and  his 
executor  therefore  shall  be  charged.  The  judgment, 
however,  in  Hambly  v.  Trott  does  not  assist  us  much, 
for  the  question  in  that  case  was,  not  whether  the  re- 
medy lies  against  the  executor,  but  whether  it  lies  against 
the  party  in  his  lifetime?  Here,  on  the  other  hand, 
tliere  was  no  ejectment,  and  consequently  no  action  for 
mesne  profits  brought  in  Mrs.  Monypenni/s  lifetime,  as 
she  died  before  the  mistake  was  discovered. 


18S?. 


MONYPENNY 
V, 

Bristow. 


Upon  the  whole,  although  I  do  not  see  my  way 
clearly  amidst  the  apparent  conflict  of  dicta  and  autho- 
rities upon  this  point,  I  can  find  no  satisfactory  reason 
to  justify  me  in  reversing  the  judgment  of  the  Court 
below.  I  shall  affirm  the  decree  without  costs,  and 
direct  the  deposit  to  be  returned,  (i) 


^  {fl)  Cowp.  37 1. 

{b)  Upon  the  efTect  of  a  co- 
cBcil  in  republishing  the  will,  in 
addition  to  the  cases  cited  in  the 
irgument,  see  Guest  v.  WiUatey^ 
2  Bmgh.AW,  and  3  Bingh.  614 , 
Wmams  T.  GoodiUU,  10  B.  4- 
C.895.     A%   to   the  time  froin 


which  the  account  will  be  4i« 
rected,  and  the  necessity  of  in« 
sisting  upon  the  statute  of  li- 
mitations by  way  of  defence  in 
the  pleadings,  Herct/  v.  Ballard^ 
4  Bro,  C.  C,  468.,  Cory  v.  Cory^ 
pott,;  but  sec  Collins  v.  Ar- 
cher,   I  Rust.  4*   M.  284.      In 


K  4 


Gardiner 
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no  doubt  seems  to  have  been 
suggested  as  to  the  right  of  the 
Court  to  decree  an  account  of 
rents  and  profits  fsom  the  time 
when  the  title  accrued  against 


the  peraonal  representatives  of  a 
person  who  had  been  allowed  to 
take  possession  under  a  mistake 
of  law,  and  who  died  before  the 
title  was  disputed. 


1831. 
Jam.  14,  \5k 

A  testator 
give»  to  his 
mother  an 
annuity  for 
life,  and  after 
her  decease  to 
his  sister,  if 
she  be  a 
widow,,  but 
not  otherwise, 
but  to  revert 
back  to  \m 
children,  after 
her  death. 
At  the  death 
of  the  testator 
and  of  the 
mother,  who 
survived  him, 
the  sister  was 
a  married 
woman:  Held, 
that  the  sister 
on  afterwards 
becoming  a 
widow,  was 
not  entitled  to 
the  annuity. 


BARTLEMAN  v.  MURCHISOK 

nnHE  question  arose  on  the  construction  of  the  follow^ 
ing  cUuse  in  a  will: —  ^<  I  give  and  bequeath  unto  my 
mother,  Mrs.  Janet  Murchison^  the  sum  of  100/.  sterling 
money  per  annum,  payable  every  six  months  during  her 
natural  life,  and  after  her  decease  to  my  sister  Mrs. 
Margaret  Bartlemarij  that  is  to  say,  if  my  sister  be  a 
widow,  but  not  otherwise,  but  to  revert  back  to  my 
child  or  children  after  her  death,  and  that  a  sufficient 
sum  for  the  above  purpose  shall  be  invested  by  my  exe- 
cutors in  the  British  funds."  The  testator  also  ap- 
pointed his  children  his  residuary  legatees. 

Janet  Murciison  and  Margaret  Bartleman  both  sur- 
vived the  testator.  At  the  date  of  his  will  and  the  time 
of  his  decease,  Mrs.  Bartleman  was  a  married  woman, 
and  she  continued  under  coverture  till  some  time  after 
the  death  of  Mrs.  Murciisony.  when  her  husband  having 
died,  she  filed  her  bill  claiming  the  annuity.  The  exe- 
cutors put  in  a  general  demurrer,  which  the  present  Vice- 
Chancellor  on  argument  allowed,  and  the  Plaintiff 
thereupon  appealed. 


The  Solicitor  General  and  Mr.  Temple^  for  Mrs.  JBor- 
tteman. 

This 


Baetlemait 
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Thb  is  a  mere  question  of  intention  to  be  collected  IBS  I. 
from  the  language  of  the  instrument  itself,  as  applicable 
to  the  relative  situation  of  the  parties.  The  natural 
presumption  is  that  the  testator  wished  the  annuity  to  Mubchison, 
be  a  provision  for  his  sister  (who  was  plainly  an  object 
of  his  affection ),  but  to  take  e&ct  only  at  the  time  and 
in  the  single  event  of  her  becoming  a  widow.  The 
word  *^  be"  is  here  equivalent  to  become;  or  the  same 
result  will  be  arrived  at  by  reading  the  word  ^*  if"  as  if 
it  had  been  written  ^^when;"  a  construction  frequently 
adopted  where  good  6ense  and  probability  recommend 
it;  Smart  v.  Clark,  {a)  During  the  Plaintifi^'s  coverture 
the  burthen  of  supporting  her  would  of  course  fall  upon 
her  husband  t  but  when  he  died,  her  situation  would  be 
materially  altered;  and  it  is  irrational  to  suppose  the 
testator  could  have  meant  to  leave  her  title  tahis  bounty 
to  depend  on  the  collateral  accident  of  her  being  or  not 
being  a  widow  at  the  Ume  when  the  prior  life  estate  de* 
tennined.  According  to  the  clause  even  as  it  stands, 
every  letter  of  the  bequest  has  been  strictly  fulfilled^  and 
the  Plaintiff'is  therefore  entitled  to  demand  the  annuity.' 
The  bequest  is  to  Mrs.  Bartleman^  ^^y  not  at^  the 
motber^s  decease ;  and  if  she  be  a  widow  and  not  other- 
wise. The  mother  is  now  dead ;  and  Mrs.  Bmileman  is 
a  widow.  It  is  true  she  was  not  a  widow  at  the  moment 
when  the  mother  died  r  but  no  such  term  is  annexed  to 
the  gift  by  the  will;  and  the  Court  wiU  not  import  into  it 
a  condition  which  is  not  expressed,  which  is  not  re- 
quired by  any  legal  principle,  and  of  which  the  oper- 
ation would  be  to  defeat  the  bequest  altogether.  There 
is  no  peremptory  rule  of  law  which  prescribes  that  the 
Testing  of  a  legacy  shall  not  remain  in  suspense  during 
any  number  of  existing  lives.  On  the  contrary  such 
tospense  is  extremely  common,  as  in  the  case  of  be- 
quests 

[a)  3  Ruts.  365. 
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quests  to  females  on  their  marriage,  and  no  practical 
inconvenience  has  been  found  to  result  from  it.  Godfrey 
V.  Dtwis  {a)y  and  other  cases  of  that  description  have  no 
application:  for  here  the  legatee  was  in  esse^  and  her 
enjoyment  only  was  postponed ;  and  it  is  not  necessary 
that  the  interest  should  become  vested  absolutely  at  the 
determination  of  the  particular  estate,  provided  the  period 
of  suspension  does  not  exceed  the  rule  against  perpe- 
tuities. The  peculiar  wording  of  the  last  sentence^ 
when  it  speaks  of  the  fund  reverting  back  to  the  testa- 
tor's children  after  Mrs.  BartlemafC%  death,  fortifies  the 
construction  fouuded  on  the  language  of  the  bequest ; 
for  if  the  legacy  were  never  to  vest  in  her,  or  never  to 
be  suspended,  with  what  propriety  could  it  be  directed 
to  revert  back  to  the  children  upon  that  event  ?  and  as 
the  capital  was  to  be  invested,  and  the  children  were  to 
take  no  interest  in  the  fund  till  after  her  decease,  the 
principal  till  then  could  not  be  touched,  and  what  was 
to  become  of  the  dividends  in  the  mean  while?  Had  the 
testator  considered  them  undisposed  o^  would  he  not 
have  included  them  expressly  in  the  residuary  clause  ? 
On  the  other  band,  the  claim  of  the  Defendants  cannot 
be  maintained  without  doing  violence  to  the  will,  fer 
either  the  word  ^after ''  must  be  construed  to  mean  ^^  at;" 
or  the  description  of  the  legatee  must  be  qualified  by  the 
insertion  of  the  word  '*  then"  or  some  other  phrase  of 
the  like  import^  and  that  for  the  very  purpose  of  ex- 
cluding her. 


Sir  E.  Sugden  and  Mr.  B.  Parrtfj  eonlrd. 

There  is  nothing  illegal  in  the  suspense  which  the 
Plaintiff's  construction  would  require,  but  it  is  contrary 
to  the  probable  intent,  and  will  not  be  presumed  where 
the  words  are  fairly  capable  of  a  different  meatiing.     In 

deciding 

(a)  6  Fes.  43, 
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deciding  questions  of  this  kind  with  respect  to  personal 
property,  the  Court  always  leans  to  that  interpre- 
tation which  will  prevent  or  most  speedily  put  an  end  to 
the  contingency.  The  rule  is  founded  pardy  on  con- 
yenience,  partly  on  the  analogy  of  the  law  as  to  real 
estates,  and  partly  on  considerations  of  probability ;  and 
it  has  prevailed  in  a  variety  of  cases  where  the  argument 
now  set  up  was  attempted  without  success.  Ellison  ▼, 
Airey  («),  Godfrey  v.  Davis,  {b)  Upon  the  same  princi- 
ple a  legacy  to  the  children  of  A.^  or  to  A*s  children,  after 
the  death  of  B.^  or  to  A.^s  children  generally  at  twenty- 
one,  will  exclude,  in  the  respective  cases,  all  such  children 
as  happen  to  come  into  esse  after  the  death  of  the  testa- 
tor, or  of  B.,  or  after  the  time  when  the  eldest  attains 
twenty-one;  these  being  the  first  periods  respectively 
when  the  interest  given  can  by  possibility  be  held  to 
vest  Here,  if  no  prior  life  estate  had  been  bequeathed, 
a  doubt  could  not  be  suggested — the  case  would  range 
within  the  first  of  these  classes :  the  insertion  of  the  life 
estate  to  the  mother  makes  it  fall  precisely  within  the 
principle  of  the  second.  According  to  the  Defendants' 
construction  not  a  word  requires  to  be  inserted,  rejected, 
or  altered.  **  After  ^  must  mean  immediately  after,  that 
is,  at  the  decease.  The  obvious  purpose  was  to  make  a 
provision  for  Mrs.  Bartleman  only  in  case  she  was  a 
widow  at  the  determination  of  the  mother's  life  in- 
terest, and  not  at  any  time  when  she  should  become 
The  plaintiff's  argument  would  go  the  length  of 


so. 


holding  that  the  annuity  was  to  be  enjoyed  durante 
mdmiatef  to  vest  the  moment  she  became  a  widow,  and 
to  be  again  devested  every  time  she  married ;  a  most 
extravagant  supposition,  and  directly  at  variance  with 
the  subsequent  clause,  by  which  the  fund  was  not  to 
**  revert  back  *'  to  the  children   till  after  her  decease. 

That 


1631 


Babtlbman 

t». 
MuncHuoM. 


(a)  1  Vet.  fen.  111. 


(&)  6  Vet.  45. 
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That  phrase  creates  no  real  difficulty,  for  it  only  refers 
to  the  case  of  the  legacy  having  vested ;  if  that  has  once 
happened  the  fund  is  not  to  revert  till  after  the  legatee's 
death.  Perhaps  the  testator  may  not  have  contem- 
plated, and  therefore  not  provided  for  the  event  that 
has  occurred ;  perhaps  he  may  have  foreseen  and  not 
thought  proper  to  provide  for  it;  but  either  way  Mrs. 
Bartleman  can  have  no  claim. 


The  Lord  Chancellor. 

Although  in  construing  bequests  of  personal  estate,  the 
same  technical  strictness  does  not  prevail  as  in  devises 
of  real  estate,  the  same  rules  are  to  a  great  extent  appli- 
cable, not  only  with  a  view  to  avoid  a  perpetuity,  but 
also  to  determine  with  certainty  the  persons  to  whom 
the  property  is  to  go.  It  may  therefore  become  neces- 
sary in  construction  to  supply  by  intendment  the  words 
**  living  at  the  time  of  the  testator's  death"  in  a  gift  of 
personal,  as  well  as  of  real  estate.  For  example,  in 
a  bequest  to  the  children  of  A^  the  words  are  con- 
fined to  such  of  A.^s  children  as  are  living  at  the  tes- 
tator's death.  So  where  the  legacy  is  given  at  the  de- 
termination of  a  particular  estate  previously  limited; — as 
where  the  legacy  is  to  A.  for  life,  and  after  his  decease 
to  the  children  of  B^  the  like  rule  of  construction,  im- 
ported from  the  law  as  to  real  estates,  is  allowed  to 
operate,  and  it  restricts  the  bounty  to  the  children  of  B. 
who  are  living  at  the  death  of  A^  that  being  the  time 
when  the  interest  is  to  vest  in  possession.  A  court  of 
equity  will  not  presume  that  a  party  who  is  not  in  esse  is 
intended  to  take,  unless  such  an  intention  be  made  plain 
and  put  beyond  dispute  by  the  words  of  the  will ;  and  it 
is  only  following  out  the  same  principle  to  hold  that  a 
person,  to  whom  a  legacy  is  given  in  a  particular  charac- 
ter, and  by  a  particular  description,  shall  not  be  entitled 

to 
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to  it,  unless   he  be  clothed  with  that  character,  and        1831. 

answer  that  description,  at  the  moment  when  the  lesacy    J      -  ^^ 
.  t_  .  .  Bartlbmam 

might  vest  in  possession.  v. 

MuRC  BISON. 

I 

This  then  is  the  first  difficulty.  Besides,  I  greatly 
doubt  whether  under  the  residuary  clause  the  testator 
meant  to  deal  with  the  property  during  the  intermediate 
period  while  Mrs.  Barileman  was  a  married  woman, 
eqiecially  as  he  has  not  left  that  clause  to  provide  for  a 
case  which  it  would  much  more  naturally  have  covered, 
and  which  was  mudi  more  obviously  in  his  contempla- 
tion— I  mean  the  application  of  the  fund  in  the  event  of 
Mrs.  BarUemarfs  death.  The  probability  is  that  the  par- 
ticular contingency  which  has  taken  place  never  occurred 
to  his  mind.  According  to  the  plain  sense  of  the  words, 
die  bequest  is,  after  the  mother's  decease,  to  the  sister, 
provided  she  be  a  widow  at  the  period  when  the  interest 
is  to  vest,  if  at  all.  In  general  a  testator  does  not  pro- 
vide for  all  cases.  He  may  however  have  said  to  himself 
here^  ''  If  my  sister  be  a  widow  at  the  death  of  my  mo- 
ther, she  shall  have  the  annuity;  but  her  husband  will 
then  see  whether  I  have  made  a  provision  for  her  or 
noc^  and  will  act  accordingly;  and  then,  when  only  she 
takes  it,  she  shall  take  it  for  life,  for  I  will  not  suspend 
the  gift ;  I  provide  only  for  ordinary  circumstances." 
The  authority  of  Smart  v.  Clark  is  by  no  means  broken 
in  upon  by  this  construction.  The  five  years  there 
specified  had  clearly  reference  to  the  non-claim  only, 
bat  upon  the  death  of  the  legatee  at  any  time,  the  be- 
quest over  was  to  take  effect 
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BARNSDALE  v.  LOWE, 


The  Court 
will  not  make 
an  order  for 
the  publica- 
tion of  de- 
positions 
taken  in  a 
suit,  to  per- 
petuate testi- 
mony, whilst 
the  witnesses 
are  alive. 


I^CR.  COOPER  moved  that  deposition9  Uken  m, 
this  cause  might  be  publisbed,  nQtwithstaodiog 
that  the  witness  was  alive.  The  circumstaoces  und^ 
which  he  made  the  application  were  these:  ^i— An  intendi' 
ing  purchaser  liaving  taken  it  as  an  objection  to  the  tide 
or  an  estate,  that  two  of  the  attestii^  witnesses  to  a  will 
under  whicii  the  estate  was  held  were  deadf  it  wa?  made  a 
condition  of  his  contract  that  a  bill  should  be  filed  io 
perpetuate  the  testimony  of  the  surviving  wilnes^*  Tb^ 
hill  was  filed  acoordingly,  and  Jt  now  became  w^riat  to 
see  the  effect  of  the  witness's  evidence.  The  priocipfil 
Oefeadant^  the  heir  at  law,  was  under  ^e,  and  tberefi»n» 
uifiif)able  of  cooseoting;  but  it  (was  the  wish  offll) 
parties  tbaft  the  order  for  publication  should  <be  mad^ 
Mr.  Cooper  referred  to  the  Practical  Regift(rifl\  til 
Harris  v.  Cotterell  [b)  and  to  Dwrdejf  v.  FilAardinge{c) 
OB  furbishing  some  authority  for  conteodii^  that,  vuder 
peculiar  circumstafices,  and  in  a  strong  case,  ibe  Coort 
would  velax  the  «trictoess  of  the  general  rale. 


The  Lord  Oeiakcellos  said  that,  although  he  fek 
very  great  doidit  how  far  he  was  at  liberty  \o  accede  to 
the  i^^pUcatimi,  he  should,  before  he  finally  disposed  of 
it,  direct  a  search  to  be  made  for  precedents. 


Jan,  31.  The  Lord  Chancellor  stated  that  his  observation 

on  the  former  day,  with  respect  to  the  understanding  of 
the  profession   being   unfavorable   to  applications  like 

the 


(a)  Wyatf%  ed.  p.  75.  (6)  3  Mer.  678.  (c)  4  Camp,  401. 
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the  one  before  him,  liad  been  fully  confirmod  by  the  ISSl. 
further  inquiries  he  had  made.  It  appeared  from  the 
precedents  with  which  he  had  been  furnished  by  the 
r^strar,  Mr«  Bedwell,  that  Lord  Eldan  had,  perhaps 
incaatioosly,  permitted  publication  to  pass  in  the  case  of 
DuriUj^  V.  FUzharding^  s  but  in  that  case  the  objection 
ifid  not  seem  to  have  been  snggested,  and  the  order 
probably  was  made  sub  silentio. 

It  was  evident,  however,  that  Lord  Eldon  was  not 
altogether  satisfied  with  what  he  had  done  on  that 
occasion,  for  in  two  subsequent  cases  where  similar 
motions  were  made  under  circumstances  of  considerable 
ur^jeney,  his  Lordship  declined  to  follow  the  precedent 
he  had  himself  created,  and  wonld  not  listen  to  the 
if^icatioD.  The  Lord  Chancellor  added  that  there 
woaid  be  ^eat  danger  in  departing  from  the  strict  mk ; 
the  aathorhies  were  all  against  any  such  departure ;  and 
as  there  was  nothing  in  the  present  case  which  peculiarly 
called  upon  the  Court  t6  make  an  excepCion  in  its 
favour,  he  felt  no  difficulty  in  refusing  the  motion. 


The  following  are  the  sotes  of  the  cases,  to  which  the 
Lord  CbaDceUor  referred  in  the  preceding  judgment:  -**• 

Friday y  Hth  o(  December  18091. 

The  R^ht  Honourable  William  Fitzkardingej  Earl  of 
Bertdey^  lately  called  Viscount  Durdey^  and  others  . 

Plaintifik. 

The    Honourable    Thomas  Fiisdiardinge  Berkeley  and 
others         -         -  -  *  Defendants. 

Upon  the  affidavit  of  Mr.  George  Frere  of  LincdrCs 
hutf  and  an  affidavit  of  notice  to  the  Defendants'  motion^ 
that  the  depositions  of  the  late  Earl  of  Berkeley  might 

be 
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Jmn,9f^ 


BARNSDALE  v.  LOWE. 


The  Court 
will  not  make 
an  order  for 
the  publica- 
tion of  de- 
positions 
taken  in  a 
suit,  to  pej^ 
petuate  testi- 
mony, whilst 
the  witnesses 
are  alive. 


I^CR.  COOPER  moved  that  deposition9  Uken  'm, 
this  cause  might  be  published,  notwiths^ndiog 
that  the  witness  was  alive.  The  cii*cuinstBOces  under 
which  he  made  the  application  were  these:  ^i— An  intendi' 
ing  purchaser  having  takeji  it  as  an  objeaion  to  the  tid^ 
or  an  estate,  that  two  of  the  attestii^  witnesses  to  a  will 
under  whicii  the  estate  was  held  were  deadf  itwa?  made  a 
condition  of  his  contract  that  a  bill  should  be  filed  ifi 
perpetuate  the  testimony  of  tbe  surviving  wilnes^.  Tb^ 
hiU  was  filed  accordingly,  and  it  now  became  iM^riat  to 
see  tbe  effect  of  tbe  witness's  evidence*  Tbe  priocilMll 
Defeadant^  the  heir  at  kw,  was  under  ^e,  and  tberofefm 
uifiif)able  of  ^MMiseoting ;  but  it  (was  the  wish  ofial) 
parties  tbaft  the  order  for  publication  should  ^be  mad^ 
Mr.  Cooper  dre&rrad  to  the  Prattiad  Regis^frifl\  tA 
Harris  v»  Cotterell{b)  and  to  Dwrde^y.  FUAarding0{c) 
as  fur«i:dbing  some  authority  for  contendii^  that,  vader 
peculiar  circuinstaAces,  and  in  a  strong  case,  tbe  Court 
would  velax  the  strictness  of  the  general  rale. 


The  Lord  Oeiakcellos  said  that,  although  he  fek 
vei*y  great  doidit  how  far  he  was  at  liberty  \o  accede  to 
the  appUcatimi,  he  should,  before  he  finally  disponed  of 
it,  direct  a  search  to  be  made  for  precedents. 


Jfffi.8i.  TA^  Lord  Chancellor  stated  that  his  observation 

on  the  former  day,  with  respect  to  the  understanding  of 
the  profession   being   unfavorable   to  applications  like 

tbe 


(a)  Wyatf%  ed.  p.  75.  (ft)  3  Mer.  678.  (c)  4  Can^,  401. 
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the  one  before  him,  had  been  fully  confirmod  by  the  }SS1. 
further  inquiries  he  had  made.  It  appeared  from  the 
precedent!}  with  which  he  had  been  furnished  by  the 
r^strar,  Mr«  BedweU^  that  Lord  Eldwi  had,  perhaps 
inoaatioosly,  permitted  publication  to  pass  in  the  case  of 
Durd^  V.  FUzharding^i  but  in  that  case  the  objection 
did  not  seem  to  have  been  snggested^  and  the  order 
probably  was  made  sub  silentio. 

It  was  evident,  however,  that  Lord  Eldofi  was  not 
altogether  satisfied  with  what  he  had  done  on  that 
occasion,  for  in  two  subsequent  cases  where  similar 
motions  were  made  under  circumstances  of  considerable 
ur^jeney,  his  Lordship  declined  to  follow  the  precedent 
be  bad  himself  created,  and  wonld  not  listen  to  the 
af^icatioD.  The  Lord  'Chancellor  added  that  there 
would  be  ^eat  danger  in  departing  from  the  strict  nie ; 
the  aathorities  were  all  against  any  such  departure ;  and 
as  there  was  nothing  in  the  present  case  which  peculiarly 
called  upon  the  Court  t6  make  an  exception  in  its 
fim>ar,  he  felt  no  difficulty  in  refusing  the  motion. 


The  following  are  the  sotes  of  the  cases,  to  which  the 
Lord  CbaoceUor  referred  in  the  preceding  judgment:  -**• 

Fridat/^  Uth  oi  December  1809. 

The  R^ht  Honourable  William  Fitzhardinge,  Earl  of 
Bertdey^  lately  called  Viscount  Dursley^  and  others 

Plaintifik. 

The    Honourable    Thomas  Fiisdtardinge  Bcrkelejf  and 
others         -         -  -  *  Defendants. 

Upon  the  affidavit  of  Mr.  George  Frere  of  Lincoln^s 
hm^  and  an  affidavit  of  notice  to  the  Defendants'  motion^ 
that  the  depositions  of  the  late  Earl  of  Berkeley  might 

be 
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BARNSDALE  v.  LOWE, 


The  Court 
will  not  make 
an  order  for 
the  publica- 
tion of  de- 
positions 
taken  in  a 
suit,  to  per- 
petuate testi- 
mony, whilst 
the  witnesses 
are  alive. 


I^CR.  COOPER  moved  that  depoaition9  Uken  'm, 
this  cause  might  be  published,  notwiths^ndiog 
that  the  witness  was  alive.  The  circumstBOces  imde^r 
which  he  made  the  application  were  these:  *^  An  intendii; 
ing  purchaser  liaving  taken  it  as  an  objection  to  the  tide 
or  an  estate,  that  two  of  the  attestii^  witnesses  to  a  will 
under  whicii  the  estate  was  held  were  dead,  it  wa?  made  a 
condition  of  his  contract  that  a  bill  should  be  filed  io 
perpetuate  the  testimony  of  the  surviving  wiliies3«  Tb§ 
hill  was  filed  acoordingly,  and  jt  now  became  w^rial  to 
see  the  effect  of  the  witness's  evidence.  The  priopipfil 
Oefeudant^  the  heir  at  law,  was  under  ^e,  and  tberofefni 
uifiif)ab}e  of  ^MMiaeoting ;  but  it  (was  the  wi^b  offll) 
parties  thaft  the  order  for  publication  should  ^be  mad^ 
Mr.  Cooper  dre&rred  to  the  Practical  Begistfrifi)^  ta 
Harris  v.  CottereU[b)  and  to  Dwrde^y.  F$ttilutrdinge{e) 
as  Air«i:jhing  some  authority  for  conteodii^  that,  vader 
peculiar  circumstances,  and  ia  a  strong  case,  the  Coort 
would  velax  the  strictness  of  the  general  rale. 


The  Lord  Oeiakcellcmii  said  that,  although  he  feH 
very  great  doidit  bow  far  he  was  at  liberty  $o  accede  to 
the  triplication,  he  should,  before  he  finally  disponed  of 
it,  direct  a  search  to  be  made  for  precedents. 


Jan,  81.  The  Lord  Chancellor  stated  that  his  observation 

on  the  former  day,  with  respect  to  the  understanding  of 
the  profession   being   unfavorable   to  applications  like 

the 


(a)  Wj/aif»  ed.  p.  75.  (b)  5  Mer.  678.  (c)  4  Can^.  401. 
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the  one  before  him,  Iiad  been  fully  confirmod  by  the  ISSl. 
further  inquiries  he  had  made.  It  appeared  from  the 
precedenCis  with  which  he  had  been  furnished  by  the 
r^strar,  Mr«  Bedwell,  that  Lord  Eldan  had,  perhaps 
inoaatioosly,  permitted  publication  to  pass  in  the  case  of 
Durdej^  V.  FUzhardingei  but  in  that  ease  the  objection 
did  not  seem  to  have  been  snggested,  and  the  order 
probably  was  made  sub  silentio. 

It  was  evident,  however,  that  Lord  Eldon  was  not 
altogether  satisfied  with  what  he  had  done  on  that 
occasion,  for  in  two  subsequent  cases  where  similar 
motions  were  made  under  circumstances  of  considerable 
ur^jeney,  his  Lordship  declined  to  follow  the  precedent 
he  had  himself  created,  and  wonld  not  listen  to  the 
application.  The  Lord  Chancellor  added  that  there 
wooid  be  fl^at  danger  in  departing  from  the  strict  rale ; 
the  aathorities  were  all  against  any  such  departure ;  and 
as  there  was  nothing  in  the  present  case  which  peculiarly 
called  upon  the  Court  t6  make  an  exception  in  its 
finroor,  he  felt  no  difficulty  in  reftsing  the  motion. 


The  following  are  the  sotes  of  the  cases,  to  which  the 
Lord  CbaDceUor  referred  in  the  preceding  judgment:  -**• 

Fridat/y  Hth  o(  December  18091. 

The  R^ht  Honourable  William  Fitzhardingej  Earl  of 
Berkeley^  lately  called  Viscount  Durdej^  and  others 

Plaintiff. 

The    Honourable    Thomas  Fiisdtardinge  Berkeley  and 
others         -         -  -  *  Defendants. 

Upon  the  affidavit  of  Mr.  George  Frere  of  LincolrCs 
Inn^  and  an  affidavit  of  notice  to  the  Defendants'  motion^ 
that  the  depositions  of  the  late  Earl  of  Berkeley  might 

be 
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BARNSDALE  r.  LOWE. 


The  Court 
will  not  make 
an  order  for 
the  publica- 
tion of  de- 
positions 
taken  in  a 
suit,  to  per- 
petuate testi- 
mony, whilst 
the  witnesses 
are  alive. 


I^CR.  COOPER  moved  that  deposJtion9  Uken  ii^ 
'  this  cause  might  be  published,  notwiths^ndiog 
that  the  witness  was  alive.  The  cii*cuinstBOces  under 
which  he  made  the  application  were  these:  •<— An  intendii; 
ing  purchaser  liaving  takeji  it  as  an  objection  to  the  tide 
or  an  estate,  that  two  of  the  attestii^  witnessep  to  a  will 
under  whicii  the  estate  was  held  were  deadf  it  wa?  made  a 
condition  of  his  contract  that  a  bill  should  be  filed  io 
perpetuate  the  testimony  of  the  surviving  witnesjs*  Tbff 
hill  was  filed  acoordingly,  and  h  now  became  w^riat  \Q 
see  the  effect  of  the  witness's  evidence*  The  principil 
Defeudant^  Uie  heir  at  kw,  was  under  ^e^  and  tberefiMr9 
infiif)ab}e  of  canaeoting;  but  it  (was  the  wi^h  ofiJl 
parties  tbaft  the  order  for  publication  should  4>e  mad^ 
Mr.  Cooper  dre&rrad  to  the  Practical  Reg^tfrifl\  tA 
Harris  v,  Cotterell  {b)  and  to  Dttrdeff  v.  FiiAar4inge{c) 
as  furoishing  some  authority  for  contendii^  that,  vadcr 
peculiar  circumstaAces,  and  in  a  strong  case,  ibe  Const 
would  velax  the  ^strictness  of  the  general  rale. 


Tike  Lord  OsAKCELLcm  said  that,  although  he  felt 
very  great  doubt  how  far  he  was  at  liberty  %o  accede  to 
the  application,  he  should,  before  he  finally  disponed  of 
it,  direct  a  search  to  be  made  for  precedents. 


Jfffi.8i.  The  hoKD  Chancellor  stated  that  his  observation 

on  the  former  day,  with  respect  to  the  understanding  of 
the  profession   being   unfavorable   to  applications  like 

the 

(a)  Wyaie%  cd.  p.  75.  (ft)  3  Mer,  678.  (c)  4  Camp,  401. 
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the  one  before  him,  had  been  fully  confirmod  by  the  ISSl. 
further  ioquiries  he  had  made.  It  appeared  from  the 
precedente  with  which  he  had  been  furnished  by  the 
r^strar,  Mr«  BedweU,  that  Lord  Eldon  had,  perhaps 
inoaatioosly,  permitted  publication  to  pass  in  the  case  of 
Durdej^  V.  FUzhardinges  but  in  that  case  the  objection 
did  not  seem  to  have  been  snggested^  and  the  order 
probably  was  made  sub  silentio. 

It  was  evident,  however,  that  Lord  Eldon  was  not 
altogether  satisfied  with  what  he  had  done  on  that 
occasion,  for  in  two  subsequent  cases  where  similar 
motions  were  made  under  circumstances  of  considerable 
xkTgency^  his  Lordship  declined  to  follow  the  precedent 
he  had  himself  created,  and  wonld  not  listen  to  the 
af^icatioD.  The  Lord  Chancellor  added  that  there 
woaid  be  ^eat  danger  in  departing  from  the  strict  rale ; 
the  aathorities  were  all  against  any  such  departure ;  and 
as  there  was  nothing  in  the  present  case  which  peculiarly 
called  upon  the  Court  t6  make  an  excepCion  in  its 
fim>ar,  he  felt  no  difficulty  in  refusing  the  motion. 


The  following  are  the  xrotes  of  the  cases,  to  which  the 
Lord  Cbaoceilor  referred  in  the  preceding  judgment:  -**• 

Fridat/y  Hth  o(  December  18091. 

The  R^I)t  Honourable  William  FUzhardinges  Earl  of 
Berkeley^  lately  called  Viscount  Durdej^  and  others 

Plaintiffs. 

The    Honourable    Thomas  Fiisdiardinge  Berkeley  and 
others         -         -  -  *  Defendants. 

Upon  the  affidavit  of  Mr.  George  Frere  of  Lincoln^s 
Inn^  and  an  affidavit  of  notice  to  the  Defendants'  motion^ 
that  the  depositions  of  the  late  Earl  of  Berkeley  might 

be 
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1831.  be  published  for  the  above  named  Plaintifl^  to  make 
use  of  them  before  the  House  of  Lords,  or  before  any 
committee  of  the  said  House ;  his  Lordship  doth  order 
that  the  said  depositions  of  The  Right  Honourable 
Frederick  Augustus^  late  Earl  of  Berkeley^  be  forthwith 
published  accordingly.  But  the  Plaintiflb'  clerk  in 
Court  is  not  to  publish  the  depositions  of  any  of  the 
other  witnesses. 

Reg.  Lib.  A.  1809|  fo.  58. 


Uth  oSMy  1818. 

CocenUy  v.  Coventry^ 

Mr.  Richards  moved  his  Lordship  that  publication 
might  forthwith  pass^  and  that  the  examiner  might 
be  ordered  to  deliver  out  copies  of  the  dq>08ition8» 

The  bill  had  been  filed  to  perpetuate.  Sir  Samuel 
Bomilly  read  the  Practical  Register  as  the  only 
authority. 

Lord  EldoH  said,  depositions  ought  not  to  be  pub- 
lished, except  between  the  parties  in  the  cause ;  he  had 
great  doubt  about  the  Berkeley  case,  and  great  fault  had 
been  found  with  that  publication.  His  Lordship  ob- 
served that  very  great  care  should  be  taken  about  the 
practice  in  this  case,  and  that  he  would  consider  it.  He 
added,  that  the  reason  why  he  published  the  depositions 
in  the  Berkeley  case  was  to  support  the  dignity  of  the 
family. 

The  order  does  not  appear  from  the  Registrar's  minute 
book  to  have  been  drawn  up,  and  it  is  not  entered. 
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12th  oi February  1817.        ISSl. 
Morison  v.  Arnold. 

In  this  case  the  testator  made  two  wills,  which 
materially  differed  from  each  other :  the  latest  in  point 
of  date  be  signed  in  his  bed-room,  and  it  was  witnessed 
in  an  adjoining  room  by  three  witnesses,  but  they  did 
not  see  the  testator  sign  it,  neither  did  he  acknowledge 
it  to  the  witnesses  as  having  been  executed  by  him.  As 
it  became  necessary  to  sell  the  testator's  estates,  which 
were  of  great  value,  it  was  requisite  that  the  second  will 
should  be  proved  not  to  have  been  legally  executed; 
and  for  that  purpose  a  bill  was  filed  in  this  Court  to 
examine  the  three  witnesses,  and  perpetuate  their  testi- 
mony. After  this  had  been  done,  and  the  witnesses  had 
been  examined  by  the  examiner,  a  difficulty  arose  in 
procuring  publication  of  the  depositions,  the  witnesses 
being  all  alive ;  and  Sir  Samuel  Romilli/  on  the  above 
day  moved  his  Lordship  that  the  depositions  might  be 
published,  at  the  same  time  stating  that  he  could  cite 
no  case  to  his  Lordship  as  an  authority  for  the  appli- 
cation. Lord  Eldon  said  he  would  look  into  authorities, 
bat  not  finding  any,  he  desired  to  see  the  form  and 
•Illations  of  an  order  where  depositions  had  been  pub- 
lished. As  no  precedent  could  be  found  where  the  wit- 
nesses were  living  and  the  bill  had  been  to  perpetuate, 
the  Registrar  furnished  his  Lordship  with  the  order 
made,  upon  the  death  of  one  of  the  witnesses,  in  the  case 
of  Ijord  Abergavenny  v.  Paivelly  12th  Jtdy  1816,  Reg. 
Lib.  A.  1815,  fo.  1261,  (which  is  in  the  same  form  as 
that  in  the  Bei'keley  case).  His  Lordship  told  Sir  Samuel 
Bomilly  and  the  Registrar,  he  thought  he  should  order 
the  depositions  to  be  published ;  but  he  observed  after- 
wards, that  as  the  witnesses  had  signed  a  declaration  on 
the  back  of  the  will  that  they  did  not  see  the  testator  sign, 
and  that  he  had  not  acknowledged  the  will  to  have  been 

Vol.  II.  L  executed 
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18.S1.        exMuted  by  him,  such  an  order  was  in  truth  unneces- 
sary, and  his  Lordship  therefore  refused  to  make  it. 

As  it  was  a  matter  of  great  importance  to  have  the 
depositions  published.  Sir  Samuel  Romilly^  on  the 
11th  oi  February  1817,  again  pressed  the  publication, 
and  on  the  12th  of  February  his  Lordship  again  said  it 
was  unnecessary,  as  the  second  instrument  was  not  a 
will ;  and  he  added  that  he  would  order  the  depositions 
to  be  published,  if  a  precedent  could  be  produced  to 
him,  but  not  otherwise. 

The  same  application  was  aderwards  renewed  before 
his  Lordship,  who  said  he  was  perfectly  right  in  what 
he  bad  done ; 

And,  as  no  case  could  be  produced  as  an  authority 
for  such  an  order,  the  solicitor  for  the  Plaintiff  gave  up 
the  point,  and  filed  a  bill  to  obtain  an  issue. 
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1831. 


MONKTON  V.  ATTORNEY-GENERAL.         -Am.  17, is. 22. 

TN  the  month  of  Juh/  1785,  Samuel  Troiitback  died  at  Where,  in  a 

Madras  at  a  very  advanced  age,  leaving  behind  him  J^e  ohjectls ' 

a  large  fortune,  which  he  had  acquired  in  trade  during  to  connect  i<. 

a  Jong  residence  in  the  East  Indies.     By  his  will,  dated  proving  that 

the  21st  of  Julu  1780,  he  gave  the  bulk  of  his  property   -»» a  deceased 

^  ^        o  I      r      J    person,  was 

to  trustees,  for  the  purpose  of  founding  a  school  for  the  related  to  A.^ 

education  of  orphan  children,  in  the  parish  of  St.  John^  petenrtogive 

Wapping^  "  to  be  called  Troidback's  Poor  Orphan  Hos-  m  evidence 

pital,  or  Blue  Coat  School;"  and  the  will  contained  byj?., in 

Tery  minute  directions  with  respect  to  the  endowment  which  he 
J  ,  ^  claimed  re- 

and  regulation  of  the  charity.  lationship 

with  C. 
A  paper  in 
The  motives  which  (in  part  at  least)  influenced  the  the  handwrit- 

testator  in  making  this  disposition  of  his  property,  suffi-  j."^°j  jn'^j, 
ciently  appear  from  the  declarations  contained  in  the  repositories  at 
will  itself.     After  reciting   that  he  had  no  relation  or  purporting  to 

kindred  alive,  to  his  knowled<j:e  or  belief,  havin^r  outlived  f^  a  genea- 

.  1      -r     *"8*cal  ac- 

thero  all,  his  son  George  and  his  late  dear  beloved  wife  count  of  his 

being  the  last  deceased,  the  testator  bequeathed  "  five  (jj|||j!^*j[^pg. 

gold   star  pagodas  to  every  person  who  shall,   within  presents  C  to 

three  years  after  my  decease,  prove  themselves  to  be  law-  ,ne,„b^p  \^ 

fill  sons  of  any  person  surnanied  Troutback,  and  born  a  admissible  for 
^  _     _       , ,,        ,  ,     ,.,       .  ^,  ^it      T  1      the  same  pur- 

native  o\  England y    and  he  likewise  gave  "  unto  Mr,  Jo/m  pQge,  though 

Tnmtbecky  surgeon,  late  of  the  ship  SpeJce^  in  the  English  "^J'*^/'  ?'"^® 

East  India  Compani/s  service,  the  sum  of  five  gold  star  lifetime, 

pagodas,  though  cr. 
*    o         »   roneous  m 
various  par- 
ticulars, and  professing  to  be  founded  chiefly  on  hearsay. 
Nature  and  amount  of  the  evidence,  upon  which  the  Court  will  direct  an  issue  to 
investigate  a  title  depending  on  a  question  of  pedigree. 

After  a  residuary  fund  had  been  paid  into  the  exchequer,  under  a  decree  establish- 
ing the  right  of  the  crown,  parties  setting  up  a  title  to  the  fund  were  permitted,  upon 
petition  in  the  cause,  and  with  the  leave  of  the  crown,  to  go  before  the  Master  for 
tbe  purpose  of  making  out  their  claim. 
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pagodas,  provided  he  demand  the  same  of  my  trustees, 
at  Fort  St.  George^  in  person,  within  three  years  after 
my  decease,  and  not  otherways,  as  a  person  nearly  of 
the  same  name  with  Troutbackj  though  I  solemnly  be- 
lieve and  declare  that  the  said  John  Troutbcck' is  not  any 
way  related  to  me,  or  of  the  same  family  and  kindred 
with  me,  and  I  disclaim  all  relationship  with  him  or  to 
him."  Next  came  the  following  recital :  —  **  And 
whereas  it  is  natural  for  all  men  to  have  a  regard  for 
their  native  place,  and  where  the  seeds  of  their  educa- 
tion were  first  planted  and  imbibed,  and  more  efjpe- 
cially  when  they  have  no  kindred  or  relations  alive  or  in 
being,  which  is  the  case  with  me,  who  came  on  shore 
naked  and  shipwrecked  in  Indict^  at  the  same  time  I 
lost  my  only  brother,  who  was  drowned."  —  The  testator 
then  proceeded  to  dispose  of  his  property  for  the  charita- 
ble purpose  already  mentioned.  In  th^  course  of  that 
disposition  he  spoke  of  the  public  charity  school,  built 
and  standing  near  St.  John*s  Chapel,  in  IVapping^  <<  being 
the  school  where  I  got  my  first  education,  but  not 
boarded  at,  in  the  year  1706,  1707,  and  1708,  during 
the  tutorship  of  my  godfather  the  late  Samuel  Jrfferies^ 
gentleman,  the  head  schoolmaster."  And  in  another 
passage,  after  giving  a  sum  for  the  purchase  of  an  organ 
in  St.  JbA/i's  Chapel,  Wapping^  he  directed  the  following 
inscription  to  be  cut  and  gilt  in  front  of  it.  "  The  gift 
of  Samuel  7rof/^i/7rZ:,  merchant,  born  in  this  parish,  anno 
Domini  1700."  In  another  part  of  his  will  be  stated  that 
providence  had  *'  prospered  his  honest  endeavours  in 
the  East  Indies^  during  his  residence  there,  now  nearly 
sixty  years." 


In  the  year  1792  a  suit  was  instituted  for  the  pur- 
pose of  administering  the  trusts  of  this  will,  and  under 
the  decree  the  Master  was  directed  to  take  the  usual 
accounts,  and   also  to  inquire  who  were  the  testator^t 
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heir  at  law  and  next  of  kin.  In  Jtdy  ^819  the  Mast^ 
leported  that  no  heir  at  law  or  next  of  kin  of  the  testa- 
tor could  be  found.  The  report  was,  in  Jidy  1814,  fol- 
lowed by  a  decree,  whereby  it  was  declared  that  the 
ixqaests  to  charitable  uses  contained  in  the  will  were 
Toid,  and  that,  as  the  testator  had  left  no  heir  at  law  or 
next  of  kin,  the  residue  of  his  real  and  personal  estate 
had  vested  in  the  crown;  and,  accordingly,  in  the  month 
^  April  1816,  a  sum  of  88,045/.,  being  the  produce  of 
the  clear  residue,  after  deducting  the  costs,  was  paid  into 
his  Majesty's  exchequer  in  pursuance  of  that  decree. 


1881. 


MONKTON 
V, 

Attoanst- 

GiNKBAL. 


In  June  1825,  George  Cawthome^  Catherine Robson^  and 
Imbetta  Ainsley^  who  claimed  to  be  entitled  to  a  share 
of  the  testator's  residuary  estate  as  three  of  his  next  of 
kin,  having  previously  obtained  leave  from  the  Treasury, 
were,  on  their  petition  in  the  original  suit,  permitted  to 
go  before  the  Master  for  the  purpose  of  establishing 
iheir  tide  in  that  character.  In  Jtme  1827  the  Master 
ibade  a  report  against  their  claim,  and  the  petitioners 
thereupon  excepted,  and  at  the  same  time  applied  that 
an  issue  might  be  directed,  in  order  that  the  question  of 
propinquity,  which  the  claim  involved,  might  be  more 
thoroughly  investigated  before  a  jury.  The  Vice*Chan- 
cellor  over-ruled  the  exceptions,  and  refused  the  trial  at 
bw,  on  the  ground  that  no  sufficient  prima  facie  case 
was  shewn  for  it.  The  claimants  now  appealed  from  his 
Honor's  decision. 


On  the  appeal,  the  main  question  came  eventually  to 
be^  bow  far  the  Vice-Chancellor  was  right  in  rejecting 
from  his  consideration,  as  evidence  of  the  relationship 
between  the  testator  and  the  claimants,  certain  docu- 
ments purporting  to  be  a  genealogical  narrative  and 
pedigree  of  the  Troutbeck  family.  These  documents 
were  in  the  bandwritiDg  of  John  Thmtbeck  (the  surgeon 
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in  the  East  India  Company's  service,  mentioned  as  a 
legatee  in  the  will),  and  were  found  in  his  repositories  at 
the  time  of  his  death,  which  took  place  in  the  year  1792. 

The  narrative  bor^  date  1781,  and  began  in  these 
words :  — 


**  The  following  account  of  the  family  of  Troi^ 
beckSf  being  the  best  I  can  at  present  collect,  I  commit 
it  to  paper,  as  a  memento,  hoping  at  some  opportunity 
to  revise  it,  and  make  it  more  correct  and  perfect. 

^*  In  the  following  there  appears  a  deficiency  about 
the  second  generation,  which  nothing  but  the  examin- 
ation of  old  wills  can  rectify/* 

After  referring  shortly  to  the  early  traditions  of  the 
family,  the  narrative  took  up  the  genealogy  at  a  Sir 
Robert  Troutbeck^  who  was  admitted  vicar  of  Newton  in 
1593,  and  it  went  through  the  history  of  his  descend- 
ants in  succession  as  follows  :  — 


a 


Sir  Robert  Troutbeck  was  married  to  Mary  Wilkin- 
son,  and  on  the  lllh  of  January  1637  he  died,  and 
was  buried  at  Newton,  leaving  issue  five  sons  and  two 
daughters,  as  appears  by  his  will, —  William,  George, 
Christopher,  Lancelot,  and  John.  William  married,  and 
lived  at  Blencow,  George  was  rector  of  Bowness  in 
1660.  He  died  in  1691,  and  left  issue  two  daughters, 
who  were  married  to  Hodgson  of  Boston  and  Lawson  of 
Bawness*  Of  him  'tis  remarked,  that  he  laid  down  his 
gown  and  took  his  sword  during  the  civil  wars,  and 
then  resumed  his  gown  again.  Christopher  lived  uigh 
Wigton  in  Cumberland;  but  whether  he  had  any  family 
I  never  could  learn.  Lancelot,  it  is  said,  died  young. 
John  lived  at  Ravenhead,  and,  it  is  said,  had  two  sons 
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that  went  abroad,  but  where  is  uncertain.  William  of 
Blaicorx  had  five  sons  —  George^  John^  William^  Ralphs 
and  Robert.  George  lived  at  Biencow.  John  was  edu- 
cated for  the  church:  he  was  rector  of  Willingbro\ 
Northamptonshire^  and  had  three  sons,  —  Edward^ 
William^  and  Tfiomas.  William  lived  in  Graj/s  Inn 
Lanef  London,  had  one  son,  William^  that  succeeded  him. 
Ralph  married;  was  in  Ireland^  and  had,  it  is  said) 
three  sons.  George,  one  of  his  sons,  came  over  to 
England,  and  after  the  death  of  Ralph  the  widow  came 
OTer,  with  her  other  two  sons,  and  lived  (as  Mr.  Trout-- 
beet  of  Madras  informed  me)  somewhere  in  Wappitig, 
London*  She  married  one  Nicholson :  they  went  to  live 
near  her  son  George  in  Ridon,  near  Corbridge^  North* 
umberland,  where  she  died.  This  I  was  informed  by  a 
daughter  of  George's  in  1780.  Samuel  and  Benjamin, 
two  of  her  sons,  went,  on  this,  to  sea,  and  were  both  in 
the  Prince  George  Indiaman,  when  she  was  lost  near 
Bombay.  Benjamin,  with  most  of  the  crew,  was  drowned. 
Samuel  got  to  Madras,  where  he  married  a  woman  from 
Angengq,  and  had  by  her  two  sons,  both  of  which  died 
young."  The  narrative  then  proceeded  to  trace  the 
descent  of  the  various  members  of  the  branch  of  the 
Troutbecks  settled  at  Blencam,  till  it  came  to  the  narrator 
himself,  whom  it  described  as  one  of  the  three  sons  of 
George  of  Biencow,  who  was  the  son  of  another  George, 
and  the  grandson  of  William  of  Blencow,  the  brother  of 
Ralph  already  mentioned ;  and  it  spoke  of  him  in  these 
terms :  — "  John  went  over  to  America  when  young, 
under  the  direction  of  his  uncle  at  Boston,  in  New 
England,  and  there  served  an  apprenticeship  to  John 
Greenleqf.  On  account  of  the  troubles  breaking  out  in 
1769  he  came  over  to  England,  and,  after  attending 
various  hospitals  in  London,  the  troubles  not  ceasing,  he 
went  as  surgeon  of  one  of  the  Honourable  East  India 
Company's  sbipsy  and  continued  in  that  employ  till 
1783,  after  which  he  went  to  the  South  of  Finance,  to 
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1851.       all  parts  of  Swisserlandt  and  to  Bome^  Naples^  Florence^ 
1.'  '  ^/     Venice^  and  all  parts  of  Italy**  * 

9^wnA\'  ^^^  pedigree,  which  was  apparently  drawn  up  at  the 
same  time  with  the  narrative,  was  conformable  to  it9  and 
the  result  to  be  collected  from  the  two  together  was^ 
that  George  of  Blenccm^  the  narrator's  father,  and  Samuel^ 
the  testator,  who  died  at  Madras^  were  deticended  from 
the  same  grandfatlier,  William  of  Blencawj  and  were  of 
course  first  cousins ;  and  that  failing  Thomas  Troutbeckf 
who  was  described  as  the  then  rector  of  Woughton^  and 
was  the  son  of  John  of  Willingbotvughy  and  therefore  a 
degree  nearer,  the  narrator  and  his  brother  would  be 
two  of  Samuel  the  testator's  next  of  kin. 

The  pedigree  set  up  by  the  claimants  was  different  in 
several  respects.  They,  too,  derived  their  origin  from 
Sir  Robert  Troutbeck ;  but  they  contended,  and  h  was 
established  beyond  dispute,  that  his  son  George^  the  rec- 
tor of  BownesSf  was  not  the  brother  but  the  fatlier  of 
William  of  Blencow.  According  to  the  case  they  made, 
George  of  Bawness  was  the  common  ancestor  of  Samuel 
the  testator,  otjohn  the  narrator,  and  of  the  petitioners. 
George  had  among  other  children  Ralphs  William  of 
Ble?icoWf  and  Robert  of  Corbridge.  Of  these,  William 
was  the  narrator's  great  grandfather.  Robert  died  un- 
married, and  Ralph  married  and  went  to  Ireland^  where 
he  died,  leaving  three  sons.  Two  of  those  sons,  Ben^ 
jamin  and  Samuel^  were  supposed  to  have  gone  to  sea 
early  in  life,  and  to  have  resided,  when  at  home,  at 
Wapping.  George  the  youngest  returned  from  Irebmd 
with  his  mother,  settled  at  the  Riding  in  Northumberland^ 
and   was  the  claimant's  grandfather:  Samuel  was  the 

father 
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fiitber  of  BetffamiHj  wbo  was  drowned  at  sea,  and  idso  of 
Samuel  the  testator. 

It  was  at  first  conceived  that  the  testator  was  a  bro- 
tlier  o(  George  of  the  Ridings  and  this  was  supported  by 
certain  hearsay  declikrationsy  said  to  have  been  made  by 
the  latter  many  years  ago,  with  respect  tp  his  having  a 
rich  brother  in  India ;  but  on  its  being  afterwards  ascer- 
tained that  the  testator  was  the  son  of  a  Samuel  Trout" 
back  mariner,  and  Sarah  his  wife,  and  was  born  in  the 
parish  of  St.  John^s^  fVapping^  in  1700,  in  which  points 
the  entry  in  the  parish  register  tallied  exactly  with  the 
statement  in  th^  will,  that  supposition  was  given  up;  an* 
other  generation  was  interjected  between  George  and  the 
testator,  and  Georges  declarations  were  explained  as 
having  reference,  not  to  a  brother  but  a  nephew. 


189^1. 
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The  nature  of  the  claimant's  case  will  be  understood 
by  referring  to  the  following  pedigree:  — 

SiE  ROBERT  TROUTBECK. 


George,  rector 
of  Bowneu. 


tMoT 


u 


OOtlMCk 

of  Wapping. 


I 


l,th« 
•.p.  1785. 


BenjAmin, 

loUMtWUU 


Ralph. 


Gtorgv  of  the 
Riding. 


Isabel  Barbara 

(CraiMton)    (Cawthornc) 
died  1774.      died  1806. 


Catherine  Otoaoi, 

(Wflkknmi).      Cathieivi, 

ItAllLLA 

(tha  Claimaott). 


WiUiw  of 
Blencow. 


Robert  of 
Corbndaa. 


George. 


Jbhii,  the 

nartaMNTt 

died  t.  p. 

1799. 


I 
John  of  Wil. 

Ungborougtu 


George.         Thomas  of 
Woughton. 
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The  evidence  satisfactorily  proved  that  George  Trout^ 
beckf  the  son  of  Ralph ^  lived  and  died  at  the  Ridings  and 
that  two  persons  of  the  names  of  Benjamin  and  Samuel 
Troutbeckf  who  were  alleged  to  be  brothers,  and  who 
were  described  as  mariners,  lived  occasionally  at  Wapping 
towards  the  close  of  the  17th  century.  There  was  no 
diflSculty  in  connecting  the  claimants  and  the  narrator 
with  George  of  the  Riding :  and  the  testator  was  dis- 
tinctly shewn  to  be  the  son  of  a  Samuel  TrotUback  of 
Wapping:  the  difficulty  lay  in  connecting  G^or^^  wiih 
Samuel^  and  as  for  this  purpose  the  narrative  of  John  the 
surgeon  became,  if  admissible,  most  important  evidence, 
the  great  contention  on  both  sides  related  to  its  admis- 
sibility. 


Sir  E.  Sugden,  Mr.  Pollock^   Mr.  Knight^   and  Mr. 

» 

Starkie,  for  the  claimants* 

The  Aliomey-General^  the Solicitor-'Generalf  Mr.  Wray, 
and  Mr.  W.  Brougham^  for  the  crown. 


On  behalf  of  the  Appellants  it  was  first  argued,  that 
the  narrative  of  John  Troutbeck  was  admissible  as 
evidence  to  prov^  the  alleged  relationship  between 
George  of  the  Riding  and  the  testator ;  and  in  support  of 
that  position  the  following  cases  were  cited  and  relied  on, 
the  Berkeley  peerage  case  {a\  Fowles  v.  Young  {b)^  Doe 
d.  Johnson  v.  Pembroke  (c),  Doe  v.  Randall  (r/),  T^e 
King  v.  Inhabitants  of  Erith{e\  Zouch  v.  Waters  {g)^ 
The  King  v.  Eriswell  (A),  Whilelocke  v.  Baker,  (i)  It  was 
then  insisted  that,  this  document  being  once  admitted, 

the 


(a)  ACamf^.AOl. 

(b)  15r«.  140, 

(c)  11  Etui,  504. 
{d)  U,  Mo,  i  P.  20. 
{e)  sE(Ut,S59. 


(g)  13  VifLAb,  244. 

(h)  5  T.Rep.101. 

(f )  1 3  Vet.  511.  The  cases  are 
all  collected  in  1  PhUlipt  on  Evi* 
dence,  2S2 — 246.  7th  edit. 


CASES  IN  CHANCERY. 

the  evidence  which  it  furnished  was  strong  and  impor- 
tant, and  sufficient,  when  coupled  with  hearsay  evidence 
of  declarations,  and  other  circumstances,  to  justify  the 
Court  in  sending  the  question  to  be  tried  by  a  jury. 

« 

The  general  nature  of  the  arguments  urged  on  be- 
half of  the  crown  may  be  collected  from  the  judgment 
of  the  Lord  Chancellor.- 
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The  Lord  Chancellor. 

After  giving  the  fullest  attention  to  the  case,  especially 
upon  the  matters  of  law  which  alone,  seem  to  require 
any  particular  deliberation,  I  have  come  to  the  con- 
clusion, that  I  ought  in  this  case  to  direct  an  issue. 

The  grounds  of  the  argument  and  of  my  opinion 
resolve  themselves  principally  into  two;  that  which 
relates  to  the  admissibility  of  certain  evidence,  and  that 
which  relates  to  the  facts,  including  that  evidence,  namely, 
the  weight  of  it,  if  admitted,  and  the  other  evidence  in 
the  cause. 


Jan.  S2. 


The  first  consideration  arises  upon  a  document  pur- 
porting to  be  an  account  prepared  by  a  person  of  the 
name  of  John  Troutbecky  a  good  many  years  ago  de- 
ceased, who  from  his  own  knowledge  of  the  family,  from 
communications  with  some  of  its  members,  and  from  the 
best  information  he  was  able  to  obtain,  appears  to  have 
digested  and  to  have  reduced  into  writing  an  account  of 
ail  that  he  could  learn,  and  therefore  believed  to  be  true, 
respecting  his  own  relations. 

The  principal  point  in  dispute  was  the  relationship 
of  two  individuals  of  the  names  of  Samuel  and  George 

Troutbeck. 
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Trouibeck.  John  was  clearly  proved  to  have  been  related 
to  one  of  those  two,  namely,  to  George:  he  was  not 
proved — and  that  was  as  much  in  dispute  as  the  relation* 
ship  of  Samuel  and  George  —  he  was  not  proved  to  have 
been  related  to  the  family  of  Samuel;  and  this  docu- 
mentary account  was  objected  to,  as  not  falling  within 
the  rule  which  admits  hearsay  or  declarations  of  de« 
ceased  persons  in  a  question  of  pedigree,  because  (it  was 
insisted)  you  must  first  give  evidence  dehors  the  declar- 
ations, to  connect  them  with  the  parties  respecting  whom 
the  declarations  are  to  be  tendered. 


I  entirely  agree,  that  in  order  to  admit  hearsay  evi- 
dence in  pedigree,  you  must,  by  evidence  dehors  the 
declarations,  connect  the  person  making  them  with  the 
family.  But  I  cannot  go  the  length  of  holding,  that 
you  must  prove  him  to  be  connected  with  both  the 
branches  of  the  family,  touching  which  his  declaration 
is  tendered.  That  he  is  connected  with  the  family  is 
sufficient :  and  that  connection  once  proved,  his  declara- 
tions are  then  let  in  upon  questions  touching  that  family; 
not  declarations  of  details  which  would  not  be  evidence, 
(as  in  one  of  the  settlement  cases  referred  to,  where  the 
very  place  of  birth  was  sought  to  be  proved,  and  Lord 
Ellenbordugh  held  they  were  not  for  that  purpose  receiv- 
able(a) ),  but  declarations  of  the  nature  of  pedigree,  that 
is  to  say,  of  who  was  related  to  whom,  by  what  links  the 
relationship  was  made  out,  whether  it  was  a  relationship 
of  consanguinity  or  of  affinity  only,  when  the  parties 
died  (ft),  or  whether  they  are  actually  dead ;  —  every  thing 
in  short,  which  is,  strictly  speaking,  matter  of  pedigree, 
may  be  proved  as  matter  relating  to  the  condition  of  the 
family,  by  the  declarations  of  deceased  persons  who,  by 

evidence 


(«)  Vfig  V.  £nik,  8  East,  559. 
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evidence  dehors  those  declarations,  have  been  previously 
connected  with  the  family  respecting  which  their  declar- 
ations are  tendered. 

To  say  that  you  cannot  receive  in  evidence  the  decla^ 
ration  of  A.y  who  is  proved  to  be  a  relation  by  blood  of 
JB.,  touching  the  relationship  of  B.  with  C.»  unless  you 
have  first  connected  him,  also  by  evidence  dehors  his 
dedaration,  with  C,  is  a  proposition  which  has  no  war* 
rant  either  in  the  principle  upon  which  hearsay  is  let  in, 
or  ID  the  decided  cases;  and  it  plainly  involves  this 
absurdity,  that  if,  in  order  to  connect  B.  with  C,  I  am 
first  to  prove  that  A.  is  connected  with  J7.,  and  then  te 
superadd  the  proof  that  he  is  connected  with  C,  I  do  a 
thing  which  is  vain  and  superfluous ;  for  then  the  decla- 
imtion  is  used  to  prove  the  very  fact,  which  I  have 
already  established ;  inasmuch  as  it  is  not  more  true  that 
things  which  are  equal  to  the  same  thing  are  equal  to 
one  another,  than  that  persons  related  by  blood  to  the 
same  individual  are  more  or  less  related  5y  blood  to 
each  other.  It  is  clear,  both  upon  principle  and  from 
the  total  want  of  any  contrary  authority  in  adjudged 
cases,  or  in  the  dicta  of  judges  or  text- writers,  that  the 
argument  fails  entirely,  which  would  limit  the  rule  res- 
pecting evidence  of  this  description  to  a  greater  extent 
than  by  requiring  you  to  coimect  with  the  family,  by 
natter  dehors  the  declaration  itself,  the  party  whose 
declaration  you  receive. 

Neither  can  I  accede  to  another  limitation,  for  which 
an  argument  was  attempted  to  hie  raised,  that  the  decla- 
lations  themselves  must  be  looked  at,  to  see  whether  they 
are  contemporaneous  or  not.  I  do  not  understand  this 
restriction,  now  for  the  first  time  sought  to  be  engrafted 
apon  the  rule,  but  I  understand  very  well  how  absurd 
it  would  be,  if  introduced ;   how  completely  it  would 
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defeat  the  purpose  for  which  hearsay  in  pedigree  is  let 
in,  by  preventing  it  from  ever  going  back  beyond  the 
lifetime  of  the  person  whose  declaration  is  to  be  adduced 
in  evidence.  A  person's  declaration  that  his  grand- 
mother's maiden  name  was  A.  B.  has  never  till  this  time 
been  questioned  as  admissible,  although  it  cannot  by 
possibility  be  what  is  called  a  contemporary  declaration, 
because  no  man  can  by  possibility  have  contemporary 
knowledge  of  what  his  grandmother's  name  was  before 
she  was  married.  If,  therefore,  the  word  contemporary 
is  to  be  added  as  a  term  of  qualification  to  the  subject 
matter  of  a  declaration,  in  order  to  make  it  competent 
evidence,  all  such  declarations  would  then  clearly  be  ex^ 
eluded  as  go  to  facts,  however  well  known  in  the  family, 
which  are  the  common  matter  of  such  evidence,  and  in 
cases  of  pedigree  you  never  could  go  farther  back  than 
the  recollection  of  the  party  swearing  to  the  declaration 
of  the  deceased,  and  the  life  since  the  years  of  dis- 
cretion, or  the  years  when  memory  b^ins  to  operate, 
of  that  deceased  person;  a  restriction  which  has  never 
been  acted  upon  by  any  judge,  or  sanctioned  by  any  text- 
writer,  and  never  to  mv  knowled^re  before  contended  for 
at  the  bar. 


It  is  theirasked,  shall  we  have  no  restriction  whatever 
upon  the  admissibility  of  such  evidence  in  respect  of  the 
subject  matter?  I  have  already  stated  one  important 
restriction,  arising  from  the  position  in  which  the  party 
whose  declaration  is  received  must  necessarily  stand  to 
the  family.  Having  once  shewn  him  to  be  a  member 
of  the  family,  by  matter  dehors^  you  may  adtnit  his 
declaration  as  to  the  relationship  of  any  member  of  that 
family  with  any  other,  or  as  to  the  question  (which 
comes  to  the  same  thing),  whether  a  certain  person  is  a 
relation  of  that  family. 
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But  is  tliere  no  further  restriction  touching  the  sub- 
ject matter,  and  touching  the  manner  in  which  the 
declaration  is  made?  Clearly  there  is,  and  nothing  can 
be  more  satisfactory,  or  more  consistent  with  good  sense* 
or  with  legal  principle  and  decided  cases,  than  the  sum- 
mary of  the  doctrine  given  by  Lord  Eldon  in  Whitelocke 
T.  Baker.{a)  His  Lordship  there  observes,  that  the 
admissibility  of  such  evidence  is  founded  upon  the 
presumption  that  the  words  given  in  evidence  are  the 
natural  effusion  of  the  party,  upon  an  occasion  when  his 
mind  stands  even,  without  bias  to  exceed  the  truth  or  to 
iall  short  of  it.  I  entirely  agree  that  the  words  must  be 
the  natural  effusion  of  the  party,  and  that,  generally 
vpeaking^  he  must  have  no  bias  upon  his  mind.  But 
eren  here  there  must  be  a  limit.  It  will  be  no  valid 
ol:9ection  to  such  evidence  that  the  party  may  have  stood, 
or  thought  he  stood  (for  that  would  equally  bias),  in  pari 
OKftf  with  the  party  tendering  the  declaration,  and  rely- 
ing upon  it  for  the  purpose  of  his  own  contention ;  for 
it  has  been  decided,  that  although  the  party  deceased, 
whose  declaration  you  are  giving  in  evidence,  was  in 
pari  easuj  and,  if  he  had  been  living,  might  have  stood 
in  the  shoes  of  the  party  who  tenders  his  declaration  in 
evidence,  that  is  not  sufficient  to  exclude  it. 
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'With  the  exception  of  what  is  said  in  Drummond^s 
(i),  where  the  evidence  was  clearly  inadmissible 
upon  other  grounds,  I  can  find  no  warrant  for  asserting 
that  if  you  tender  the  evidence  of  a  man  by  way  of  hear- 
iqr  ID  a  case  of  pedigree  (and  of  such  cases  only  I  am 
now  speaking),  that  evidence  is  inadmissible  when  it 
comes  from  a  person  who  stood  in  pari  casu  with  the 
par^  tendering  it.     Lord  Tenterden  in  Doe  v.  Turner  (c), 

states 

(c)  IS  r«f.  51 1.  '  {c)  1  R^.  4*  Mo.  MS. 

(I)  1  Le&ek*i  Crown  Ctues,  378. 
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•tates  the  law  to  be  directly  the  other  way,  and  he  refers 
to  a  peerage  case  in  the  House  of  Lords,  where  the  de- 
clarations of  a  deceased  husband  were  given  in  eTidence 
on  the  part  of  his  son,  although  the  husband  was  so  fiir 
in  pari  cam  with  the  claimant,  that  if  the  son  was  en« 
titled  to  the  peerage  then,  the  husband  ought  to  have 
been  a  peer  likewise.  A  stronger  instance  of  simi* 
larity  of  situation  than  this  can  hardly  be  conceived,  and 
the  case  certainly  seems  to  go  a  great  way.  But  without 
pronouncing  an  opinion  upon  that  decision,  it  is  per- 
fectly settled,  both  upon  reason  and  authority,  that  the 
rule  cannot  be  so  far  restricted  as  to  exclude  evidenee, 
on  account  of  the  bias  supposed  to  operate  on  the  per^ 
son  making  the  declaration,  in  consequence  of  his  bei^ 
in  die  same  situation,  touching  the  matter  in  oonlesi, 
with  the  party  relying  upon  that  declaration. 


One  restriction,  however,  clearly  must  be  imposed ;  the 
declarations  must  be  ofUe  litem  motanu  If  there  be  Ui 
moUtf  or  any  thing  which  has  precisely  the  same  cttct 
upon  a  person's  mind  with  litis  contestation  that  person's 
declaration  ceases  to  be  admissible  in  evidence.  It  is  no 
longer  what  Lord  £Mon  calls  a  natural  effusion  of  the 
mind.  It  is  suljgect  to  a  strong  suspicion  that  the  ptrty 
was  in  the  act  of  making  evidence  for  himself.  If  he  be 
in  such  circumstances,  that  what  he  says  is  said,  not  be- 
cause it  is  true,  not  because  he  believes  it,  but  because 
he  feels  it  to  be  profitable,  or  that  it  may  hereafter  be-> 
come  evidence  for  him,  or  for  those  in  whoin  he  takes 
an  interest  after  his  death,  it  is  excluded,  both  upon 
principle  and  upon  the  authority  of  the  cases,  lliid 
among  others  of  Whitelocke  v.  Baker,  There  is  a  still 
more  distinct  authority  in  the  Berkeley  peerage  case, 
where  Mr.  Justice  Lawrence  adopts  almost  the  very 
language  of  Lord  Eldon  in  Whitelocke  v.  Bakery  and 
where,  proceedings  in  equity  having  been  instituted  to 
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perpetuate  testimony,  evidence  of  declarations  was  re* 
jected  upon  the  ground  of  Hits  contestatio. 

Subject  to  that  limitation,  therefore,  the  rule  as  to  de- 
darations  is  to  be  taken.  And  regard  must  also  be  had 
to  the  occasion  on  which  the  party  has  emitted  them. 
Whatever  applies  to  the  evidence  of  a  witness  spoken  in 
the  box  applies  equally  to  written  declarations,  provided 
they  are  brought  home  to  the  person  supposed  to  have 
made  them.  Till  then  they  are  not  declarations  of  one 
ooooected  with  the  family.  The  occasion  upon  which 
the  declaration  is  made  is,  therefore,  to  be  taken  into  the 
account. 
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It  was  then  asked,  as  an  argument  for  a  further  re- 
striction of  the  rule,  **If  a  man  may  sit  down  to  frame  a 
pedigree,  how  can  you  receive  that  pedigree  in  evidence 
like  an  ordinary  declaration,  when,  turn  constat^  he  may 
not  have  been  in  the  act  of  making  evidence  for  himself, 
bj  preparing  a  document  which  should  afterwards  profit 
kiniy  or  those  in  whom  he  Js  interested  ?''  To  that  I 
answer,  show  me  that  the  pedigree  in  question  was  pre- 
pared with  that  view.  Bring  it  within  the  rule  either 
of  WUtdocie  v.  Baker  or  of  the  Berkeley  peerage  case ; 
prove  that  it  was  made  post  litem  motam^  not  meaning 
dierdiy  a  suit  actually  pending,  but  a  controversy  ex- 
istin|^  and  that  the  person  making  or  concocting  the 
dedaratioQ  took  part  in  the  controversy ;  show  me  even 
that  there  was  a  contemplation  of  legal  proceedings, 
with  a  view  to  which  the  pedigree  was  manufactured, 
and  I  shall  then  hold  that  it  comes  within  the  rule  which 
rqects  evidence  fabricated  for  a  purpose,  by  a  man  who 
has  an  interest  of  his  own  to  serve.  The  question  then 
ahpqrs  will  be  (and  so  far  I  agree  with  the  argument  for 
tiie  ctomn\  Was  the  evidence  in  the  particular  circum- 
Manees  manufactured,  or  was  it  spontaneous  and  natii- 

VoL.  II.  M  ral? 
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183  U       ral  ?     If  I  thought  that  this  came  within  the  desciiption 
of  manufactured  evidence,  manufactured  for  a  purpose 
o.  connected   with  the  present  controversy,  I   should  of 

^I^mUr^'  course  at  once  have  rejected  it  But  upon  looking  at  it 
and  examining  it,  I  cannot,  upon  the  whole,  bring  my 
mind  to  say  that  it  was  fabricated  in  such  circumstances, 
or  with  such  a  view,  as  should  bring  it  within  the  prin*^ 
ciple  adverted  to. 

The  competency  of  a  pedigree  as  evidence  in  such* 
questions  has  been  frequently  made  the  subject  of  oom^* 
ment)  and  even  of  judicial  decisions. 

One  simple  form  of  pedigree,  or  rather  the  heads  of 
memoranda  furnishing  materials  for  a  pedigcee,  »  con* 
stantly  admitted  by  every  day's  practipe,  I  mean  entries  in 
£imily  Bibles  or  other  books  kept  in  the  feraily.  A  me»* 
morandum  book,  an  old  ahnanack  for  instance,  which  ia 
not  so  much  open  to  all  the  members  of  the  family  aa  s 
family  Bible  is,  has  upon  one  occasion  been  received:  bi)t 
a  family  Bible  is  open  undoubtedly  to  the  ikmiiy,  whick 
may  be  one  ground  of  its  admissibility ;  and  I  also  find^ 
on  the  authority  of  Lord  Man^ld^  that  a  pedigree,  i^ 
admissible  to  prove  the  facts  containued  in  the  pedigreei 
if  it  be  bung  up  in  the  family  mansion*  A  ring  won^ 
publicly,  stating  the  date  of  the  person's  death  whose 
nanie  is  engraved  on  it,  and  an  inscription  upon  a.  tomb 
stone  open  to  all  mankind,  and  erected  or  supposed  to 
be  erected  by  the  family,  are  also  received  in  evidence. 

It  is  urged>  however,  and  with  considerable  plausibi«i 
lity,  that  the  principle  of  all  these  cases  would  exclu^ 
such  a  pedigree  as  this,  which  was  not  hung  up  or  in  any 
way  made  public,  and  to  which  it  is  not  pretended  that 
any  one  had  access  except  the  writer  himself.  But  why 
is  it  that  the  publicity  is  rdied  upon  in  those  oases? 

Why 
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Why  is  it  thai  the  family  Bible,  the  poblic  wearing  of  a  KMI. 
rii^  the  poblic  exposure  of  an  inscription  upon  a  tomb- 
ftone,  and  the  public  hanging  up  of  the  family  pedigree 
in  the  mansion,  are  all  relied  upon  in  respect  of  their 
publicity  ?  It  is  because,  in  all  those  cases,  the  publicity 
npplies  a  defect,  there  existing,  but  not  here  exist- 
ing,— the  want  of  connection  between  the  pedigree,  the 
tombstone,  the  ring,  or  the  Bible,  with  particular  indi-* 
nduals,  members  of  the  family.  Why  is  it,  for  example, 
tfiat  a  pedigree  hung  up  in  the  family  mansion  is  good 
•videfice^  although  the  person  who  made  it  is  unknowjpi 
and  is  not  proved  by  matter  dehors  the  document  itseU^ 
¥>  have  been  connected  with  the  family  ?  Sim{dy  b^ 
cause  of  its  being  hung  up  in  the  mansion,  where,  the 
presumption  is,  it  would  not  be  suifered  to  remain,  if 
the  whole  of  the  family  did  not  more  or  less  adopt  it^ 
and  thereby  give  it  authenticity.  It  is  for  that  reason 
jam  admit  such  a  pedigree  without  knowing  who  may 
hare. been  the  author*  The  present  question,  however, 
k  simply  this,  Whether  the  pedigree  would  nqlL  be  ad^ 
misaible  i^  instead  of  being  publicly  hung  up,  it  were 
kept  in  the  repositories  of  one  of  the  family,  provided 
yott  cw  show  that  it  is  in  the  handwriting  of  a  mem- 
beii  oC  that  &mily  ?  In  this  respect  the  case  before  me 
it  dearly  distinguishable  from  those  which  appear  to 
mpiire  the  publicity  of  the  document  in  order  to  make 
h  ocHupetent  evidence. 

Adverting  more  particularly  here  to  the  authority  of 
J^ocd  M/an^idd  in  Goodrighl  v.  Moss{a)y  ^^An  entry  in 
a  iatber'q  fiimily  Bible,''  says  his  Lordship,  **  an  inscvip^ 
tkm  on  a.  tontb-stone,  a  pedigree  hung  up  in  the  &mily 
OMMMi^nfl  ar«  all  good  evidence*"  What  follows  clearly 
shows  that  Lord  Mansfield  did  not  not  consider  pub* 

licity 
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licity  indispensable,  and  it  is  equally  clear  that  he  did 
not  consider  the  circumstance  of  a  man  who  makes  a 
pedigree,  or  an  entry,  or  a  declaration  in  writing,  or 
even  a  declaration  in  conversation,  having  an  object  in 
making  it,  provided  that  object  be  not  connected  with  a 
controversy  touching  the  matter  in  question,  a  sufficient 
ground  to  exclude  such  evidence.  His  Lordship's  words 
are,  "  I  have  known  advice  given  to  a  father  and  mother 
to  make  attested  declarations  in  writing  under  their  hand 
of  the  precise  time  of  the  birth  of  the  bastard  eigtiCf  and 
the  subsequent  marriage,  to  prevent  controversy  in  the 
family  touching  the  inheritance."  This  may  be  said, 
perhaps,  to  be  going  great  lengths ;  but  at  all  events  it 
sanctions  tlie  doctrine,  that  the  having  a  distinct  object 
in  view,  in  making  a  declaration  in  writing  or  by  parol, 
even  though  the  object  can  only  be  gained  by  afterwards 
using  the  declaration  in  evidence,  is  not  sufficient,  per 
se^  to  exclude  that  declaration ;  for,  continues  Lord 
Mansfield^  "  If  the  credit  of  such  declarations  is  im- 
peached, it  must  be  left  to  the  jury  to  judge  of  it"  In 
plain  terms,  if  a  father  or  a  mother  make  a  pedigree  for 
the  purpose  of  preventing  disputes  in  the  family,  his 
Lordship  says  he  will  admit  that  pedigree  in  evidence  even 
when  those  very  disputes  arise,  because  it  was  not  made 
with  a  view  to  their  own  interest,  but  to  preserve  a  coti" 
statf  as  it  were,  on  record  of  facts  peculiarly  within  their 
knowledge  (which  Js  one  of  the  main  grounds  of  ad- 
mitting such  hearsay  declarations) ;  and  the  observation 
that  it  was  made  for  the  purpose  of  settling  family  dis- 
putes, and  may  not  have  been  so  spontaneous  and  natu- 
ral as  some  of  the  dicta  of  the  judges  would  seem  to 
require,  shall  only  go  to  its  weight  and  credit  with  the 
jury,  and  shall  not  preclude  its  admission  by  the  Court 


Another  restriction  was  a  good  deal  pressed,  that  you 
cannot  mount,  as  it  were,  an  hearsay  upon  an  hearsay ; 
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but  that  what  is  given  in  evidence  as  hearsay  must  only 
be  of  the  first  degree,  so  to  speak ;  in  other  words,  that 
after  connecting  A.  with  the  family,  it  is  competent, 
after  his  death,  to  give  in  evidence  declarations  made 
by  ^.  as  to  what  came  within  his  own  personal  know- 
ledge, but  not  declarations  as  to  what  he  had  heard  re- 
specting the  family  from  others.  There  is  no  warranty 
however,  for  any  such  distinction.  The  declarations 
tendered  in  evidence  may  either  refer  to  what  the  party 
knew  of  his  own  personal  knowledge,  or,  as  is  much 
more  frequently  the  case,  to  what  he  had  heard  from 
others  to  whom  he  gave  credit;  for  they  are  only  adduced 
as  evidence  of  reputation  in  the  family,  and  that  is  the 
only  mode  in  which  the  tradition  in  a  family  can  be 
proved,  and  the  subject-matter  of  that  tradition  can  be 
perpetuated  in  testimony. 
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This  has  been  clearly  held  in  Athol  v.  Ashbumham^ 
a  case  decided  in  the  fourteenth  year  of  the  reign  of 
George  II.,  and  cited  with  approbation  by  Mr.  Justice 
BuUer  in  his  work  on  the  law  of  Nisi  Prius.  {a)  The 
declarations  of  a  person  connected  with  the  family  were 
there  given  in  evidence  as  to  what  he  knew  and  had 
heard,  not  of  course  as  to  specific  facts  unconnected  with 
matter  of  pedigree,  but,  —  the  subject  matter  of  the  de- 
claration being  a  matter  of  pedigree,  with  respect  to  the 
relationship  of  parts  of  the  family  or  the  fate  of  members 
of  that  family, —  his  declaration  at  second  hand  was  re- 
ceived in  evidence,  as  well  to  what  he  had  heard,  as  to 
what  he  himself  personally  knew. 

Notwithstanding,  therefore,  the  introductory  part  of 
this  document,  wherein  John  TrotUbeck  sets  forth  that 
he  had  collected  the  best  information  he  could  procure, 
that  he  had  received  some  information  from  the  testator, 

Samuel 


(a)  Bull.N.P.29S. 
M  3 
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IBBU  Samuel  himself,  whh  whom  he  had  at  one  time  lived  id 
the  same  cx>untry,  and  that  he  had  only  heard  what  he 
states,  making  use  of  the  expression  *^  it  is  said;''  not<« 
OatftiTsir  withstanding  the  drcomstances  which  sidne  raise  the 
gromxi  of  objection  last  referred  to,  I  am  of  opinion^ 
upon  the  whole,  that  the  document^  proved  to  be  in  the 
handwriting  of  John  Troutbeck^  who  is  certified  by  the 
master  to  be  connected  with  George,  h  admissible,  tod 
good  evidence  to  go  to  a  jury,  with  the  view  of  Gonneccing 
Samuel  with  George.  All  that  has  been  said  respecting 
the  mistake  into  which  the  narrator  certainly  did  fall  as 
to  the  degree  of  relationship  between  them,  all  that  ha^ 
been  said  respecting  the  discrepancies  between  the  n9r* 
rative  and  the  will,  and  the  mistake  of  confounding 
Sarmiel  the  father  with  SamueVihe  son,  I  lay  entlrdy 
out  of  view ;  for  such  observations  apply  not  to  th^  ad^ 
missibility,  but  only  to  the  credit  of  the  document. 

Coming  now  to  the  seeond  branch  of  the  (piestfott,  tb 
the  efiect^  namely,  of  thie  evidence  when  admitted,  I  am 
decidedly  of  opinion  that  if  this  document  is  let  in,  And 
if  the  rest  of  the  evidence  in  the  cause,  some  parts  df 
which  very  remarkably  corroborate  other  parts  of  it,  goes 
before  a  jury,  there  is  a  possibility,  and  something  more 
than  a  possibility,  that  Samuel  and  George  may  be  found 
to  have  been  brothers,  or  nephew  and  uncle,  and  in  d^at 
case  the  claim  will  be  established.  There  is  a  perfect 
possibility,  perhaps  a  probability,  that  the  jury  may  find 
the  other  way.  But  this  is  precisely  the  case  for  Hh 
issue.  The  case,  and  the  only  case  for  refusing  ir,  i^ 
when  there  is  reason  to  believe  that  the  finding  of  the 
jury  can  be  in  no  other  way  but  one. 


Two  issues  were  accordingly  directed  to  try  the  ques- 
tion, whether  the  daimaots  were  the  next  of  kin  of 

Samuel 
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Samud  TroMeck  the  testator.     The  issues  were  tried       1881. 

«t  the  York  Spring  assizes  in  1831,  when  the  jury  (bund     1.    - 

m  Terdict  for  the  crown.  v. 

Attoembt- 
Gensral. 

A  ihotion  was  subsequently  made  for  a  new  trial ;  but      June  is. 
the  Lord  Chancellor,  after  hearing  Sir  E.  Sugden,  Mr. 
PoUockj  Mr.  BUtckburrif  and  Mr.  Starkie  in  support  of 
die  applicationi  refused  to  disturb  the  verdict. 


KIDNEY  XK  COCKBURN.  JulyiBM.sx. 

IN  this  suit*  which  was  instituted  for  the  specific  per-  &mWp,thatin 
.a  pedigree 
formance  of  a  contract  for  the  purchase  of  certain  case,  state- 

freehold  premises  in  the  city  of  LondoHj  an  important  ???"^^'*" 

{SDint  respecting  the  extent  to  which  hearsay  evidence  is  monumental 

idmissible  in  cases  of  pedigree  was  very  fully  considered,  ^n^  heai^ 

The  question  arose  upon  tlie  title  of  the  Plaintiff  claim-  declarations 

made  bv  a 
ing  as  heir  at  law  of  a  lady  of  the  name  of  Christian  deceased 

Kidney  who  died  in  1826;  and  in  order  to  make  out  his  relative,  are 

competent 
title  in  that  character,  it  became  necessary  for  the  Plain-  evidence 

tiff  to  show  that  John  Kidney  the  Plaintiff's  grandfather,  ^  P''°J5  ***• 

respecii  v  c 

mbd  David  Kidney  the  grandfather  of  Christian  Kidney^  ages  cf  the 
who  u-ere  admitted  to  have  been  the  sons  of  one  Jonathan  ^Yk^\'^y 
Kidney  of  Market  Harboroughy  were  born  of  the  same  refer,  as  well 
mother.    By  an  order  of  his  Honor  the  Vice-Chancellor,  ^^i^^^  relation* 
affirmed  by  the  Lord  Chancellor  on  appeal,  the  parties  »*>{P  ^^  each 
were  directed  to  proceed  to  a  trial  in  the  Court  of  Com- 
mon   Pleas    upon  the  following  issue :  —  ^^  Whether 
Jciin  Kidney  and  David  Kidney ^  children  of  Jonathan 
Kidney^  were  brothers  of  the  whole   blood."       Upon 
the  trial  it  was  established  that  Jonathan  had  been  twice 
married;  that  his  first  wife  died  in  March  169S,  and  his 

M  4  second 
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I8SI.       second  wife  in  Naaember  170S;  and  for  the  purpose  of 
showing  that  his  sons»  David  and  Johfh  must  have  both 
been  children  of  the  first  marriage,  there  were  tendered 
in  evidence,  first,  as  to  David  (whose  burial  appeared 
firom  the  parish  register  to  have  taken  place  on  the  2Sd 
of  December  1750),  certain  inscriptions,  one  on  an  old 
tomb-stone  in  the  cemetery,  the  other  on  a  monumental 
tablet  in  the  church  of  Market  Harborough,  wherein 
David  was  stated  to  have  died  on  the  16th  of  December 
1 750  at  the  age  of  64  years.    There  were  then  tendered, 
as  to  John  (who  according  to  the  entry  in  the  parish 
register  was  buried  on  the  9th  otFebruaty  1760),  various 
declarations  made  by  a  deceased  grandson  of  Johtij  and 
also  a  letter  written  by  the  same  grandson  many  years 
ago  and  sent  by  post  to  his  brother  the  PlaintifiT,  stating 
that  John  their  grandfather  was  seven^  years  of  age  when 
he  died.  The  issue  was  tried  before  Chief  Justice  Tindalj 
who  refused  to  receive  the  inscriptions,  declarations,  and 
letter,  on  the  ground  that,  although  admissible  for  the 
purpose  of  showing  the  relationship,  tliey  were  not  ad- 
missible as  evidence  to  prove  the  ages  of  the  several 
parties  referred  to  therein,  these  being  facts  which  the 
learned  Judge  was  of  opinion  oould  not  be  proved  by 
hearsay.     The  jury  found  for  the  Defendant;  and  his 
Lordship,  as  appeared  from  his  note,  was  satisfied  with 
the  verdict,   provided  he   was  right  in   rejecting  the 
evidence  above  stated ;  but  the  note  added,  that  if  such 
evidence  of  the  age  at  which  the  two  children  o{  Jonathan 
died  ought  to  have  been  admitted  and   was   believed 
by  the  jury,  there  would  then  be  no  doubt  that  John 
Kidney  and  David  Kidney  were  brothers  of  the  whole 
blood. 

Sir  E.  Sugden^  Mr.  John  Campbell^  and  Mr.  Wakefieldy 
moved  for  a  new  trial. 


The 
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The  evidence  in  question  was  improperly  rejected  by        1831. 
the  Judge  who  presided  at  the  trial ;  and  if  it  bad  been 
adoHtted,  its  efiect  must  have  been  decisive  in  the  Plain- 
tiffs favour.     There  is  no  rule  of  law,  which,  in  cases 
of  pedigree,  limits  the  admissibility  of  evidence  of  that 
description  to  the  mere  purpose  of  proving  the  relation- 
ship of  parties:  the  particular  nature  or  decree  of  their 
relationship,  as  uncle  and  nephew,  cousins  or  the  like, 
is  as  much  a  special  fact  as  their  ages  at  a  given  time  or 
their  comparative  seniority ;  and  it  has  never  been  con- 
tended  that  the  statements  on  a  tomb^stone,  or  the 
declarations  of  a  deceased  relative,  are  not  good  evidence 
upon  those  points.     If  admissible  for  one,  they  must  be 
admissible  for  every  purpose.     Where  is  any  rational 
line  to   be  drawn?     Neither  in  the  cases,  where  the 
nature  and  effect  of  hearsay  evidence  have  been  discussed, 
such  as  Goodright  v.  Moss  (a),  and  Vaaaks  v.  Young  (6), 
nor  in  the  answers  of  the  Judges  to  the  third  and  fourth 
questions  in  the  Berkeley  peerage  case  (c),  has  the  dis^ 
tbction  taken  by  Chief  Justice  Tindal  been  ever  hinted 
at,  much  less  recognised.     The  King  v.  Eriih  (d),  which 
may.  seem  an  exception,  was  considered  rather  as  a 
settlement  than  a  pedigree  case,  and  is  therefore  distin- 
guishable; besides,  it  has  been  over-ruled  by  Higham 
V.  Ridgwajf.  {e)    In  Higham  v.  Ridgaoay  hearsay  evidence 
was  admitted  as  to  the  time  of  a  person's  birth.     And 
Herbert  v.  T\ickaU{g\  where,  in  order  to  prove  a  testator 
to  have  been  under  age,  an  almanac  containing  an  entry 
by  his  bther  of  the  date  of  his  son's  birth  was  produced 
on  a  trial  at  bar,  and  admitted  to  be  strong  evidence,  is 
an  express  authority  to  the  same  effect.     In  Ryder  v. 
Malbonef  lately  tried  before  Mr.  Justice  Littledale  at  the 

Stafford 

{a)  Cowp.S9l.  (d)  S  East,  $59. 

lb)  15  Fes.  140.  le)  10  Eatt,  109. 

(ff)  4  Omtpb.  409.  (g)  T.  Raym,S4.  19  Fin.  Ab.205, 
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I  SSI.       Slijfbrd  Bsams^  an  inscription  on  a  tomb^stdne)  stIlUng 
*^  '    .        the  death  of  A  phrty  at  the  agfe  oFniDety  yeara^  was 


V.  emlfehce^  and  Ae  age  wa^  in  that  case  initterial. 

The  Solicitor-General  and  Mr.  Cockbum,  contra* 

Thfe  gnoiiitd  df  admitting  die  eTidencb  in  fJfifHS^  V. 
l\ickaUf  add  Goodrigkt  v.  ilfo^,  was  ihe  p^tlKhr  tneiiife 
of  knowledge  to  >pi^hich  the  palneiit  had  fact^s,  lei  l^fi^i^ 
Ihyni  Lord  EUS^botoi^h^s  observation^  iti  JRt^  y.  BM^ 
iings.  {0)  Tke  King  v.  Etith^  however^  is  tpAiltt  9^AH, 
arid  has  tte^tc  toen  oten-nited  ot  ii^peatAkl.  Onfe  tff  tite 
iiiKtdt^tion^  ts  tt  Mens  t6pj  of  the  other )  tod  ^  BiMite  bf 
Aem  titt  dbted  ait  late  to  1770,  and  th^  aire  ik\  ttp)Ml- 
t^btff  ejteeuo^  by  the  same  htod,  they  eatriihH;  ^eblMe 
Whhifi  t^e  deseriptioto  of  cmiemporittMm  Nbither  it^ 
they  §et  Up  ih  the  view  of  the  Mi^itibg  ^ellltlv«i|  Ok 
dbly  principle  d&  whieh  hionbihenlal  ibseFiptidftd  ttVIe 
idmi^Ue,  Whttdotke  v.  Baker  {h)  \  (ot  tax  the  tirii^  )rge^ 
ted  txS  dl  khe  inembert  of  the  Kidney  fkh%  YiWii  \&IB^ 
ce^ed  to  have  their  t^sfdenee  at  Mafket  Hdtt&Hf^ 
Ho^  far  is  the  relaxation  6f  the  strict  rule  to  be  cuttied  F 
The  ^leAce  of  the  books  and  the  absence  of  ftnthoricy 
on  the  subject  shbw  beyond ,  dispute  tbst  the  docllltie 
now  contended  fof  is  as  new  as  it  would  be  dwi^mbin. 

The  Lord  Chancellor  at  the  close  of  the  argument 
intiihated  a  very  ^trbng  opinion  in  faVour  tJH  the  kd^isri- 
bility  of  the  evidence,  but  said  that  q»  the  point  wfft  one 
of  sotne  nicety  he  should  re»ei*ve  his  jtfdjgfnem  Ult  be  \mi 
time  to  consider  it  father* 


July  51.  His  Lordship  stated  that  his  original  impression  was 

strengthened  by  the  result  of  his  farther  consideration, 

and 

(a)  7  E(nii  379.  (&)  15  Fm.  511. 
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0; 


Ad  by  the  concomng  opinions  oF  Mr.  Jdi^ice  Park  liSI^ 
and  Mr.  Justice  LdHledaky  to  whom  he  had  submitted 
the  point ;  but  as  die  decision  was  a  matter  of  great 
importance,  with  a  view  to  future  cases,  he  had  come  to  ^^*****« 
die  resolution  of  sending  the  question  to  die  Judges  of 
die  Court  of  King's  Bench,  in  the  form  of  a  case  for 
dieir  opinion. 

The  cause  was  sooll  afterwards  compromised,  sd  that 
DO  fiuther  proceedings  were  had. 


The  following  b  the  material  part  of  the  order,  as  it 
ti&ally  Kttled  by  the  Lord  Chanbdlor  him^lf  i  ^ 


After  reciting  the  btder  mad^  by  the  Vice-Chati<^ 
ttfior  toft  the  isstte,  and  that  such  IsstM  wiis  tried  tfh  thi^ 
Isth  day  ijtjkne  \tdit,  #hen  aertidn  dbtuthei^es  khd  mat^ 
ham  (dtStrtd  to  be  ^ven  In  evidence  by  iht  I^khiti^  wel^ 
njfoit^A  by  the  Courts  and  that  a  vetdict  was  foutid  fo^ 
the  Defendant,  to  the  effect  that  Jokn  Kidney  Md  Detoii 
KMtieff  were  not  brothers  of  the  whole  blood,  the  decree 
sMed*  AS  the  allegation  of  the  Plaintiff's  counsef,  *^  That 
tlie  Plaimiff  is  desirous  that  a  heW  trial  should  be  bad 
ef  the  said  issue,  conceiting  that  the  question  in  thid 
etase  is,  irhethef  the  Plaintiff  Thomas  Kidney  is  the  heit 
it  kir  of  C^HsHan  Kidney  in  th^  pleaditigs  ttientioned  ? 
ittd  M  much  of  the  pedigree  is  to  be  taken  for  admitted 
es  skows  that  the  Plaintiff  Thomai  Kidney  was  the  gfant!^ 
Mtt  cttMn  Kidney  the  elder,  and  that  the  said  CkfisHdn 
Bdmejf  was  the  grand-daughter  of  David  Kidney  the 
dder»  and  that  the  said  David  Kidney  and  JoXk  Kidn^ 
neve  sooa  of  Jonathan  Kidney  of  Marlet  Hcirh&hoagh^ 
deceased ;  and  the  question  is,  whether  the  safd  Datid 
and  John  Kidney  were  brothers  of  the  Whdte 

blood? 


17S 
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18S1. 


KiOIIXT 
9^      - 
COCKBUBM. 


blood  ?  The  following  is  the  pedigree  as  applicable  to 
this  questioDi  omitting  dates,  and  places  of  births,  mar- 
riages, and  burials :  — 


Katharine  X 


Jonathan 


xElizabeth 


Jonatliao 


David 


Thomas 


I 


I 


Jotin 
Jonn 


Elizabeth 


David   Beniamin       Susannah 


Christian 


I 


John  Hassard 


Thoicas 
(the  Plaintiff). 


Jonathan  the  son  was  buried  in  January  1685,  Kaihe^ 
fine  the  first  wife  was  buried  in  March  169$,  Elizabetk 
the  second  wife  was  buried  in  November  1703.     In  order 
to  show  that  JDavid  Kidney  the  elder  was  a  son  of  the 
first  marriage  of  the  said  Jonathan  Kidney^  the  father  of 
Daoid  and  John^  there  is  tendered  in  evidence  an  original 
inscription  on  a  tomb  in  the  cemetery  of  St.  Mary^  be- 
longing to  Market  Harboroughf  which  is  as  follows :  — 
*  In  memory  of  Mr.  David  Kidney^  [who  departed  this 
life  the  16th  of  December  1750,  aged  sixty-four  years].' 
There  b  given  in  evidence  an  examined  copy  of  the 
burial  register  of  the  said  Davids  whereby  it  appears 
that  he  was  buried  at  Market  Harborough  on  the  2Sd 
day  of  December  1750;   and  there  is  tendered  an  ex« 
amined  copy  of  a  monumental  inscription  in  the  church 
at  Market  Harboroughj  erected  by  Benjamin^  a  son  of 
the  said  David  Kidney  the  elder,  which  monumental 
inscription   is  as  follows ;   that  is   to  say,  — '  In  the 
cemetery  of  St.  Mary^  belonging  to  Market  Harborough^ 
are  interred  the  remains  of  David  Kidney^  gendeman 
£who  died  the  16tli  of  December  1750,  aged  sixty-four 
years] ;  of  David  his  eldest  son  by  Christian^  sister  of 

Sir 
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CocnruKN. 


Sir  Bobert  Kite,  late  Lord  Mayor  of  the  city  o?  London 
[who  died  the  24th  of  Nooember  1770,  aged  thirty-three  ^^^^TT 
years] ;  and  of  Benjamin  Kite^  gentleman,  brother  of  Sir  ^^  ti 
Robert^  [who  died  the  15th  otjuly  1747i  aged  forty-two 
years,]  —  in  pious  remembrance  of  a  kind  father,  an 
aflfectionate  brother,  and  an  indulgent  uncle,  Benjamin 
Kidnetfj  Esq.  erects  this  memorial/  There  is  given  in 
evidence  an  examined  copy  of  the  baptismal  register  at 
Market  Harborough  of  the  said  Benjamin  Kidney^  where- 
by it  appears  he  was  baptised  the  15th  of  May  17S9. 
In  order  to  show  that  the  said  John  Kidney  the  elder 
was  the  son  of  the  first  marriage  of  the  said  Jonathan 
Kidney^  the  father  of  David  and  John^  there  is  given  in 
evidence  the  burial  register  of  John^  whereby  it  appears 
he  was  buried  on  the  9th  of  February  1 760 ;  and  there 
are  tendered  in  evidence  by  a  witness  named  Ann  Kidney^ 
the  widow  of  John  Hassard  Kidney  (the  Plaintiff's 
brother),  declarations  often  made  to  her  by  her  husband 
ID  his  life-time,  that  his  grandfather,  John  Kidney  the 
dder  of  Caoentry  (the  brother  of  the  said  David  Kidney 
the  elder),  was  seventy  years  of  age  when  he  died. 
There  is  further  tendered  in  evidence  a  letter  written 
by  the  said  John  Hassard  Kidney  to  the  Plaintiff  Thomas 
Kidney  dated  the  24th  of  April  1788,  and  bearing  the 
general  post-mark,  in  which  the  said  John  Hassard 
Kidney  states  the  age  of  his  grandfather,  the  said  John 
Kidney^  when  his  said  grandfather  died,  to  be  seventy 
years.  If  the  passages  within  the  brackets  in  the  said 
inscriptions  on  the  tomb  and  monument  are  received, 
tfa^  would  show  by  a  reference  to  the  age  and  time  of 
death  of  David  that  he  was  bom  in  the  year  1686,  and, 
consequently,  that  he  was  a  son  of  the  first  marriage.  If 
the  said  declarations  made  verbally  and  by  letter  are 
received,  they  would  show  by  reference  to  the  age  of 
Jhkn  at  the  time  of  his  burial  that  he  was  bom  in  the 
year  1690^  and,  consequently,  that  he  was  a  son  of  the 

first 


MM*       ^rst  i9f rrUgq.    Thft  a4mis^pbUi^  of  tbe  p^f^agoi,  m  tbe 
i^^^^     iDomuv^m  nqi  ipcladec)  i^  tbe  bxacket^  ift  nol  ilk  di3piMiQ  I 
n,  and  t}i^  queatim  for  tfi«  oph^ion  of  the  Coqit  is,  wfay^t 

VWI1IWIT3  ij^^  ^  pfi88^ge9  ill  iImi  9ai^  inscFipliQns  <m  the  tpmb 
and  moQUinent  enclosed  in  Imrack^  and  tbe  said  dedai>' 
a^Qg  offered  U^  b^  proi^d  by  the  witness  Amw  Kidmg/^ 
and.  the  letter  of  Jo/it^  Hassard  Kidney^  or  either  i|iid 
which  of  them,  be  admissible  in  evidence  to  prove  tb^ 
pedigree  in  dbpute?  It  was  therefore  prayed  that  a 
new:  trial  of  the  said  isaue  may  be  had;  whereupon,  a^d 
vpon  bearing^  &c.  His  hordship  dolh  order  tha(  a  case 
be  made  for  tbn  opinion  of  the  Judges  of  the  Court  of 
King^a  Benob»  aad  that  tbe  question  be,  whetber  of  nqc 
tbfi).  passages  in  tbe  said  inscriptions  on  the  tomb  and 
monument  endpsed  in  brackets,  and  the  said  decUin^ 
tjoua  offered  to  be  proved  by  the  witness  Jnu  Kufnqff 
and  the  letter  of  John  Hassard  Kidn^^  or  either  and 
vhicb^  pf  them>  bci  a^n^isfiiblQ  in  evidence  to  prove  the 

pedigTM  in  dispute"  ftc^ 
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STANTON  t;.  HALL.»  j^eTis.  is. 

1851. 
JaA.91»9S.24. 

fOHN  HALL  thje  elder  devised  tp  tru9t^fs  Qertaiq^  Devise  of 

messuages,  tenements,  and  hereditaments,   whereof  SSiJ^n'^*" 
lio  woa  seiiEf^  ii^  fi^  to.  hold  the  same  uuto  tl]^,  »^id  trust,  to  pay 
tffmit^n  aqd  the   survivor  of  them,  apd  Uii^  l^r&  of  profiTto  J? 
Mch  survivor,  upoa  trust  to  pay  and^  apply  th^.  ri^iti^  f^*  ^?l}^^^» 


and  profit^  of  the  said  messuage,,  8(c<a  into  thei  should  au 

pmper  hapd^  of  hisi  spn  ^hn  Hmll^  or  tp  pei;i»i|i  ^  l^^Uic^,!^. 

«iSbi;  liis  s^id  son.  tp  take  and  receive  the  said  rei^  or  should 

iaweit  wd  profits,  to  and  for  his.  own  u^  mid  bm^  of  l^du^pt^, 

bt  hi9  life^  but  so  ^  the  si^me  should  npt  b^  assjgnable  pr  become 

by  hion  or  liable  to  kh  debts,  or  engagements ;  and  id  ITpo Jtnist  tT 

eiae  Us  said  son  sbpoM  at  any  time  beicpmei  ins(^i^ent»  p&y  thereout 

,       .  «      ,      to  the  wife  of 

and  eacacute  any  assignment  or  other  mjUrument  for  the  J.  H.  an  an- 
bcoefit  o(i  bis  creditors;  or  should  commit  any  act  of  SuhL^^^ 
hankruplcy,  and  be  thereupon  declared  a  bankrupt;  or  and  after  his 

should  assign,  over  the  said  rents ;  tben  out  of  the  rents,  annuity  of 

■sues,  and  profits  of  bis  said  messuages,  &c.  to  pay  and  '^*  ^y"^°S 

•ppfy  one  annuity  or  dear  yearly  sum  of  U>OL  unto  the  hood,  and 

wife  of  bis  said  son,  ia  case  she  should  be  living,  upon  "^^  muto'^ 

any  of  such  events  as  aforesaid  happening ;  the  said  as  to  the 

•    •-_  1  A     u         •  J  ^    L  1-  •     '    residue  for 

annaity  or  yearly  sum  to  be  paid  to  her  or  her  assigns  ^^  children 

for  the  term  of  the  life  of  his  said  son ;  and  after  the  <>f  the  mar- 
death  of  his  said  son,  upon  trust  to  pay  and  apply  one      Held,  that 
nnuily  or  yearly  sum  of  SOL  to  her  and  het  assigns,  so  ^^.^^^^ 

long  not  the  sepa- 
,    rate  estate  of 
the  wife,  hut  passed  by  the  husband's  assignment  to  a  purchaser  for  yalue;  and. 
that  as  against  such  purchaser,  the  wife  had  no  equity  for  a  settlement  out  of 
t^  appvitgr. 

•  Tbls.an^^ieT^  subs^uen^  her  equity  to. a  settlements  ijt  hi^ 
Giies,  relating  to  the  wife's  se-  been  considered  expedient  to  re^ 
psfste  estate,  and  the  nature  of     port  together. 
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__  __,  long  only  as  she  should  continue  his  widow.  And  after 
any  of  such  events  as  aforesaid  happening,  and  subject  to 
such  annuities  and  charged  therewith,  the  said  trustees 
were  to  stand  seised  and  possessed  of  the  said  heredita- 
ments and  premises,  upon  trust  for  all  and  every  the 
children  of  his  said  son,  in  manner  therein  mentioned, 
with  benefit  of  survivorship  and  accruer,  &c. 

On  the  death  of  the  testator,  John  Hall  the  younger 
was  let  into  possession  of  the  devised  estates.  During 
bis  continuance  in  possession,  he  represented  himself  to 
be  the  absolute  owner  of  the  property;  and  in  that 
character  executed  a  deed,  purporting  to  convey  the  fee- 
simple  of  the  devised  estates  to  a  mortgagee;  —  a  fraud 
which  he  was  enabled  to  practise  the  more  easily,  as  he 
bore  the  same  name  with  his  father  the  testator,  and 
suppressed  all  mention  of  the  will.  Some  time  after- 
wards, John  Hall  the  younger  took  the  benefit  of  the  In- 
solvent Debtors'  Act ;  and  this  suit  being  then  instituted 
by  the  incumbrancer  for  the  purpose  of  enforcing  his 
security  over  all  the  interest,  whatever  it  might  be,  whidi 
John  Hall  the  younger  took  under  the  devise,  the  ques- 
tion came  ultimately  to  be,  whether,  in  the  event  which 
bad  happened  of  John  HalTs  insolvency,  his  wife,  upon 
the  true  construction  of  the  father's  will,  was  entitled  to 
the  annuity  of  100/.  to  her  sole  and  separate  use,  or 
whether  it  belonged  to  her  husband,  and  was  therefore 
in  equity  afiected  by  the  mortgage  ? 

A  motion  was  made  on  behalf  of  the  Plainti£^  that 
some  person  might  be  appointed  to  receive  the  annuity 
during  the  pendency  of  the  suit ;  but  the  Vice-Chanoellor 
refused  the  motion,  at  the  same  time  intimating  an 
opinion  that,  upon  the  words  of  the  will,  the  wife  must 
be  considered  as  entitled  to  the  annuity  for  her  sole  and 
separate  use* 

The 
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The  application  for  a  receiver  having  been  renewed  1881. 
before  the  Lord  Chancellor,  it  was  agreed,  after  some 
discussion,  that  as  there  was  no  evidence  to  be  adduced 
in  the  cause,  it  would  be  expedient,  for  the  sake  of  avoid- 
ing delay  and  expense,  to  argue  the  question  upon  the 
merits,  and  to  consider  the  judgment  given  upon  the 
motion  as  if  it  were  the  decree  pronounced  at  the  hear- 
ing so  as  finally  to  decide  the  cause. 

Sir  jB.  Sugden  and  Mr.  Ching^  for  the  Plaintiff,  con- 
tended that  the  question  was  not  what  the  testator  by 
the  particular  form  or  phraseology  of  the  limitations  had 
intended  to  do,  but  what  he  had  actually  done.  It  was 
not  oiough  to  shew  a  probable  intention  to  exclude  the 
JMS  mariii  from  the  property  of  the  wife :  the  language 
used  must  be  sufficiently  strong  to  prevent  the  possibility 
of  its  attaching;  the  object  being  to  deprive  the  husband 
of  his  legal  rights,  by  creating  a  separate  beneficial 
interest  in  the  wife,  as  if  she  were  suijurisj  in  a  manner 
unknown  and  repugnant  to  the  principles  of  the  com- 
mon law.  To  effect  such  an  object  no  particular  form 
might  be  necessary,  but  the  expressions,  whatever  they 
were,  must  amount  to  a  total  exclusion  of  the  husband ; 
as  lor  example,  the  phrases  ^'  to  the  sole"  or  ^^  to  the 
separate  use  **  of  the  wife,  or  ^^  to  be  at  her  disposal " 
and  **  independent  of"  her  husband.  Ex  parte  Mat/,  (a) 
The  case  of  Jaknes  v.  Lockhart  (i),  cited  in  Ex  parte  Ray^ 
was  mis-stated  in  the  report;  but  the  error  was  pointed 
out  and  corrected  in  WilU  v.  Sayers  (c),  and  the  notion 
that  a  gift  to  a  feme  covert  for  her  own  use  gave  her  a 
separate  estate,  was  afterwards  exploded  in  Roberts  v. 
Spker.  (jd)     In  Paclwood  v.  Maddison  (^),  a  legacy  to  a 

married 

(c)  1  Madd.  199.  (c)  4  MadtL  409. 

.   (A)  Correctly   ftated   in   Mr.         {d)  S  Madd.A9\. 
Bde%  note,  S  Br.  C.  C.  389.  \e)  i  Sm.  4*  Si.  252. 

Vol.  IL  N 
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1831.  tnarried  woman,  for  her  support,  to  be  secured  by  an 
annuity,  was  held  to  vest  iti  the  husband,  and  pass  by 
his  assignment  The  rule  to  be  collected  from  all  the 
authorities  was,  that  in  order  to  vest  the  property  in  the 
wife,  to  her  separate  use,  the  instrument  must  be  sO 
expressed  as  to  be  inconsistent  with  any  other  rational 
construction*  There  was,  however,  nothing  irrational 
in  supposing  the  existence  of  an  intention  which  tb^ 
testator  had,  from  ignorance,  neglected  the  proper  means 
of  executing ;  as  appeared  from  an  analogous  case  of 
frequent  occurrence,  where  a  clause  of  forfeiture  fiiiled 
of  effect  for  want  of  the  necessary  limitatioii  over.  Nd 
case  went  the  length  of  deciding  that  a  proviso,  devesting 
a  husband  of  a  beneficial  interest  in  property,  and  there* 
upon  vesting  it  in  the  wife,  should  be  construed  as 
giving  her  the  property  to  her  sole  and  separate  use! 
and  courts  of  equity,  which  had  already  gone  qtite 
far  enough  in  relaxing  the  strictness  of  the  law  on  tUs 
subject,  would  not  now  be  disposed  to  carry  the  relax^ 
ation  &rther. 

Mr.  Knight  and  Mr.  K.  Parker^  for  the  Defendant^ 
Mrs.  HaU. 

It  is  admitted  that  no  particular  form  of  expression 
is  required,  iii  order  to  vest  a  separate  estate  in  a  married 
woman  to  the  exclusion  of  the  marital  right.  Neither 
the  word  ^^  sole  "  nor  the  word  *^  separate ''  is  indispens- 
able. A  direction  that  she  shall  hold  what  is  given* 
independently  of  her  husband,  or  that  her  receipt  shall 
be  a  sufficient  discharge,  is  equally  effectual  for  that 
purpose ;  the  question  always  being  upon  the  intention 
of  the  donor,  as  it  is  to  be  collected  from  the  whole 
instrument  taken  together,  Lee  v.  Prieaux{a\  Prickardv. 
Ames  (i).  Ex  parte  BeiUy.  (c)     The  objection  that  the 

Defendant 

(«)  3  Bro.  C.  C.  381.        (b)  T.  4r  Ruu,  22S,        (c)  1  GA  4-  J.  1S7. 
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Defimdant  is  here  seeking  to  defeat  a  legal  right,  does  ISSl. 
not-  apply ;  for  the  legal  estate  is  in  trustees,  and  the 
interest,  whatever  it  be,  which  the  husband  and  wife  are 
U^  possess,  is  equitable  only.  The  limitation  is  to  die 
wife^  in  opposition  and  contradistinction  to  the  previous 
limitatioQ  to  the  husband*  The  subject  matter  of  the 
gift  is,  by  express  words,  taken  from  him  upon  the  hap- 
pening of  a  certam  event;  and  in  words  equally  express, 
a  portion  of  it  is  thereupon  directed  to  be  paid  and 
applied  to  the  wife  during  the  continuance  of  the  coverr 
tnve;  and  at  the  husband's  decease  her  allowanoe  is  to 
be  vedoced  from  100/.  to  30^  a  year.  All  these  circunl- 
sCanoes  raise  an  irresistible  im[^cation  that  the  testator 
meant  to  bestow  on  Mrs.  Hall^  in  the  event  which  he 
apprehended  and  therefore  provided  for,  of  the  son's 
bankruptcy  or  insolvency,  a  separate  property  in  the 
annaity  which  she  might  employ  at  her  discretion  in  the 
support  of  hersdf  and  her  husband.  Any  other  con- 
struction  would  be  irrational  and  absurd ;  for,  besides 
disappointing  what  was  the  obvious  intention  of  tbe 
donor,  it  would  tender  the  clause  of  limitation  over 
absolutely  null.  The  conveyance  made  by  John  Hutt 
the  younger  to  the  Plaintiff,  was  ipso  facto  void;  and, 
by  the  express  provision  of  the  will,  operated  as  a  for- 
feiture of  aU  his  interest,  for  tlie  benefit  in  part  of  the 
wife ;  but  what  would  that  forfeiture  and  the  limitation 
over  avail,  if  the  partial  interest  thereby  vested  in  her, 
were  to  be  instandy  re-transferred  to  the  husband,  in 
order  to  become  once  more,  by  a  sort  of  equitable  fie- 
turn,  the  subject  of  his  original  assignment  ?  Nothing 
eoold  be  more  directly  adverse  to  the  avowed  purpose 
of  tlie  testator. 

Sir  E.  Sugden^  in  reply. 


N  2  Tht 
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1891.  The  Lord  Chancellor  said  it  was  clear  that  no 

particular  form  of  words  was  necessary  in  order  to  yest 
property  in  a  married  woman  to  her  separate  use.  That 
intention,  ahhough  not  expressed  in  terms,  might  stiU 

Dec,  14.  \^  inferred  from  the  nature  of  the  provisoes  annexed  to 
the  gift;  as  where,  for  example,  the  direction  was  that 
the  property  should  be  at  the  wife's  own  disposal^  or 
that  her  receipts  should  be  a  good  discharge;  circum* 
stances  which  raised  a  manifest  implication  that  the 
marital  right  was  meant  to  be  excluded.  In  the  present 
ease,  however,  nothing  appeared  upon  the  language  or 
limitations  of  the  will^  from  which  such  an  inference 
could  be  safely  drawn,  and  a  receiver  must  therefore  be 
appointed. 


1831.  The  cause  was  brought  on  again,  for  the  purpose  of 

having  it  determined  how  far  Mrs.  Hall  wa&  entitled  to 

claim  a  settlement  out  of  the  annuity ;  a  point  which 

had  been  postponed  till  the  decision  of  the  general 

'  question. 

Sir  E.  Sugden  and  Mr.  CAitigf  for  the  Plaintifi^  sub- 
mitted, that  as  this  was  an  annuity  given  to  the  wife  for 
her  husband's  life  only,  and  not  a  principal  sum  of 
money  vesting  in  her  absolutely,  it  fell  clearly  within 
the  principle  laid  down  by  Sir  J.  Leach  in  Elliott  v. 

.  CordeU{a);  a  case  less  strong  than  the  present,  inas- 
much  as  the  wife  there  took  an  interest  in  the  dividends 

•  of  the  stock  bequeathed,  during  the  continuance  of  hi^r 
own  life,  whereas  here  the  100/.  annuity  was  only  (pven 
her  for  the  life  of  her  husband. 

Mr. 

(a)  a  Mai.  \4».  ud  1  Run.  71.  Mte. 


The 
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Mr.  Knight  and  Mr.  K.  Parker^  contrd. 

Till  that  case  was  decided  the  rule  was  laid  down 
■broadly,  that  the  wife's  equity  for  a  settlement  out  of  her 
choses  in  action  must  inTariably  prevail  against  assignees 
for  valuable  consideration,  Pnpe  v.  Cradiaw{a)\  and 
it  is  impossible  to  suggest  a  reason  why  it  should  not 
apply  to  a  life  interest  in  such  property  as  well  as  to 
interests  of  a  larger  description.  Elliott  v.  Cordell  first 
attempted  to  introduce  the  distinction,  for  which  no 
previous  authority  can  be  cited,  and  which  is  entirely  at 
variance  with  principle.  The  notion  that  a  husband,  by 
maintaining  his  wife,  becomes,  as  it  were,  a  purchaser 
of  her  life  estate,  and,  therefore,  capable  of  assigning  it, 
was  suggested  in  Ptyor  v.  Hill{b\  before  Lord  Alvan' 
l^  but  without  success. 

Elliott  v.  Cordell  merely  decided  that  the  Court 
would  not,  at  the  suit  of  a  married  woman,  compel  a 
settlement  out  of  choses  in  action  bequeathed  to  her  for 
life,  against  the  particular  assignee:  but  the  reasoning  on 
which  the  judgment  proceeds  would  justify  a  contrary 
decision  in  the  present  case;  for  the  Master  of  the  Rolls 
drew  a  marked  distinction  between  an  assignment  by 
cbe  husband  to  a  purchaser  for  valuer  b^bre  he  had 
fiuled  in  supporting  the  wife,  and  the  general  assignment 
in.  bankruptcy,  from  which  his  incapacity  to  support 
her  followed  as  a  necessary  consequence.  Here,  the 
veiy  act  by  which  the  title  of  the  Plaintiff  was  created 
constituted  a  forfeiture  on  the  part  of  the  husband,  and 
deprived  him  of  the  means  of  maintaining  his  wife ;  so 
that  the  Plaintiff  is  to  be  considered  rather  in  the  light 
of  a  general  than  a  particular  assignee. 


(•)  4  Bro.  a  C.  sas.  (b)  4  Bro.  C.  C.  139. 

N  H 
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The  Lord  Chancelloiu 


This  case  involves  the  question  how  far  a  married 
woman,  to  whom  an  annuity  for  life  was  bequeathed  in 
Jan.  84.  terms  which  have  been  adjudged  not  to  vest  it  in  her  as 
her  separate  estate,  is  entitled  to  claim  a  settlement  oat 
of  it,  against  one  who  was  a  purchaser  for  valuable  con- 
sideration firom  her  hasband,  the  husband  having  after^ 
wards  become  insolvent*  And  as  EUiotf  v.  CordeOy  if 
tt  should  be  held  to  be  law,  decides  the  question,  I 
'liaVe  looked  with  some  attention  into  that  case,  and  also 
itito  the  former  authorities ;  and  I  find  no  warrant  for 
supposing  that  Elliott  v.  Corddl  introduced  any  new 
'doctrine  upon  the  subject  The  same  doctrine,  in  prin- 
ciple, wfts  recognised  long  before  by  Sir  W.  Grant, 
although,  undoubtedly,  neither  in  Mitford  v.  Mitfbrd{a\ 
nor  in  Wright  v.  Morl€y{b\  was  the  point  raised  and 
disposed  of  formally.  It  was,  however,  repeatedly  re- 
ferred to  in  those  cases ;  and  it  is  perfectly  plain,  fit>m 
the  language  there  nsed,  that  the  opinion  of  Sir  W. 
Grant  would  have  excluded  the  wife's  claim  as  against 
particular  assignees.  If  the  question  were  now  for  the 
'first  time  raised,  whether  courts  of  equity  had  not  gone 
farther  than  principle  warranted,  in  allowing  the  claim 
against  particular  assignees,  in  cases  where  a  capital 
sum  was  at  stake,  some  doubt  might,  perhaps,  be  enter- 
tained ;  but  in  a  case  like  Elliott  v.  Cordell,  where  the 
question  related  to  a  mere  life  interest,  and  where,  prior 
to  the  assignment,  there  was  no  failure  on  the  part  of 
tke  husband  to  maintain  his  wife,  the  Vice-Obancellor 
would  have  gone  a  great  step  farther,  had  he  listened  t6 
the  argument  in  favour  of  the  wife's  eqmty.  (r) 

Reg.  Lib.  B.  1850.  f.  917. 

(a)  9  Ves.  87.  a  settlement  was  directed  out  of 

{f))  l\Ves,\Z.  it,    against    the   husband's    as* 

(c)  Id  Jsumb  v.  MUnes^  5  Ves,  signees :   so  also   in   Brown  t. 

517.  ^vhcre  a  wife  was  declared  Clarky  5  Vet,  166.  and  Jacobt  ▼. 

to  be  entitled  for  life  to  the  .   Amyatt,  I  Madd,  376.  n. 

interest  and  dividends  of  a  fund, 
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TYLER  V.  LAKE.  August  13. 

Tl  Y  8  settlement  executed  in  Atigust  lS25f  the  Ho-  Lands  were 
"^  nourmble  Catharine  Tyler^  widow,  conveyed  certain  JJ^^^.  aft^^^ile 


to  trustees  and  their  heirs,  upon  trust,  immedi-  ^^^  of  the 
•tiely  after  her  decease,  to  sell  and  dispose  of  the  said  the  same  and 


and  after  paying  off  the  incumbrances  affectinir  distribute  the 
^  ''     ^  o  proceeds 

the  same,  to  stand  possessed  of  the  surplus  produce  of  among  all 

Midb  sale,  and  of  the  rents  and  profits  in  the  meantime,  ^^^^o^* 

upoa  further  trust,  to  distribute  the   residue  of  the  mnatim;  and 

monies  to  arise  therefrom,  among  aU   the  sons  and  .^hi^'^ftwo 

daugbters  of  the  said  Catharine  Tyler^  namely,  John  who  were 

_^  m&med 

7]flar^  Catharine,  the  wife  of  John  Cooke,  Betty  Maria,  women,  the 

dbe  wife  of  John  G.  Anthontu  Boibara  Tuler,  William  ^u»tees  were 

^  ^  du-ected  to 

2Jpbr»  Caroline  Tyler,  Maty  Jane  Tyler,  and  Caroline  pa^r  the  same 

Jnm  lycr,  if  all  of  them  should  be  then  living,  in  equal  '^^"'J^p';^ 
firapcMtions,  share  and  share  alike,  but  subject  to  the  and  respectiTe 
limitations  and  declarations  thereinafter  contained  con-  fo  "their'own 
cemtng  the  same  respectively,  (that  is  to  say,)  as  to  the  use  and  bene- 
shares  and  proportions  of  Catharine  Cooke  and  Betty  case  they 


ia  Anthony  respectively,  "  in  trust  to  pay  the  same  '!j®"M  ^ 

inio  tbetr  own  proper  and  respective  hands,  to  and  for  pay  their  ' 

their  own  respective  use  and  benefit,  in  case  they  should  J^^J®  ^^^^ 

Mpcctively  be  liviog  at  the  time  of  the  decease  of  the  said  husbands  for 

Caiharine  Tyler,  or  the  time  of  payment  or  distribution  and^b^^^tT 

«f  cbe  said  monies ;"  but  in  case  eitlier  of  them  should  Held,  that 

oe  tben  dead,  then  the  share  of  such  of  them  as  should  aid  not  vest 

be  then  dead  should  be  payable  to  their  respective  hus-  ^"  ^^^  married 

women  to 
bands,  the  said  John  Cooke  and  John  G.  Anthony,  if  their  separate 

then  living,  *^  to  and  for  their  own  respective  use  and  ^'^ 

heoefit  absolutely,"  but  in  case  they  or  either  of  them 

^  said  Johm  Cooke  and  John  G.  Anthony  should  also 

N  4  have 
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1831.       have  departed  this  life,  leaving  lawful  issue  by  their  said 
Tylbb        respective  wives,  then  their  respective  shares  were  di- 
^'  rected  to  go  over  and  be  paid  to  and  among  their 

children  respectively  in  manner  therein  mentioned.  By 
subsequent  clauses  in  the  settlement,  the  shares  of  the 
four  unmarried  daughters  were  directed  to  be  laid  cot 
in  the  funds,  or  on  mortgage,  and  the  dividends  and 
interest  to  be  paid  and  applied  to  them  or  their  as- 
signs, *^  to  and  for  their  own  proper  and  respective 
use  and  benefit,"  during  their  respective  lives,  with  a 
power  of  appointment  by  deed  or  will.  The  share  of 
the  son,  John  Tyler^  was  in  like  manner  directed  to  be 
invested,  and  the  interest  and  dividends  to  be  paid  to 
him  ^^  for  his  own  proper  use  and  benefit,"  with  certain 
remainders  over  in  trust  for  his  children.  '  And  lastly 
the  share  of  the  other  son,  William  Tylery  was  directed 
to  be  held  by  the  trustees  upon  trust  to  '*  pay  tlie  same 
into  the  proper  hands  of  the  said  William  T^ler^  to  and 
for  his  own  use  and  benefit,"  in  case  he  should  be 
living  at  the  death  of  the  settlor,  but  if  he  should  be 
then  dead,  his  share  was  to  be  invested  upon  certain 
trusts  for  the  benefit  of  his  wife  and  family  as  theretn 
mentioned. 

Upon  the  death  of  Mrs.  Tyler^  the  settlor,  a  bill  was 
filed  to  carry  into  efiect  the  trusts  of  the  settlement,  and 
under  a  reference  directed  by  the  decree,  the  Master 
reported  that  Betty  Mariay  the  wife  otjohn  G.  Anthony^ 
was  entided  to  one  eighth  part  of  the  money  whidi 
should  be  produced  by  the  sale  of  the  said  estates,  and  to 
have  one  eighth  part  of  the  intermediate  rents  and  pro- 
fits paid  to  her,  into  her  own  proper  hands,  for  her  own 
use  and  benefit.  To  this  report  the  assignees  of  John 
G.  Anthom/y  who  had,  in  the  meantime,  become  a  bank- 
rupt, took  an  exception,  on  the  ground  that  the  bank- 
rupt 
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mpt  Witt  entitled  to  the  said  one  eighth  share  of  the        ISdl. 
produce  and  rents,  in  right  of  his  wife  Betty  MariOf  and 
the  Vioe-Chancellor  allowed  the  exception,  (a) 

Mrs.  Anthomf  appealed  from  that  decision. 

• 

Mr.  Pep^  and  Mr.  Girdlestone^  for  Mrs.  Anthony ^  con- 
tesded  that,  looking  as  well  to  the  general  frame  of  the 
settleoient,  as  to  the  very  special  nature  of  the  proviso 
which  accompanied  tlie  trust  for  the  married  daughters, 
tbere  could  be  no  reasonable  doubt  of  the  donor's  in- 
tention tp  exclude  their  husbands  from  acquiring  any  in- 
tere^  in  the  settled  property  so  long  as  those  daughters 
were  alive*.  This  was  clearly  to  be  inferred  from  the 
sabaeqaent  limitation  in  the  deed,  whereby  the  husbands, 
in  the  event  of  their  surviving,  took  by  express  gift  the 
identical  interest  in  the  property  which  had  been  pre- 
viously limited  to  their  wives.  Stanton  v.  HaU{b)  had 
been  strongly  relied  upon  in  the  Court  below  as  n^a- 
tiving  such  an  inference ;  but  that  case  did  not,  like  the 
present,  contain  a  distinct  clause,  that  the  share  of  the 
wife  shonld  be  paid  into  her  own  proper  hands,  to  and 
for  her  own  use  and  benefit.  If  any  doubt  remained 
upon  the  effect  of  the  successive  limitations,  that  clause 
most  completely  remove  it  A  gift  to  a  married  woman, 
to  be  paid  into  her  own  proper  hands,  could  have  no 
other  possible  meaning  than  that  the  payment  should 
be  made  personally  to  her,  and  that  the  right  to  receive 
it  should  vest  in  her  to  the  exclusion  of  her  husband. 
Hariley  v.  Hurle{c)  was  a  direct,  recognition  of  the 
principle.  Hooey  v.  Blakeman  (d\  iMmb  v.  Milnes.  (e) 
It  followed,  as  a  necessary  consequence,  that  she,  and 

not 

(c)  4  5tM.  144.  where  the  set-         (c)  5  Vet.S40.;  and  lee  18  Fes, 
tieoieot  b  set  out  more  fully.  454. 

(5)  Ani>,  p.  175.  (d)  9  Fet.  524. 

(e)  5  Fet.  517. 
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l$3l.  not  die  btubandy  was  the  persoQ  competent  to  fpwe  ret 
eeipts  to  the  tnisteei,  a  direction  which  had  alwajrs 
been  held  to  vest  a  separate  estate  in  the  wife.  The 
subsequent  words,  ^^  to  and  for  her  own  use  and  be- 
nefit," wouldf  if  that  were  reqmred,  come  forcibly  in 
aid  of  the  construction  given  to  the  preceding  passage; 
Aiamfon  v.  Armiiage.  (a)  WiUs  v.  Sagfer  (ft),  and  BoierU 
v»  Spic€r{e\  which  apparently  deny  the  effect  of  the 
word  '^  own*'  in  a  gift  of  this  kind,  turned  upon  the 
bst  that  there  the  testators  plainly  shewied,  firom  the 
language  of  other  parts  of  the  instroment,  that  they  did 
iiot  mean  to  use  it  in  a  strict  sense.  It  was  unnecessary 
to  go  through  the  cases,  which  wfsre  ail  ably  eoUeeled 
in  Boper  {d) ;  but  the  general  doctrine  to  be  extraeted 
Stom  the  whole  was  this,  that  the  Court  would  infer  an 
intention  to  exclude  the  husband  from  any  circum^' 
stances  or  expressions  which  were  inconsistent  with  the 
iiiUei^oymentofthenaarital  lights.  Darley  v*  Darky  (d% 
WagsUsff'y.  Smith,  (e) 

'Sir  E.  Sugdenj  Mr.  Knigkt^  and  Mr.  JSesms  Cawtpbdi^ 
who  s()peared  on  the  other  side,  were  not  caUed  upon 
to  sapport  the  decree. 

The  Lord  Chancellor. 

The  decision  in  Stanton  v.  HaU^  referred  to  in  the 
Court  below,  was  not  come  to  without  grave  consider- 
ation ;  and  it  would  stand  unimpeached  even  if  the 
judgment  now  under  appeal  were  to  be  reversed.  That 
decision  has  no  application  at  present,  except  in  as  far 


{a)  19  Vet.  416. ;   Coop.  C.  C.  (d)  3  Atk.  599.  but  as  to  this 

285. ;  and  see  Tyrrell  v.  Hope^  case  sec  3  Bro.  C.  C.  584. 

«  Atk.  S5S.  {e)  9  Vet.  520.;  and  see  JWws 

(A)  4  Madd.  409.  v.  (Hmim,  2  Cox^  414, 

(c)  2  Hop,  H.  4r  fF.  157— 65. 
Jac.  ed. 


With  regard  to  the  latter,  I  can  easily  anderstand  die 
vrgmnent  that  the  word  <<own''  may  at  one  time  have 
been  held  in  kw  to  be  synonymous  with  *<  sole :"  but 
after  tt  has  been  solenmly  decided,  as  it  was  by  the  pre'^ 
aent  Master  of  the  Rdls  in  WiUs  v.  Sayers,  and  Roberts 
▼•  SpieeTf  that  that  expression  standing  alone  is  not 
aoScient  to  exclude  the  marital  right,  and  that  in  this 
lespect  '*  sole"  is  a  phrase  of  greater  eflScacy,  I  should 
Md  it  to  be  a  less  sound  principle  of  construction 
lo  return  to  what  may  have  been  the  old  rule,  than 
to  adhere  to  the  authori^  of  these  modem  oases* 

Nather  do  I  think  that  the  direction  whieh  is  supers 
added, -^^  to  pay  the  -shares  into  their  own  proper 
hands,** — either  taken  singly  or  in  connection  with  the 
vest  of  the  clause,  is  sufficient  to  create  a  separate  estate 
in  the  wife.  The  only  authority  cited  for  such  a  pro- 
position 
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aa  ft  sanctions  the  doctrine,  that  if  a  sufficieat  atrsngth  1851. 
of  negative  words  is  not  to  be  found  'm  the  gift  or  limit>- 
ctioD,  jom  are  not  allowed  to  fish  about  for  indications 
of  inteMioB  from  other  parts  of  the  instrument :  to  that 
k  is  an  authority  for  excluding  any  positive  infei^ 
whidi  might  be  drawn  from  the  words  here  relied 
^ii^.«*.»  OS  to  the  shares  and  proportions  of  Catkarim 
Omke  and  Betiy  Maria  Anthcmg  respectively,  in  trust  to 
pay  die  same  into  their  own  proper  and  respective  hands, 
as  and  for  their  own  respective  use  and  benefit** 

This  clause  is  materially  diffisrent  in  its  expression^ 
and  WBmj  be  said  to  be  more  exclusive  than  the  hmguage 
«f  the  wfll  in  StanUm  r^  Hall.  It  omsists  of  two  parts, 
the  ^ftreedon  to  pay  the  rents  and  profits  into  their  own 
proper  and  respective  hands,  and  the  direction  that 
die  payment  shall  be  for  their  own  respective  use  and 
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positioii  18  Hartley  v.  Hurlef  which  was  a  case  under 
peculiar  circumstances,  and  in  which  that  was  not  die 
point  principally  considered.  It  is  entirely  a  mistake  to 
suppose  that  Lumb  v.  Milnes  decided  any  thing  of  the 
kind.  The  rule  laid  down  long  ago  by  Sir  H.  Grmr 
stottf  when  he  said  in  a  case  somewhat  similar  {a\  that 
where  there  were  no  negative  words  in  the  will  to  ex- 
clude the  husband,  he  could  not  deprive  him  of  his  legd 
rights,  —  a  principle  distinctly  recognized  in  VFills  v. 
Sty  en  and  Roberts  v.  Spicer^ — is  directly  opposed  to  the 
construction  here  contended  for.  I  take  the  principley 
therefore,  to  be  now  thoroughly  established,  that  courts 
<yf  equity  will  not  deprive  the  husband  of  his  rights  at 
law,  unless  there  appears  to  be  a  clear  int^tion  manir 
fosted  by  the  testator  that  the  husband  should  be  so  ex^ 
eluded. 

If  these  be  the  principles  that  regulate  the  cpnstr^Q- 
tion  of  a  will,  how  much  more  forcibly  ought  they  to 
apply  to  a  case  like  the  present,  of  a  limitation  contained 
in  a  deed  ?  I  have  looked  into  the  authorities  referred 
to  oiHovey  v.  Blakemanj  which  bore  some  resemblance 
to  the  case  at  bar,  and  Wagstaff  v.  Smithy  where  the 
bequest  was  to  the  wife,  independent  of  her  husband; 
but  in  these  and  in  all  the  other  cases,  expressions  will 
be  found  introduced  which  exclude  the  marital  right  in 
express  terms,  by  giving  the  property  to  the  wife's  sepa- 
rate use;  or,  (what  has  been  held  to  amount  virtually 
to  the  same  thing,)  the  donor  annexes  some  direction 
or  condition  to  the  gift,  in  a  manner  incompatible  with 
the  existence  of  the  husband's  right.  Of  this  nature 
are  the  phrases  "  to  be  at  the  wife's  own  disposal,"  or, 
^'  to  be  enjoyed  independent  of  the  husband,"  or,  *<  her 
receipt,  to  be  a  good  discharge."     But  here  the  rents 

may 

(a)  Dakim  v.  Beruford^  1  Ch.  C.  194. 
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may  be  directed  to  be  paid  into  tlie  proper  hands  of  the  1831. 
wiie^  and  yet  she  may  be  incompetent  to  give  a  receipt 
to  the  trustees.  Probably  the  words  were  used  without 
any  very  distinct  perception  of  their  meaning  (a) :  "  pro- 
per" b  the  Ladn  form  of  the  word  *^  own,"  and  can 
mean  nothing  more. 

On  the  principle^  then,  which  requires  the  husband  to 
be  exduded  by  expressions  that  leave  no  doubt  of  the 
intention,  and  which  forbids  the  Court  to  speculate  on 
what  the  probable  object  of  the  donor  might  have  been, 
and  not  on  the  authority  oi  Stanton  v.  Hall^  unless  in  as 
frr  as  it  sanctions  that  doctrine,  I  have  no  hesitation  in 
iffirming  the  Vice  Chancellor's  judgment 

(c)  It  is  to  be  obflenredy  that  to  WiiUam  Tyier,  although  his 
this  opiiiioii  derives  confirmatioa  Lordship  did  not  advert  to  that 
from  the  language  of  the  gift      circumstance  in  his  judgment. 
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Feh.  By  9. 


FENNER  i;.  TAYLOR. 


A  hmbtod, 
whose  wife 
was  entitled 
to  a  fbnd  in 
court,  signed 
a  memoran- 
dum after 
marriagey 
agredng  to 
fecure  naif 
Ler  property 
on  bemelf : 
Held,  (rerera- 
ing  the  de- 
cision of  the 
Court  below,) 
that  it  was 
competent 
for  tne  wife  to 
waive  thb 
agreement, 
and  that  any 
benefit  which 
her  children 
might  have 
taken  under 
it  was  de- 
feated by  her 
wai?er. 


^T^HE  circumstances  under  which  the  question  in  this 
"^   oifie  came  before  the  Court,  are  correctly  atated  in 
Mr.  Simon/s  report,  vcd  1.  p,  169* 

The  Vic^-Chancellor  having  decided  that  the  agre^ 
meat  of  the  husband  enured  for  the  benefit  ot  tha 
children,  and  that  the  wife  was  incompetent  to  waitt 
it,  an  appeal,  was  brought  from  his  Honor'a  jodgf 
menu 

Sir  E,  Sugden  and  Mr.  BoupeU^  for  the  appeal,  otk 
served,  that  there  were  two  points  to  be  considered: 
first,  whether  the  agreement  which  formed  the  basis  of 
the  proposed  settlement  was  a  contract  binding  upon  the 
husband;  and  next,  supposing  it  to  be  so,  whether  it 
could  be  waived  by  the  wife,  who  was  now  willing  that 
the  fund  to  which  it  referred,  should  be  paid  to  het 
husband.  The  first  point  depended  upon  the  effect  of  a 
voluntary  agreement  by  a  husband  with  his  wife,  made 
after  mai^iage,  and  before  any  decree  had  been  pro- 
nounced, affixing  to  the  instrument  a  particular  construc- 
tion, or  directing  it  to  be  carried  into  execution.  The 
precise  question  was  decided  by  Sir  W.  Grants  upon  this 
identical  agreement,  but  with  reference  to  another  porticm 
of  the  fund;  for  on  the  8  th  of  July  18  IS,  an  order  was 
made  at  the  Rolls,  whereby  it  was  directed  that  a  legBHtsj 
of  SOOO/.  should  be  paid  to  the  husband,  after  an  affidavit 
had  been  read  to  the  Court,  stating  that  there  was  no 
settlement,  or  agreement  for  a  settlement,  unless  the 
paper  writing  here  referred  to  was  to  be  construed 
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at  8UGii.(«)  In  this  conflict  of  opinion  between  t\i^  IBSl* 
etninent  judges,  it  became  necessary  to  consider  how 
the  natter  stood  upon  principle.  In  an  ordinary  case^ 
the  agreement  would  be  of  no  Talnei  and  conid  not  be 
eiecsted,  inasmuch  as  it  contained  no  precise  or  suffi- 
cient description  of  the  property  to  be  settled.  It  was, 
besides^  an  instrument  purely  yoluntary,  and  though  it 
mifjht  possibly  be  enforced  against  the  grantor,  if  made 
IB  fiivoor  of  parties  for  whom  there  was  a  moral  obli-* 
gation  to  provide^  such  as  a  wife  or  children,  still  it 
could  not  be  carried  beyond  the  actual  terms  expressed 
in  it,  and  these  referred  solely  to  the  wife,  who  being 
ahxie  interested  would  surely  hate  a  right  to  forego  the 
benefit  if  she  pleased*  In  point  of  fact,  the  wife  never 
accepted,  and  she  now  distinctly  repudiated  it;  and  if 
she  look  nothing  under  die  agreement,  much  less  could 
her  cbtMren,  whose  only  claim  was  derived  through 
beiV  iuid  ^^  ^^^^  never  within  the  contemplation  of 
tlie  parties.  The  case  of  Bx  parte  Gardner  {b\  relied 
upon  in  the  court  below,  was  very  difierent  in  its  circum^ 
staoces,  and  had  no  application.  That  was  the  case 
of  a  husband  undertaking  to  settle  an  estate  of  his  own 
upon  his  wife  and  family  in  strict  settlement,  in  consider- 
atioD  of  obtaining  the  wife's  property.  The  proposal^ 
sfgned  by  both  parties,  had  been  carried  in  before  the 
Mastar,  and  the  Court  would  not  afterwards  permit  the 
husband  to  escape  from  his  engagement,  by  accepting 
die  waiver  of  the  wife.  The  children  were  there  pro- 
vided for  in  express  words:  whereas  here  the  memo^ 
landum  was  confined  strictly  to  the  wife,  for  whom  only, 
iherafbre,  the  settlement  (which  would  be  to  her  sole 
and  a^arate  use)  could  be  enforced.  The  Vice*'Cban« 
oeDcMr  apparently  considered  this  agreement  as  substituted 

for 

<tf}  Keg.  Ub*  MIS.  A.  fol.         (^)  aref.Sen.6Th 
ass.  under  the  name  of  Femter 

V*  T%9Wipi0ttm 


IM 
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for  the  wife's  equity,  and  thence  he  drew  an  inference 
that  the  benefit  of  a  settlement,  made  in  pursuance  of  it, 
ought  to  be  extended  to  the  children  of  the  marriage* 
But  if  it  were  a  mere  substitution,  hiis  Honor's  argu- 
ment was  inconsistent :  for  as  a  wife  may  clearly  waive 
the  benefit  of  her  equity  for  herself,  up  to  the  last  moment 
before  the  order  for  the  setdement  has  been  pronounced,' 
and  by  doing  so  will  defeat  the  equity  of  her  children ; 
the  waiver  of  this  agreement  by  the  wife  ought  of  course 
to  be  equally  efi*ectual  against  the  interests  alleged  to  be 
created  by  way  of  substitution  for  that  equity,  Mwrrajf  v. 
Jjori  Elibank.  (a) 


Mr.  Treslove  conirdj  in  addition  to  the  cases  cited 
on  the  former  argument,  relied  upon  Barker  v.*  Lea  {b) 
as  an  authority  to  shew  that  a  married  woman  having 
once  asserted  her  equity  to  a  settlement  cannot  afterwards 
be  permitted  by  any  act  of  hers  to  destroy  the  rights 
which  her  claim  has  vested  in  her  children.  Scrioen  v. 
Ti^fley  (c),  Steinmetx  v.  Halthin.  {d) 


The  Lord  Chancellor. 

'  Before  delivering  my  decision  upon  the  question  be- 
fore me,  it  may  be  proper  first  to  say  a  few  words  re- 
specting the  cases  of  Ex  parte  Gardner  and  Murray  v. 
Ijord  EUbank^  because  considerable  reliance  was  placed 

on 


(a)  10  Fei.  84.  and  15  Vet.  1. 
Where,  however,  the  wife  was  a 
ward  of  Chanceiy,  and  the  hus- 
band, after  being  committed  for 
a  contempt  in  marrying  her,  was 
liberated  on  undertaking  to  make 
a  specified  settlement,  the  Court 
would  not  afterwards  allow  the 
wife  to  waive  it,  Staekpole  v. 
Bemmoni,  5  Vet,  89. 


(6)  6  Madd.  S30. 

(c)  i  Eden,  357. 

(d)  iG.^J,  64.  Where  the 
children  have  been  omitted  ia 
the  settlement  directed  by  the 
Court,  the  omission,  if  it  has 
been  long  acquiesced  in,  will  not 
be  supplied  after  the  wife's  death, 
Johnson  V*  Johmon,  I  J.^  W. 
479. 
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oo  tbt  fiirmert  and  because  tb^  reported  judgment  of        18,31. 
Sir  fV»  Grant  in  the  latter  contains  a  remark  which      ^^T^^^^"^ 
would  seem  to  set  Lord  Hardwicke  and  Lord  JS/ii<7;f  at  v, 

rariaiioe.  Upon  looking  into  the  report  of  Murrajf  ?•  Tatl**, 
Lard  JSUbani  (a),  when  the  cause  first  came  before  Lord 
EUon^  we  find  his  lordship  laying  it  down  clearly  that 
although  the  wife,  if  she  please,  may  call  for  a  declara- 
tion that  she  is  entided  to  a  provision  out  of  the  fund 
for  herself  and  her  children,  it  is  nevertheless  competent 
to  bert  even  after  an  order  for  a  settlement  is  completedi 
to  waive  that  equity  for  herself  and  her  issue.  If  a  set« 
tlement  be  insisted  upon,  it  must  be  for  the  benefit  of 
the  children  as  well  as  of  the  wife,  but  (to  use  his  lord* 
ships  words)  **  if  the  issue  have  a  right  against  the 
fiuher*  it  is  dependent  altogether  on  the  will  of  the 
inother."  In  a  subsequent  stage  of  the  same  cause,  Sir 
W.  Groat  observes,  **  It  seems  to  be  assumed  in  the 
aijgumeot  both  here  and  before  Lord  Eldon^  that  it  was 
competent  to  the  mother  to  waive  the  settlement  at  any 
timc^  before  it  was  actually  completed :  that  is,  even 
after  a  proposal  given  in  by  the  husband.  Lord  Hard* 
wictep  however,  determined  the  contrary,  stating,  that 
though  the  wife  might  give  up  her  interest  in  the  money, 
if  she  pleased,  yet  nobody  could  consent  for  the  children, 
which  may  be.  That  does  not  directly  apply  to  this 
case;  as,  I  believe,  no  proposal  was  laid  before  the  mas-* 
$gr  in  this  jcase."(^)  When  we  refer  to  what  Lord  l^ldon 
saySf  he  certainly  does  not  state  in  terms  that  if  the  pro- 
posal bad  been  carried  in,  it  might  still  be  waived, 
although  his  language  seems  capable  of  that  construe- 
tpon^  Put  with  respect  to  Ex  parte  Gardner^  to  which 
Sr  W»  Gmnt  refers,  as  a  contrary  determination  of  Lord 
HarJmickef  it  is  quite  unnecessary  for  me  to  impeach 

the 

(a)  10  re$.  84.  (*)  13  Vet.  5,  S. 

Vol.  IL  O 
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the  aulhority  of  that  case,  for  it  differs  most  materially 
from  the  case  at  the  bar,  inasmuch  as  the  proposals, 
which  had  there  been  signed  by  both  parties,  and  sent 
in  to  the  master,  expressly  included  a  settlement  on  the 
family;  a  circumstance  which  of  itself  forms  a  marked 
dbtinction. 


Without  adverting  to  the  grounds  upon  which  His 
Honor  rested  his  judgment  in  the  present  case,  it  is  cer- 
tain that  the  very  question  now  submitted  to  the  Court 
has  been  already  decided  by  his  learned  predecessor, 
and  in  this  idendcal  cause.     His  Honor,  it  is  true,  was 
not  aware  of  that  decision,  for  the  language  of  his  judp- 
ttient  is,  **  It  is  said,  that  a  case  like  the  present  came 
before  Sir  JV.  Grantj  and  that  he  permitted  the  wife  to 
Waive  the  agreement :  but  the  case  not  being  in  print,  I 
am  neither  acquainted  with  the  particular  fiicts  of  the 
case,  nor  with  the  reasons  upon  which  Sir  W.  Grant  pro- 
ceeded.'* {a)    With  those  facts,  however,  I  am  now  fully 
acquainted.     Instead  of  270/.,  the  sum  which  is  hete  in 
contest,  the  sum  on  the  former  occasion  was  of  much 
larger  amount ;  and  all  the  circumstances  which  exist 
here,  namely,  the  communications  that  took  place  with 
Taylor^  and  the  memorandum  of  the  22d  of  December^ 
1810,  which  has  been  rather  incorrectly  described  as  a 
contract,   being  the  memorandum   which  formed  the 
foundation  of  the  wife's  equity,  and  which,  it  was  said, 
she  could  not  waive,  must  have  been  the  very  ground 
of  Sir  W.  Gran/'j  judgment     I  must  presume  therefore 
that  the  exact  question  now  before  me  was  fbnnaHy 
submitted  to  Sir  W,  Grants  and  by  him  dedded  id  the 
affirmative ;  and,  consistently  with  that  decision*  I  feel 
myself  bound  to  reject  the  construction   which  His 
Honor  has  put  upon  this  agreement 

The 
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The  judgment  pronounced  upon  that  occasion,  comingit 
as  it  did,  from  the  same  eminent  Judge  who  bad  so  re- 
cently considered  the  whole  of  this  subject  in  the  latter 
stage  oi  Murray  v.  Lord  Elibankf  is  entitled  to  no  ordinary 
weight ;  more  especially  when  it  is  recollected  that  Sir 
W*  Grant  carried  the  respect  due  to  voluntary  convey- 
ances to  its  utmost  limits,  and  that  his  decision  in  Sloane 
▼•  Cadogan{a)  pushed  that  doctrine  at  least  as  far, 
perhaps  I  might  say  farther,  tlian  any  of  the  preceding 
authorities  had  gone.  Upon  these  grounds  I  am  of 
opinion  that  the  order  of  the  Court  below  must  be 
reversed. 


1831. 


The  cause  came  on  again  at  the  Rolls,  upon  a  petition 
praying  that  another  portion  of  the  same  fund  might  be 
paid  out  to  the  husband  with  the  consent  of  the  wife« 
On  that  occasion,  the  proceedings  which  had  taken 
place  before  the  Lord  Chancellor  were  stated  to  His 
Honor,  who  expressed  a  wish  that  the  petition  should 
stand  over,  in  order  that  he  might  consider  the  point 
lartber,  and  have  time  to  look  into  the  authorities. 


1835. 


The  Master  ^  ike  Rolls,  in  acceding  to  the  prayer 
of  the  petition,  observed,  that  when  he  refused  the 
Ibrmer  application  he  was  not  aware  that  the  precise 
poinft  had  been  already  decided  by  Sir  fV.  Gtant^  in 
liiis  very  cause,  in  favour  of  the  wife's  right  to  waive 
%  settlement  founded  on  the  identical  agreement  here 
in  question,  and  that  that  fact  was  first  brought  to  his 
knowledge  by  the  judgment  of  the  Lord  Chancellor. 
Whatever,  therefore,  his  own  individual  opinion  might 

be 

(«}  Svgd.  V.  P.  Appendix,  817. 
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IS51.  he  €^  might  have  been,  he  felt  himself  bound,  >  on 
a  petition  like  the  present,  which  was  by  the  same 
jMMTties,  and  arose  out  of  exactly  the  same  circunn 
stances,  to  follow  the  decision  pronounced  by  his  Lord- 
ship, and  to  permit  the  hufl(band,  with  the  consent 
of  the  wife,  to  receive  the  benefit  of  the  fund  now  kk 
question.  Nevertheless,  the  reasons  upon  which  he  had 
formerly  come  to  a  different  opinion  (and  to  that  opinion 
he  still  felt  disposed  to  adhere)  appeared  to  him  to  be  of 
considerable  weight,  and  he  thought  it  bis  duty  to  re* 
state  them.  In  his  view  of  the  case,  as  the  particular 
form  of  the  settlement  was  not  specified  in  the  memo** 
randum,  a  court  of  equity,  if  it  wejre  called  upon  to 
execute  the  agreement,  would  direct  a  settlement  to  be 
made  ii|  the  oidinary  form  of  marriage  settlements ;  and 
the  children,  consequently,  would  be  entitled  to  a  benefit 
conformable  to  the  usual  course  in  suck  settlements* 
Althou^  the  Lord  Chancellor  and  Sir  fF.  Graai  ap«* 
ptared  to  have  considered  that  the  agreement  here  was 
merely  voluntary,  and  that  a  court  of  equity  would  not 
carry  it  into  efi*ect,  it  amounted,  as  it  seemed  to  him,  to 
a  purchase^  by  the  husband,  of  the  wife's  equity  to  % 
settlement,  and  could  not  be  regarded  as  a  mere  volun- 
tary instrument  Hb  Honor  added  that,  upon  looking 
into  the  reports  with  a  view  to  authorities  upon  this  sul>- 
ject,  be  had  found  a  case  which  was  exactly  in  poinf^ 
Blait  v.  Lajy  Hereford  (a),  where  it  was  expressly  laid 
down  that,  under  such  circumstances,  a  husband  was  a 
purchaser  of  bis  wife's  equity ;  and  in  his  opinion,  there- 
fore, the  agreement  of  Mr.  Fenner  was  not  without 
4Donsideration. 

(a)  a  Vem.  501.  and  fte  Licyd  v.  WUHamt  1  Jfa4M.450, 
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WOODMESTON  v.  WALKER.  Ro^-^ 

Feh.  15. 

^^^  Lr.  C. 

'T^HE  testator,  Henry  Watson^  disposed  of  one  third    jftg,  i^'  15. 

part  of  his  residuary  estate  in  the  following  man*  a  testator 
ner:  — "  One  other  full  and  equal  third  part  thereof  I  ^^^^|^f 
hereby  direct  to  be  laid  out  by  my  executors  in  the  his  residuanr 
parchase  of  a  government  annuity  for  the  life  of  my  £j^nywted  in 
sister  Bebecca  fVoodmeston ;  which  annuity  so  to  be  pur-  the  purchase 
chased   I   hereby  give  and  bequeath   unto   my  sister  for^ehTe'of 
JUbeccOf  to  and  for  her  own  sole  and  separate  use  and  *  ^em^^  who 

WAS  sinfflc  ftt 
benefit,    and    independent  of   any   husband  she  may  the  date  of  the 

happen  to   marry;  and  I  direct  that  her  receipt  or  7'*lu"1«!uf 
receipts,  notwithstanding  her  coverture,  shall  be  good  tesutor,  and 
and  sofBcient  discharge  and  discharges  for  the  same,  he^cUve  toler 
AOd  to  be  for  her  personal  benefit  and  maintenance,  separate  use, 
and  widiout  power  for  her  to  assign  or  sell  the  same  by  dent  of  mv 

way  of  anticipation  of  otherwise."  husband  she 

"^  might  happen 

to  marry,  and 

Bebecca  Woodmestm  was  a  widow  at  the  date  of  the  J^t^out  power 

to  sell  or 

will,  and  had  continued  so  ever  since ;  and  she  filed  assign  the 
die  present  bill,  praying  to  have  it  declared  that  she  "cb»twn.°' 

WAS  entitled  absolutely  to  the  one  third  part  of  the  The  Master  of 

»^^^^-»        -J  ^  .  the  Rolls, 

testators  residuary  estate.  upon  the 

ground  that 
-  the  restraint 

Mr.  Bickerstetk  and  Mr.  Bacon^  for  the  Plaintifil  asainst  aliena- 

tion or  andd- 

It  is  an  established  principle  of  the  Coart,  that  where  xPstion  would 

an  annuity  is  directed  to  be  purchased,  and  the  annuity,  caseof  futuie 
if  purchased,  might  be  Immediately  sold  by  the  person  f^^*^* 

Cd  whom  it  h  given,  the  annuitant  is  entitled  to  tnke  order  payment 

the  to  the  legatee 
of  the  price 
which  would 
ha  paid  for  the  annuity.    But  the  Lord  Chancellor  held  that  she  was  entitled.  If  she 
chose,  to  the  fond  at  once,  without  having  It  laid  out,  and  that  this  option  was  not 
■fctuJ  \af  tfis  eiailie  against  antidpatioo. 
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hs  or  taight  have  been,  he  felt  himself  bound, 'OO 
8  petiden  like  tfae  present,  which  was  b;  the  same 
jMrties,  and  srose  out  of  exactly  the  same  eircum- 
stances,  to  follow  the  deciiion  pronounced  by  his  Lord- 
shJp,  and  to  permit  the  husband,  with  the  consent 
or  the  wife,  to  receive  the  benefit  of  the  fund  now  in 
qnestion.  Nevertheless,  the  reasons  upon  which  he  had 
formerly  come  to  a  dil&rent  opinion  (and  to  that  opinion 
he  still  rdt  disposed  to  adhere)  appeared  to  him  to  be  of 
considerable  weight,  md  he  thought  it  bis  duty  to  re- 
state them.  In  his  view  of  the  case,  as  the  particular 
form  of  the  settlement  was  not  specified  in  the  memo* 
randum,  a  court  of  equity,  if  it  were  called  upon  to 
execute  the  agreement,  wouM  direct  a  settlement  to  be 
made  io  the  ordiaary  form  of  marriage  settletDeots  j  and 
the  children,  etHtsequeutly,  would  be  entitled  to  a  bcn^ 
conformable  to  tbe  usual  course  in  such  seul«ncitts> 
Although  the  Lord  Chanoellor  and  Sir  W.  GnaU  ap- 
peared to  base  eonsidered  that  the  agreement  here  was 
merely  voluntary,  and  that  a  court  of  equity  would  nol 
carry  it  into  eSect,  it  amounted,  aa  it  sacraed  to  him,  la 
a  purchase,  by  the  husband,  of  the  wife's  equity  to  • 
setdement,  and  could  not  be  regarded  as  a  mere  volun- 
tary instrument.  His  Honor  added  that,  upon  looking 
into  the  reports  with  ■  view  to  aatborittes  upon  this  fub- 
ject,  be  liad  found  a  case  which  was  exactly  in  poini, 
Bhis  V.  Lady  Hercford{a),  where  it  was  expressly  laid 
down  that,  under  such  circumstances,  a  husband  was* 
purchaser  of  his  wife's  equity ;  nnd  in  his  opiniou,  tl 
fore,  the  agreement  of  Mr.  Fennar  waa  \ 
coniideration. 

wtrn 
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WOODMESTON  x>.  WALKER. 

Aft.  15. 

''■''HE  testator,  Hmri/  Watson,  disposed  of  one  third    j^,  ig.  15. 

part  of  bis  residuary  estate  in  the  following  man-  a  tatator 
ner :  —  "  One  other  full  and  equal  third  part  thereof  I  ''i[r3l>d*f 


aister  Bebteca  Woodmeston  ,■  whicli  annuity  so  to  be  pur-  the  purchuo 

chased   I    hereby  give   and  bequeath   unto   my  sister  ^  tj,^  ijf,  ^ 

Rebeecoj  to  and  for  her  own  sole  and  separate  use  and  ■  f«n,*l^  "l» 

benefit,    and    independent  of   any   husband   she   may  thedateoftho 

to   marry;   and  I  direct  that  her  receipt  or  J^"'}-|J^ 

,  notttitbstanding  her  coverture,  shall  be  good  tMtator,  aod 

ud  sofficient  discbarge  and  discharges  for  the  same,  fie^^eta^ 

And  (o  be  for  her  personal  benefit  and  maintenance,  Kparate  uf^ 

and  widiout  power  for  her  to  assign  or  sell  the  same  by  i^^t  t^um 

my  of  anticipation  of  otherwise."  buiband  ibe 

'  "^  might  happM 


vffl,  and  had  continued  so  ever  since ;  and  she  filed  Htign  the 
A«  (Mcaent  biTI,  praying  to  have  it  declared  that  she  "cljltwn.'^ 
was  entitled   absolutely  to  the   one   third    part  of  the  TheMMterof 
leMator  t  residuary  estate.  upon  the 

^^  grouDdtbat 

the  reitrunt 
:.  Bickerslcth  and  Mr.  Bacon,  for  the  Plaintiff.  ■ninit  diena- 

tion  or  antici- 
established  principle  of  the  Court,  tliat  where  vP>tion  would 
'  ii  directed  to  be  purchased,  and  the  annuity,  i^^p^  ^f  ruture 
\  tniglit  be  immediately  sold  by  the  person  ^^*J**' 

rn,  the  annuitant   is  entitled  to  take  orderpayaKot 

A^  totbeleptee 

of  the  pnea 

which  would 

But  the  Lord  Chancellor  held  thu  the  wai  entitled,  if  the 

it,  vaiuaii  haviDg  it  laid  out,  aod  that  thii  option  wm  aot 
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18S1.        the  value  of  the  annuity,  without  going  through  the 
„,  -  ^  form  of  purchase.     In  this  case  the  annuity,   if  pur- 

WOODMESTON  ^  « 

V.  chased,  might  be  sold  by  the  Plaintiff;  ibr  the  clause 

Walker,  against  sale  and  anticipation  is  void,  inasmuch  as  the 
Plaintiff,  at  the  time  of  the  will  and  of  the  testator's 
death  was,  and  still  is  a  single  woman.  In  the  case  of  a 
bequest  to  a  male,  a  restraint  on  alienation  is  of  no 
effect  unless  the  property  be  limited  over,  Brandon  v. 
B/Ainson  (a) ;  and  the  restraint,  when  imposed  on  a 
<  married  woman,  ceases  as  soon  as  the  coverture  is  at 

an  end,  Barton  v.  Briscoe,  {b) 

Mr.  Pemberton^  contra. 

m 

In  Barton  v.  Briscoe  the  will  contemplated  no  mar- 
riage except  that  which  was  actually  subsisting;  and 
the  opinion  of  Sir  Thomas  Plumer  can  be  maintained 
only  on  the  ground  that  it  was  not  the  intention  of  the 
testator  to  extend  the  restriction  to  future  coverture. 
Here  it  is  a  future  marriage  which  is  guarded  against 
If  alienation  may  be  restrained  in  the  case  of  actual 
coverture,  why  may  it  not  be  restrained  prospectively 
with  a  view  to  future  coverture?  The  testator  has 
sought  to  throw  a  certain  protection  round  the  object  of 
bis  bounty,  in  the  event  of  her  afterwards  marrying; 
and  the  Court  is  now  called  upon  to  defeat  his  in- 
tentions entirely. 

*  *    * 

The  Master  of  the  Rolls. 

In  the  case  of  Barton  y*  Briscoe  the  restraint  against 
alienation  was,  by  the  terms  of  the  settlement,  applied 
only  to  the  actual  coverture  with  the  settlor  which  sub- 
sisted at  the  time,  and  it  necessarily  determined,  there- 
fore, upon  his  death.     Here  the  restraint  applies  to  the 

coverture 

{a)  18  Vet.  429.     .  {b)  Jae.  609. 
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co?erture  with  any  husband  whom  the  annuitant  may        1881* 
happen  to  marry.  ^nr      ^ 

V, 

If  the  PlaintiflF  had  been  actually  married  at  the  Walim. 
death  of  the  testator,  it  is  admitted  that  the  restraint 
would  have  been  good ;  and  the  question  is,  whether  a 
testator  can  impose  such  a  restraint  with  respect  to  a 
future  marriage  ?  At  law  a  wife  can  have  no  separate 
estate ;  and  it  is  only  by  the  principles  of  a  court  of 
equity  that  such  an  estate  is  permitted,  for  protection 
against  the  legal  rights  of  the  husband.  To  give  full 
e&ct  to  that  protection,  the  rule  in  equity  permits  a 
restraint  upon  the  power  of  disposition,  which  would 
be  invalid  in  any  other  case;  and  I  cannot  satisfy 
mysdf  that  there  is  any  substantive  distinction  between 
a  present  coverture  and  a  future  coverture.  It  is  a 
fiuniliar  case^  that  where  the  interest  of  a  legacy  is  given 
to  an  unmarried  female  for  life,  to  her  separate  use,  in 
case  of  coverture,  and  the  power  of  sale  or  anticipation  is 
restrained,  then,  in  case  of  a  future  marriage,  and  a  sale 
or  anticipation  of  the  interest  during  the  coverture,  this 
Court  holds  that  sale  or  anticipation  void,  although  by 
the  terms  of  the  will  the  life-interest  of  the  legatee  is 
DoC  limited  over  upon  that  event;  and  no  right  accrues 
bj  the  prohibited  act  to  any  other  person.  That  doc- 
trine applies  to  the  present  case,  where  one  argument  is^ 
that  the  Plaintiff  is  solely  interested  in  the  annuity. 

Upon  the  whole,  in  the  absence  of  authority  to  sup- 
port the  claim  of  the  Plaintiff,  I  am  not  prepared  to  say 
thatf  upon  the  doctrines  of  this  Court,  the  power  of  dis- 
position which  is  incident  to  property  may  not  be  re^ 
strained  in  the  case  of  the  future  marriage  of  a  female 
who  is  single  at  the  time  of  the  gift 
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18S1.  The  Plflintiff,  Mrs.  Woodmettony  appi^led  firoM  Hw 

W  dimiiran  H®"®*'**  decree,  dismissing  the  bill, 

W^Usi.  gjj,  jg  Sugden  and  Mr.  Bacofij  Tor  the  Pliiintiff. 

August  IS. 

If  the  bequest  pf  the  annuity  stood  alone,  the  Plain* 

tiff's  right  to  insist  upon  receiving  the  fund  itself,  in 
lieu  of  the  apnuity  to  be  bought  with  it,  would  be  indis» 
putable  j  for  the  recent  decision  in  Dawson  v.  Heam  (a), 
wher^  all  the  authorities  were  considered,  has  set  thut 
poipt  ait  rest.     The  only  doubt  is,  whether  the  clause 
against  anticipation  can  effectually  control  this  right, 
|becaus<e  the  legatee  happens  to  be  a  female,  although  she 
is  unjnarried  and  of  full  age.     The  case  of  Damon  y» 
fleam  wei^t  some  way  towards  deciding  that  point  also ; 
for  the  argjiment  drawn  from  the  obvious  purpose  to 
secure  a  permanent  provision  for  a  widow,  instead  of 
giving  her  a  gross  sum,  would  apply  equally  in  the  pre- 
sent instance,  and  was  there  urged  without  success; 
althought  it  must  be  allowed  that  the  purpose  of  this 
testator  is  more  stropgly  indicated,  b^  the  anxiety  with 
which  the  language  of  his  will  has  guarded  against  any 
imprudent  wasting  of  the  fund.     But  admitting  the  in- 
tention to  be  clear,  the  inquiry  remains.  Has  the  testator 
resorted  to  the  proper  means  for  carrying  that  intention 
into  effect?     How  stands  the  matter  upon  principle? 
^t  law,  every  person  who  acquires  an  estate  must  take 
it  with  all  its  incidents ;  and  one  of  the  most  essential 
incidents  to  the  right  of  property  is  the  power  of  aliena* 
tion,  which  no  clause  or  proviso  can  restrain  or  take 
away*     And  the  same  principle  has  been  repeatedly  re* 
cognized   in   equity ;  Brandon   v.   Jtobinson  (6).      The 
object  ther/efore  can  only  be  attained  indirectly,  by  an- 
nexing the  prohibited  act  as  a  condition,  upon  the  hapr 

pening 

(0)  \  Kuts.  Hf  M.  606.  {h)  18  Vet,  4S9.  and  1  Rote^  1 97, 
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pcning  of  irfaicli  the  origiaal  estate  is  to  determine  and       1881. 
a  new  estate  to  vest  in  another  party.     Without  sodi  a  «-     L^jp^Mt 
gift  over,  the  strongest  words  of  prohibition  are  ineffeo*  o. 

tual.  (a)  The  doctrine  introduced  by  Courts  of  Equity  '^^**"* 
with  respect  to  the  interests  of  married  women,  so  far 
fioom  being  an  infringement  of  the  principle,  are  perfecdy 
consistent  with  it,  and  supply  neither  argument  nor 
imalogy  in  favour  of  His  Honor's  judgment.  Lord 
Eldonj  following  Lord  T^urlow^  held  that  the  interest 
which  a  married  woman  took  in  property  settled  to  her 
separate  use^  was  purdy  the  creature  of  equity,  which 
this  Court  was  therefore  at  liberty  to  mould  and  deal 
with,  as  might  be  deemed  best  Cbr  her  advantage^  or  most 
agreeable  to  the  wishes  of  the  donor.  Accordingly^ 
with  rttpect  to  property  which  is  so  settled,  the  Court 
coiisiders  the  wife  as  a  Jeme  sole,  notwithstanding  her 
oovetrtore^  and  there^  the  restriction  on  alienation  is 
allowed ;  whereas  here,  the  Plaintiff  being  a  Jeme  sale, 
and  of  course  sui  juris  at  law,  the  power  of  the  Court  is 
not  required  for  her  assistance  or  protection^  and  the 
restriction  cannot  be  effectually  imposed.  The  very 
point  was  decided  in  Barton  v.  Briscoe  (i),  where  Sir 
71  Plumer  held  that  the  restraint  on  anticipation  by  a 
wife  ceased  upon  the  husband's  death ;  and  that  decision 
was  approved  and  followed  by  Lord  Gjffbrd.  It  may 
be  said,  that  as  the  words  of  this  proviso  point  to  any 
fiitnre  coverture,  the  restriction  will  attach  upon  die 
Plaintiff  tlie  instant  she  marries  a  second  husband,  and 
that  the  Court  looking  to  that  contingency,  will  protect 
the  executors  in  their  refusal  to  transfer  the  fund.  For 
such  a  proposition,  however,  no  authority  can  be  adduced. 
The  language  of  the  judgment  in  Barton  v.  Briscoe  is 
^directly  opposed  to  it,  and  the  existence  of  a  desultory 

and 

(a)  Lear  ▼.  Leggetl,  1  Run.  f  (fi)  Jae,^Z, 

JMl  ssa  and  ^e  (csietihere  dtedL 
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188h  and  shiftiDg  fetter  of  that  description  is  repugnant  to 

^  '  -  legal  principle,  and  would  be  attended  with  much  prac* 

«.  tical  inconvenience. 


Walub. 


Mr.  Pepys  and  Mr.  Kinderdey^  for  the  executors. 

After  the  decision  in  Dawson  v.  Heam^  it  is  too  late 
to  contend  that  executors  have  in  general  a  right  to  in- 
vest the  fund  bequeathed  for  the  purchase  of  an  annuity, 
in  defiance  of  the  express  wishes  of  the  annuitant.  But 
this  is  a  peculiar  case.  The  legatee  is  a  female,  and  the 
clauses  prohibiting  anticipation,  and  excluding  the  rights 
of  any  future  husband,  prove  it  to  have  been  the  testa- 
tor's settled  purpose  that  an  annuity  should  be  purchased 
for  his  sister  at  all  events.  It  is  true,  that  where  a 
father  is  anxious  to  deter  his  daughter  from  making  an 
imprudent  marriage,  he  may  declare  that,  upon  the  hap- 
pening of  the  apprehended  event,  the  property  which  he 
bestows  on  her  shall  go  over ;  but  frequently  this  will 
not  answer  his  purpose,  for  i^  notwithstanding  the  for- 
feiture, the  forbidden  marriage  takes  effect,  his  child  will 
be  left  destitute.  For  this  reason  clauses  against  anti- 
cipation are  constantly  introduced  into  settlements, 
which  are  intended  to  provide  for  females ;  and  no  dis- 
tinction is  ever  taken  with  reference  to  the  fact  of  their 
being  married  or  single.  The  practice  of  conveyancers, 
who  expressly  exclude  the  control  of  any  after-taken,  as 
well  as  of  any  present  husband,  and  the  language  of 
judges  who  have  considered  this  subject,  equally  coun- 
tenance the  restriction  in  both  cases  {a) ;  it  being  a  re- 
laxation of  the  strict  rule  of  law,  grounded  simply  on 
the  sex  and  condition  of  the  party,  which  call  for  ex- 
traordinaiy  protection  against  the  importunities  and  in- 
fluence 

(a)  See  what  is   said  by  the      R.  195.  a  case  which  was  not 
judges  in  Beable  v.  DiM,  1  T,      cited. 


Walkib. 
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fluence  to  which  coverture,  whether  present  or  prospec-        18S1. 
tiv^  may  expose  her.     In  Barton  v.  Briscoe^  the  pro-  ^     ^  ^    ^ 
bibition  was  confined  to  the  then  subsisting  marriage^  «. 

and  the  judgment  only  decided,  what  nobody  disputes, 
that,  in  the  absence  of  a  special  restriction,  ^feine  sole 
stands  in  the  same  situation  as  a  male.  It  is  not  to  be 
denied  that  the  instrument,  whether  deed  or  will,  might 
divide  the  quantity  of  interest  given  into  periods,  so  as 
indirectly  to  effect  the  desired  result, — by  limiting  it, 
for  example,  to  the  party  so  long  as  she  continued  a 
JewiesolCf  with  a  direction  that  when  she  became  covert 
it  should  vest,  ioties  jtioties,  in  trustees  for  her  separate 
use,  without  power  to  anticipate.  In  substance  that  is 
done  here.  The  Plainti£^  therefore,  would  have  power 
to  dispose  of  her  annuity  till  her  marriage,  and  the  in- 
stant, that  event  took  place  the  restraint  upon  anticipa- 
tioD  would  attach. 

It  is  quite  immaterial,  however,  whether  a  shifting  re- 
ftriction  of  this  kind  is,  or  is  not  effectual;  for  the  real 
question  for  the  Court  is,  what  was  the  intention  of  the 
testator,  as  it  is  to  be  inferred  from  these  peculiar  pro- 
visions. There  is  nothing  which  prevents  a  testator  from 
imposing  it,  as  a  necessary  condition  of  his  bounty,  that 
the  gift  shall  be  taken  in  whatever  form  and  mode  his 
prudence  or  caprice  may  dictate ;  provided  only  he  ex- 
press his  purpose  with  sufficient  clearness.  Here  it  is 
impossible  to  doubt  that  the  ruling  idea  in  the  testator's 
mind  was,  to  secure  to  his  sister  for  her  life  a  competent 
and  permanent  provision,  which  should  give  her  no 
trouble  in  the  management,  which  she  should  have  little 
temptation  to  dissipate,  and  of  which  no  after-taken 
husband  should  be  able  to  deprive  her. 


The 


JhgmttS. 
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1851.  Tke  Lord  CHANCELtoB. 

W^oDioMToir  The  question  in  this  case  is,  whether  a  proh)biti<Ml 
Walexi.  ^tg^n^^^  anticipation,  annexed  to  a  provision  bequeathed 
to  a  woman  for  her  separate  use,  notwithstanding  any 
coverture^  and  she  being  at  the  time  and  still  continuing 
unmarried, — whether  that  prohibition  so  modifies  the 
nature  of  the  property  bequeathed,  as  to  render  the  Itx* 
terest  which  she  takes  incapable  of  being  aliened. 

The  rule  of  law  which  prevents  a  party  from  impeding 
fetters  upon  property  inconsistent  with  the  nature  of 
the  interest  given,  is  precisely  the  same,  I  apprehend,  in 
personal  as  in  real  estate.  Thus,  where  the  subject  is  a 
periKMial  chattel,  it  is  impossible  so  to  tie  up  the  use  and 
enjojrtnent  of  it,  as  to  create  in  the  donee  a  life^estate 
which  he  may  not  alien :  although  the  object  may  be 
attamed  indirecdy,  in  a  manner  consistent  with  the 
known  rules  of  law,  by  annexing  to  the  gift  a  forfeiture 
or  defeasance  on  the  happening  of  a  particular  event,  or 
on  a  particular  act  being  done;  for  in  that  cage  the 
donee  takes  by  the  limitation  a  certain  estate,  of  which 
the  event  or  act  is  the  measure ;  and  upon  the  happening 
of  the  event,  or  the  doing  of  the  act,  a  new  and  distinct 
estate  accrues  to  a  different  individual.  If  a  testator  be 
desirous  to  give  an  annuity  without  the  power  of  antici- 
pation, he  can  only  do  so  by  declaring  that  the  act  of 
alienadon  shall  determine  the  interest  of  the  legatee^  and 
tueate  a  new  interest  in  another.  In  none  of  the  cases 
bearing  upon  this  subject  (and  they  are  very  nuUieroiis) 
Can  any  warrant  be  found  for  the  proposition,  that  at 
law  an  inalieniible  estate  can  be  created  without  any  gifl 
over.  There  is  no  gift  over  in  the  present  case,  whidb 
is  that  of  a  mere  naked  prohibition,  not  guarded  by  any 
dattse  of  forfeiture. 


In 


Waujui. 
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In  this  Court  it  has  been  held,  that  where  property        18S1. 
is  gfareo  to  a  married  woman  to  her  sole  and  separate  w  '^   moir 
oae,  alienation  may  be  prohibited  in  respect  of  the  pro*      _  «. 
perty  so  settled,  without  annexioff^  any  iimitatiou  overy 
to  operate  by  way  of  defeasance  of  the  first  estate;  and 
the  ground  on  which  that  has  been  supported  by  Lord 
EUom  and  Lord  Jlkurl&w  appears  to  be  clearly  con* 
sbtenC  arith  itself  and  with  legal  principle,  but  to  have 
no  ufi^ication  to  the  present  case. 

Bmwi  and  Jeme  being  one  person  in  law^  no  ssparate 
estatie  could  at  law  be  enjoyed  by  the  wife  against  the 
husbaod)  so  as  not  to  be  liable  to  his  eugagements  or 
fxmteri.  Nor  was  it  till  after  a  considerable  straggle 
(as  appears  firoaii  the  language  of  Lord  Camper  kk 
Hmnxy  ▼•  Harvey  {a) ),  that  courts  of  equity  featured 
to  iatfoduoe  a  different  doctrine,  and  to  hold  that  per» 
asoal  chattels  might  be  so  given  tp  a  SMuried  woman  as 
la  ^nsst  in  her  alone,  to  the  entire  exelosion  of  her  hus- 
band* That  doctrine^,  however,  has  now  been  long 
established,  insoonuch  that  it  has  in  later  times  beoone 
a  ffcgiiiar  mode  of  settling  property  on  %fane  caoeri^  to 
flooeey  it  by  such  a  form  of  words  ss  shall  expressly 
aaulnda  the  marital  right,  and  place  her,  in  respect  ^f 
property,  ezacdy  in  the  condition  of  w^feme  tote. 


As  ibe  separate  estate  of  the  wife  wvis  dins  the  inven* 
of  equity,  it  followed,  that  the  same  court  which  an* 
vsntody  might  mould  and  asodify  its  own  creation  in  what* 
evar  mamier  it  thought  fit.  It  is  by  foree  of  the  donor^s 
ialcolion,  to  which  in  the  case  of  a  feme  eaoert  oquiQr 
|ims  effisct,  that,  contrary  to  the  rule  of  law,  a  fvarried 
woasmi  is  permitted  to  hold  property  in  this  peculiar 
nanner.    And  it  is  strictly  in  accordance  with  the  same 

princi[^ 

(a)  IP.  Wmt.\2S. 
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18S1.       principle  that  equity  allows  such  restrictions  to  be  itn* 
Jl      '    '  ...  posed  on  the  separate  interest  thus  given,  as^  by  qualify** 
If.  ing  the  extent  of  her  dominion  over  it,  niay^  in  the 

Wal<£b«  judgment  of  the  settlor  or  testator,  best  secure  to  the 
object  of  his  bounty  the  full  and  uncontrolled  enjoy- 
tnent  of  the  property  for  her  own  benefit.  It  was  upon 
this  ground  that  a  proviso  prohibiting  the  wife  from  alien- 
ing her  separate  estate,  or  a  clause  against  anticipation^  as 
it  has  been  called,  was  first  introduced  in  Miss  WaUorin 
settlement:  upon  this  ground  the  validity  of  such  a 
proviso  has  been  recognized  by  Lord  Thurlaw  (a),  and 
subsequently  upheld  by  Lord  Eldon  in  Jones  v.  Harris{b) 
and  various  later  cases;  and  it  is  now  perfectly  well 
established  that,  with  respect  to  personal  estate  settled 
to  the  separate  use  of  a  married  woman,  a  clause  against 
anticipation  will  be  effectual  so  long  as  the  coverture 
continues.  No  authority,  however,  can  be  found  for 
the  position,  that  a  feme  sole  may  be  tied  up  and  re- 
stricted in  the  dominion  over  her  property,  any  moit 
than  a  mlale^  who  is  clearly  incapable  of  being  so  te^ 
stricted.  The  operation  of  the  clause  against  anti^ 
cipation^  where  there  is  no  limitation  over,  rests  entirely 
on  its  connection  witii  the  coverture,  and  on  its  beiDg 
applied  to  a  species  of  interest  which  is  itself  tbt 
creature  of  equity.  The  present  is  not  a  case  wber^ 
there  is  a  coverture,  but  a  possibility  only  of  coverture; 
imd  it  wottU  be  going  farther  than  the  authorities  tar- 
raht^  and  be  violating  legal  principle,  to  give  effect  to  aft 
intention  of  creating  an  inalienable  estate  in  a  chattel 
interest  conveyed  to  the  separate  use  of  tijeme  sole  (which 
estate,  till  her  marriage,  or  after  the  husband's  deoeaescb 
ahe  might  otherwise  deal  with  at  discretion]^  simply 

because 

(a)  See  Pyius  v.  Smilh,  5  Sro.  (b)  9  t^ei.4B6* 

C.  C.   and    Parket    v.     WhUe. 
11  Ves.22l. 
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because  at  some  after  period  she  might  possibly  contract        18S1. 
a  marriage.  Ji      ^    ^ 

WOODMESTON 


It  was  said  that  the  woman  might  have  the  property 
at  her  own  disposal  till  she  knarried,  add  that  when  that 
event  happened,  a  sort  of  postponed  fetter  might  attach^ 
a  fetter  which  would  fall  off  upon  her  husband's  death, 
and  be  again  imposed  should  she  enter  into  a  second 
marriage.  That  would  be  a  strange  and  anomalous 
species  of  estate;  nor  is  it  very  easy  to  conceive  by 
what  process  or  contrivance  it  could  be  effectufilly 
created,  unless  perhaps  by  annexing  to  the  gift  a  limit- 
ation over  to  trustees,  to  preserve  it  for  the  woman 
daring  the  successive  covertures.  But  it  is  unne- 
eenary  to  consider  that  question,  as  no  such  contrivance 
has  been  resorted  to  in  this  case.  Here  the  bequest  is 
meidy  coupled  with  a  naked  prohibition  against  alien- 
ttion  by  the  Iqpitee.  The  decision  in  Barton  v.  Briscoe^ 
where  there  had  been  a  coverture,  which  was  detei^ 
muied,  proceeds  strictly  upon  the  principle  adverted  to ; 
tod  upon  the  authority  of  that  case^  as  well  as  the 
general  principle  and  reason  of  tlie  thing,  I  have  no 
hesitation  in  stating  that  my  opinion  difiers  from  that  of 
tile  Master  of  the  Rolls;  and  I  must  therefore  hold  that 
the  Plaintiff  taiies,  at  her  election,  an  absolute  interest 
either  in  the  one  third  share  of  the  testator's  residuary 
or  in  the  annuity  to  be  purchased  with   that 


On  a  subsequent  day  his  Lordship  decided  that,  in 
conformity  with  Jenour  v.  Jenour{a\  the  costs  of  the 
suit  should  be  borne  by  the  Plaintiff's  share,  as  that 
formed  a  distinct  fund,  clearly  severed  from  the  bulk  of 
the  residue* 

(0)  lOVet.t^i. 


Walksu. 
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I8I5. 
Rolls.  JONES  t^  SALTER.* 

Bequest  of       JkjtARY  BAKEMj  by  her  wiH  dated  14th  of  Jammryt 

^ckT^a^  ^^^»  8»^®  ^  ^'^^  DeCmdant,  her  executor^  20002. 

femecoveri  4  per  cents.,  in  truat,  as  to  1000/.,  to  permit  the  Plaifitiii( 
be  subject  to    Jbskua  Jones  (since  deceased),  to  receive  the  dividends 

the  d^tt  or      f^  hjg  \\{^  „d  ^fter  his  decease,  in  case  the  Plaintiff 

control  of  her 

then  present     jInn  Janes  his  wife  should  survive  him,  in  trust  thai  she 

h't^^d^nd  ^^^^^^  receive  the  dividends  for  her  separate  use  for  her 
withoutpower  Hfe;  and  as  to  the  other  1000/.,  upon  trust  to  pay  to 
anticbate  the  ^  authorize  the  Plaintiff  .<4mi  Jones  to  receive  the  divi- 
growinspay-  dends  thereof  for  her  life,  for  her  separate  use;  ^and 
Held,  that  the  ^^^  ^^  same,  as  well  as  the  interest,  dividends,  and  pr»- 

legatee,  on       jy^  ^f  ^||^  ^^  1000/.  4  per  cent,  bank  annuities,  at 

becoflung  dif* 

covert  imgbt     bequeathed  in  the  event  of  her  surviving  the  said  Joshm 

If  £^emm^  "^^^^  *^'  husband,  should  not  be  subject  to  the  debu, 
life-interetL      dues  or  demands,  and  be  free  from  the  control  or  intei- 

firrence  of  the  said  Joskua  Jones^  or  qfany  other  fmsband 
or  husbands  with  'ahom  she  might  at  amf  iime  thereafter 
hUermarry^  and  without  any  power  to  charge,  iummber, 
aniidpate,  or  assign  the  growing  parents  thereof* "  And 
tfce  testatrix  directed  that  the  receipts  of  the  Plaintiff 
Ann  Jones  alone  for  the  dividends  should  he  a  aufficieot 
discharge :  and  after  her  death,  in  case  the  said  Joshua 
Jones  should  survive  her,  upon  trust  to  permit  him  to 
receive  the  dividends  for  his  life,  and  after  the  death  of 
Ih^  Plaintifi  Joshua  Jone^  and  Ann  Jones,  upon  trust  to 

4ivide 

*  The  reporter  is  indebted  to  in  Wooimetton  v.  Walker^  anU, 

Iheldndness  of  Mr.  TVesfeoe  for  p.  19T.  was  determined  in  iIm 

the  note  of  this  case,  in  which  same  way  by  Sir  W»  Gm^' 
the  point  principally  considered 
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divide  the  said  sums  of  10002.  and  1000/.  4  per  cent        1681. 
bank  annuities  among  their  four  sons. 

After  the  death  of  Joshua  Jones  the  husband,  this 
petition  w^  presented  by  the  Plaintiff  Ann  Jones^  and 
the  eldest  son,  who  had  attained  twenty-one,  stating  that 
k  -wcHild  be  of  great  benefit  to  the  son  to  receive  his 
faartb  fMurt  of  the  2000/.  bank  annuities,  and  that  his 
aMtfaer  the  petitioner  Ann  Jones^  was  desirous  of  assist- 
mg  him  by  giving  up  her  life  interest  in  the  fourth  part, 
tad  therefore  praying  a  transfer  of  one  fourth  part  of 
iht  aaid  bank  annuities ;  and  Sir  WiUiam  Grants  then 
Maater  of  the  Rolls,  after  some  consideration,  made  an 
ofder  accordingly. 

Some  time  afterwards  a  similar  petition  was  presented 
bf  the  mother  and  the  second  son,  on  his  attainiiq; 
tncBtyHme,  for  the  like  purpose,  when  a  similar  order 
WW  again  obtained  from  the  same  Judge. 

Mr.  TredaiXf  for  the  petitioners. 
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1833.  BROWN  t).  POCOCK. 

May  93,  ^\, 

^  ""nsTtntici-  j^^^^  POCOCK  bequeathed  to  the  Defendants  the 
pation,  an-  sum  of  6000^,  upon  trust  to  invest  the  money  and 

tife  interest  stand  possessed  of  the  trust  funds,  and  the  interest  and 
in  a  trust  dividends,  and  apply,  one  third  of  such  interest,  or  a 
queathed  to  a  competent  part  thereof,  in  the  maintenance  and  support 

female  infant,   ^f  ^^h  of  the  three  infant  daughters  of  James  E.  Browh 

does  not  pre-  ,       °        , 

vent  her,  after  and -to  accumulate  the  residue  until  the  iniants  should 

*^e  and  before  respectively  attain  the  age  of  twenty-one,  when  the 
marriage,  whole  of  the  interest  was  directed  to  be  paid  to  them 
alWasMmiinB  ^'^^  their, respective  lives  in  equal  shares;  and  in  case 
her  whole  any  of  them  should  marry,  one  equal  third  part  of  the 
legacy.  ^ust  funds  was  directed  to  be  held  in  trust,  for  the  sole^ 

separate,  and  particular  use  of  the  daughter  so  marrying 
during  her  life,  and  the  dividends  and  interest  thereof  to  he 
paid  to  her  accordinglt/j  but  not  by  way  of  anticipation^ 
for  her  separate  use;  and  after  the  decease  of  such 
daughter,  her  share  of  the  trust  funds  was  given  to  her 
children  in  manner  therein  mentioned ;  with  benefit  of 
survivorship  among  the  other  daughters,  in  case  of  the 
death  of  any  of  them,  without  having  children  who  should 
live  to  obtain  a  vested  interest  in  their  mother's  share* 

The  testatrix  died  in  1817;  and  a  suit  having  been 
instituted  for  the  administration  of  the  estate,  the  l^acy 
to  the  daughters  of  /•  E.  Brown  was  paid  into  Court 
Ann  Elizabeth  Brownj  the  eldest  of  those  daughters, 
attained  the  age  of  twenty-one  on  the  9th  of  April  1832; 
and  in  the  month  of  June  following,  she,  in  consideration 
of  400/.,  advanced  to  her  by  John  Hovil  for  the  purchase 
of  a  redeemable  annuity  of  40/.  IO5.,  assigned  to  Hovil 

aU 
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all  the  interest  which  she  took  under  the  will  of  Anne  1881. 
Pococif  up>on  trust  to  secure  the  due  payment  of  the 
annuity.  In  the  month  of  October^  in  the  same  year, 
Ann  E.  Brawn  intermarried  with  Samuel  Andrews ;  and 
Hovil  shortly  afterwards  presented  a  petition  at  the 
Rolls,  praying  that  the  amount  of  his  annuity  might  be 
ordered  to  be  paid  to  him  out  of  Mrs.  Andrews*  share  of 
the  trust  fund.  The  Master  of  the  Rolls  declined  to 
make  any  order  upon  that  petition;  and  //ovi/ thereupon 
appealed  to  the  Lord  Chancellor. 

Sir  E.  Sugden^  for  the  petitioner. 

•  The  decision  of  this  question  must  be  governed  by  the 
judgment  in  Woodmestony.  Walker  {a)j  where  the  prin- 
ciple on  which  restrictions  imposed  upon  property  taken 
by  a  feme  covert  are  upheld  in  equity,  was  very  fully 
considered,  and*  where,  in  strict  accordance  with  that 
principle,  and  with  the  previous  cases,  your  Lordship 
held  it  to  be  clear,  that  unless  she  be  covert  at  the  time 
when  the  interest  vests,  and  the  coverture  be  continuing 
down  to  the  moment  when  the  alienation  is  attempted, 
a  female  of  full  age  stands  precisely  on  the  same  footing 
inth  a  male,  and  equally  with  him  may  exercise  all  the 
rights  of  ownership,  notwithstanding  a  clause  against 
andcipation.  The  assignment  to  the  petitioner  was  exe- 
cuted by  Mrs.  Andrews  after  she  came  of  age  and  before 
her  marriage;  and  it  will  not  be  seriously  contended, 
that  her  subsequent  coverture  could  nullify  an  act  origin- 
aUy  valid.  Even  if  the  assignment  had  been  made 
posterior  to  the  marriage,  Newton  v.  Reid  (b)  is  an 
authority  to  shew  that  that  circumstance  could  not  give 
fiyrce  to  a  restriction  which  was  nugatory  and  inept  in 
its  creation*     In  such  a  case  the  only  mode  of  efiectually 

prc- 

(•)  Ante,  page  197.  (b)  4  Sim.  141. 
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lis  1  IT       preventing  aliaaation  b  by  a  dauae  of  forfeiture  and  a 
gift  over. 

Mr.  Pepys  and  Mr.  Cooper,  for  Mr.  and  lAxs.Anirew9^ 

In  Woodmeston  v.  Walker,  the  legatee  was  of  full  ag€ 
and  was  a  widow,  as  well  at  the  time  when  the  beque^ 
took  effect,  as  when  she  asserted  her  claim  to  the  entird 
fund ;  whereas  at  the  death  of  this  testatrix,  when  W 
interest  in  the  legacy  vested,  Mrs.  Andrews  was  an 
infant,  and  she  is  now  a  married  woman.  Newion  v. 
Beid  does  not  appear  to  have  been  much  argued, 
and  although  that  case  was  decided  some  tiibe  ago^  it 
has  only  very  recently  been  reported,  so  that  it  canbot 
yet  be  said  to  have  received  the  sanction  of  the  pro- 
fcsskm* 


1835.  7%e  Lord  Chanc£llor. 

IfoySl. 

The  point  upon  which  this  case  turns,  is  the  eflect  of 
a  clause  of  anticipation  in  a  will.  The  bequest  was  in 
trust  for  the  infant  daughters  of  J.  E.  Brawn ;  a  su^ 
cient  sura  for  their  education  and  maintenance  to  be 
paid  out  of  the  interest  till  they  reached  twenty-one 
respectively ;  and  the  whole  interest  of  each  share  to  be 
paid  to  each  daughter  for  her  life  as  she  reached  twenty- 
one,  and  in  case  of  marriage  then  to  her  sole  and 
separate  use,  but  not  by  way  of  anticipation.  One  of  the 
daughters  attained  the  age  of  twenty-one  in  AprU  183% 
and  in  June  1832,  executed  an  assignment  of  ber  share 
of  the  interest  to  the  petitioner,  to  secure  the  payment  of 
a  redeemable  annuity  of  40/.  \0s.  granted  by  her  to  biny 
in  consideration  of  a  sum  of  400/.,  money  lent  to  her.  la 
October  she  married ;  and  her  husband  and  she  now  join 
in  opposing  the  application  made  by  the  grantee  of  this 
annuity  to  have  the  interest  paid  under  the  assignment, 

or, 
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OK^  odt  of  the  interest,  the  annuity,  as  it  becomes  due,  and 
they  oppose  the  application  on  the  ground  of  the  pro* 
hibition  to  anticipate.  The  Master  of  the  Rolls  appears 
to  have  regarded  the  matter  in  this  light,  for  he  refused 
to  make  an  order  on  the  petition.  I  cannot  agree  with 
bis  Honor.  I  consider  the  prohibition  quite  ineffectual 
to  tie  Dp  the  fund.  There  is  no  gift  over;  and  the 
legatee  was  not  ajbme  covert:  she  was  not  indeed  ajeme 
co^eri^  either  at  the  date  of  the  will,  or  at  the  death  of 
the  testatrix,  or  at  the  date  of  the  assignment  In  order 
to  support  the  view  taken  below,  we  must  over-rule  all 
die  cases,  particularly  Barton  v.  Briscoe  (a)  at  the  Rolls, 
JfoodmeMton  v.  Walker  in  this  Court,  and  Newton  v. 
Beid(b)  before  the  Vice-Chancellor. 


IS31. 


An  attempt  is  made  to  distinguish  this  case  from 
thes^  but  there  is  not  even  a  probable  argument  for  the 
distinction.  In  principle  none  of  them  differ,  and  one 
of  tbem,  Newton  v.  Reidj  would  be  the  same  to  the  letter, 
eioept  that  it  is  a  stronger  decision  than  the  one  I  am 
aboot  to  make.  The  fund  was  there  directed  to  be 
invested  in  purchasing  an  annuity  for  an  unmarried 
daaghter,  to  her  sole  and  separate  use,  in  case  she  mar- 
ried»  ^  but  that  she  should  not  be  at  liberty  in  any  way 
whatever  to  sell,  assign,  or  in  any  way  dispose  of  the 
amiai^y  or  if  she  did  so,  such  sale  to  be  void  and  of  no 
eflfect ;  the  testator^s  intention  being,  if  any  accident  in 
life  should  unfortunately  happen  to  her,  that  she  should 
be  kept  from  want"  She  married ;  and  then,  jointly  with 
her  husband,  assigned  the  fund,  electing  to  take  it  and 
not  the  annuity;  and  it  was  assigned  for  money  advanced 
to  the  husband.  The  Court  held  the  restraint  upon 
anticipation  void,  there  being  no  gift  oven  The  parti- 
culars in  which  that  case  differs  from  the  present  make 

it 

(a)  Jacobs  603.  {b)  4  Sim,  141. 
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it  much  stronger ;  Tor  the  prohibition  is  more  particular 
and  elaborate^i^afli' tljiaf  af^l|pid|eiit!wa|jfnot  made,  as 
here,  while  the  legatee  was  iifenie  sole  :  Vnd  though  the 
sum  in  question  was  considerable,  the  decision,  which 
was  in  1830,  has  been  acquiesced  in. 

.f#'  ;:  v*  '  i 
Having  gone  at  large  into  the  principles  on  which 
questions  of  this  kind  turn,  in  IVoodmeston  v.  Walker^  I 
should  not  now  have  entered  upon  the  further  discus- 
sion of  the  cases,  had  it  not  been  contended  that  there 
the  legatee  was  not  married,  whereas  she  is,  in  the  pre- 
sent case.  Upon  the  principle  this  can  makf  pcit^fkx' 
ence,  the  assignment  having  here  been  made  when  she 
was  sole.  But  in  Newton  v.  Reidf  this  difference  did  not 
exist. 
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PAGE  V.  BROOM.         •*:  -»  '»*ti 

ri^HIS  case  (upon  which  the  argument  Mi ^ Jgfliil 
-^  in  the  Court  below  are  reported  in  4  Rmmk^^^ffftf 
was  brought  by  appeal  before  the  Lord  ChancuMil^ftl^ 
after  hearing  the  question  elaborately  argued,  aflSrmed 
the  decision  pronounced  by  the  Master  of  th6  HittllaA 
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fflGH  COURT  OF  CHANCERY, 


SALWAY  V.  SALWAY.  >»>• 

^VWE  ikets  out  of  which  the  question  arose  are  stated  A  rseeHrtr 
^   fai  Mr.  ilMtidrs  report  of  the  case  on  the  hearing  SSeCoun  to 
il  *•  BflUi.  («)  LTSf^"*  e 

^  forthekMtof 

moaieicoii- 

Oiciiton  of  Mr,  Salway  presented  a  petition  of  ISJIwiuro 

fram  the  decision  of  his  Honor  the  Master  of  of  a  banker 

with  whom 
thigr  have 
been  depo- 

A  prdhninary  objection  was   taken   on  behalf  of  coriiy,  ifthe 

Iha  attvetica,  diat  as  against  them  the  Court  had  no  dcpptitba 

made  in  tudi 
;  but  the  Lord  Chancellor  was  of  opinion,  a  wav  that  the 

aa  the  objection  had  not  been  urged  in  JJJS^ST* 

the  folate  control 

{«)  4  Bun.  60.  TSS£I!?* 

paid  into  a 

Um  fomt  he  receiTed,  to  the  joint  aeeount  of  hit  toreuet,  under  aa 

with  tbcni«  that  all  drafts  upon  the  turns  so  paid  ia  sluNild  be  writtea 

of  the  SHTCCiei,  and  staned  br  himself    The  banken  ba?ina  sobiaaueotly 

It  WW  hay  (rafcfsing  &e  Ju4|MQt  of  the  Mailer  of  the  ItoUi),  diae  the 

MiafcrthakMi. 
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a83li.  the  Court  below,  it  was  not  competent  for  the  sureties 
to  insist  upon  it  now ;  their  submission  to  the  juris- 
diction at  the  Rolls  having  bound  them  to  all  intents, 
and  including  a  submission  to  the  appellate  jurisdiction 
as  an  incident  thereto. 

Sir  E.  Sugden  and  Mr.  Wakefield^  for  the  appeal 

Mr.  Rose  and  Mr.  Kinderdeyy  for  the  receiver. 

Mr.  Lqftus  Ijorjmdes^  for  the  sureties. 

The  following  cases  were  cited :  Knight  v.  Lord  P^. 
motUA{a)f  Fletcher  v.  Dodd{b\  Wren  v.  Kirton{c\  Mas$gf 
y.  Banner  {d) J  Ex  jmrte  Belchie7\  [e) 

The  Lord  Chancellor. 

The  case  is  shortly  this.  White  was  appointed  a  r^ 
ceiver  in  this  Court,  and  in  order  to  prevail  upon  AdHni 
and  Burlton  (who  were  not  in  partnership  together}^  ^ 
become  his  sureties,  he  entered  into  an  arrangenltiliff 
with  them,  by  which  it  was  agreed  that  the  rents»  wfa^ 
received,  should  be  paid  over  to  a  person  of  the  name^C 
Anderson  (who  was  a  partner  of  the  surety  Adam$)y  4iid 
be  deposited  by  him  at  the  bankers'  in  the  joint  nsWMtf^ 
of  the  sureties,  and  that  all  drafts  upon  the  moniafi  bgC 
deposited  should  be  written  by  Anderson^  and  signed-iiyi 
the  receiver  White.  *   •  ^ 

.:.:  ni 

The  bank  of  Prodgers  and  Co.,  into  which  the  men^ 
was  so  first  paid,  failed,  and  a  considerable  sum  UUCP 
thereby  lost  to  the  estate.    The  funds  of  the  estate  wlM( 

(a)'  Z  Alk,  480.    1  Dick.  1 30.         {d)  4  Madd,  415.  and  (f  - Jf!  ^ 
^5  I  Vti,  jun.  B5.  W,U4\.  6tt  appeal. ,     •  ■ . ».>jri  z\ 

(tf)  11  Fei.  jun.  377.  (c)  Amh.  218. 
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tbes  tnmsferred  to  another  bank,  that  of  Coleman  and        1831. 
Morrisj  with  regard  to  which  a  similar  arrangement 
was  adopted  as  to  the  payment  of  money  and  the  draw- 
It^  of  auma  out     The  divid^ds  received  from  the 
cororaissioQ  were  deposited  in  that  second  bank,  and 
all  the  new  receipts  under  the  receivership  were  paid 
Co  CaUman  and  Morris^  in  the  same  manner  in  which 
tlMj  had  been  formerly  paid  into   the  banking-house 
of  Prodgers  and  Co*  before  its  failure.     Coleman  and 
Morris  subsequently  failed  also;  and  the  question  is, 
whether  or  not  the  receiver  himself,  and  in  default  of 
him,  bis  sureties,  should  be  made  liable  for  the  amount 
of  the  sum   deposited   with  the  bankers,  or  for  the 
balimoe  which  the  estate  had  lost  by  the  double  failure 
of  the  bankers. 

A  good  deal  of  argument  has  been  raised,  touching 
tM  ocmdiict  of  the  receiver  in  respect  of  the  baliiQces 
fufH  in  his  hands,  and  the  length  of  time  during  which 
1^  allowed  them  to  remain  there,  and  on  the  slowness 
^pjtb'Wbicb  he  paid  them  into  Court;  and  it  does  apr 
IfHUV.  CMtaioly,  that  though  he  may  have  rendered  a 
yHHrlj.  aooount,  he  nevertheless  drew   from  the  esti^e 
tnijr  .Considerable  sums  over  and  above  the  necessary 
9tKlll0lff  .which  never  much  exceeded  800/.  or  900^  |l 
jPfUTt  .Md  he  appears  to  have  sometimes  received  other 
IMiHet  without  putting  them  in,  although,  f^t  th^  time 
when  the  payments  began,  he  had  a  sufficient  balance 
is  hb  hands  to  answer  necessary  charges.     It  is  not  to 
hs  Mid  ijMit  o  receiver,  by  merely  complying  with  \he 
of  the  orders  requiring  him  to  account  Qnce.a, 
r^  it . thereby  to  be,  of  course,  exonerated  from  re?, 
apiMibility ;  for  that  period  is  directed  as  the  minimum 
Qjf  fineqiiency  in  passing  his  accounts  with  the  Court.    It 
it  needless,  however,  to  enter  further  into  this  topic, 

Q  2  becaase 
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because  the  grounds  upon  which  my  judgment  proceed! 
are  independent  of  that  consideration. 

Afler  looking  minutely  into  the  circumstances  and 
into  the  cases,  I  cannot  conscientiously  arrive  at  the 
conclusion  to  which  the  Master  of  the  Rolls  came,  and 
I  cannot  help  suspecting,  though  I  am  told  that  the 
point  was  pressed  upon  his  Honor,  that  the  consider- 
ation to  which  I  am  about  to  advert  was  never  fully 
presented  to  his  mind;  the  more  so,  as  I  find  no  trace  cf 
it  in  his  judgment,  and  as  it  is  extremely  material,  iu 
my  view  essential,  to  the  right  decision  of  the  question. 
It  Is  admitted  on  all  hands,  that  if  a  receiver  puts  a 
fund  out  of  his  own  control,  so  that  other  persons  shall 
be  able  to  deal  with  it,  he  guarantees  the  solvency  of 
those  persons,  and  becomes  answerable  for  any  loss  that 
may  ensue.  However  good  his  intentioui  the  departing 
with  the  control  to  the  extent  of  giving  that  control  to 
another,  would  be  enough  to  make  him  a  guarantee  of 
the  fund.  The  principle  is  so  obvious  that  I  say  nothing 
of  the  authorities.  His  Honor,  indeed,  has  observed 
that  the  receiver  here  has  not  so  far  parted  with  the 
control  as  to  enable  the  other  person  to  deal  with  it 
without  his  concurrence.  He  parts  with  his  exclusive 
control  by  associating  and  incorporating  with  hiitiself 
the  authority  of  another  person.  Anderson  was  to  make 
the  drafts;  he,  the  receiver,  was  to  sign  them;  and,  oon- 
sequently,  Anderson  was  a  necessary  party  to  the  draw- 
ing out  of  every  shilling  of  the  funds  in  deposit.  Tne 
question,  therefore,  assumes  a  very  serious  aspect;  and 
if  I  am  to  affirm  this  judgment,  when  possessed  of  t%e 
knowledge  of  an  arrangement,  by  which  an  iDdividualf 
not  an  officer  of  the  Court,  not  answerable  to  the  Court, 
npr  recognised  by  it,  is  called  in  to  the  extent  of  ek* 
erci$ing  a  vetOy  I  cannot  shut  my  eyes  to  the  oonse- 

quences. 
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qiiepces.  To  hold  that  a  receiver,  although  the  Court 
ctmBdes  in  him,  and  appoints  him  propter  delectum 
pefsame,  is  entitled,  notwithstanding,  to  mix  up  with  his 
delisted  authority  another  person  to  whom  the  Court 
is.  a  total  stranger,  would  be  a  doctrine  pregnant  with 
tike  greatest  danger,  and  one  for  which  I  can  find  no 
authority.  The  case  of  Knigkl  v.  Lord  Plymouth  (a) 
has  been  much  doubted,  and  in  Wren  v.  Kirton  (&),  it  is 
dear  that  Lord  Eldon  was  prepared,  if  necessary,  to 
lUive  gone  against  it.  Lord  Hardwicke^  it  is  well  known, 
has  been  peculiarly  unfortunate  in  the  reporters  of  his 
decisions,  and  there  may,  therefore,  have  been  circum- 
stances in  Knight  v.  Lord  Plymouthj  which,  if  known, 
would  have  thrown  a  better  light  upon  the  decision  in 
that  case.  But  it  is  unnecessary  to  discuss  or  pronounce 
upon  the  comparative  authority  of  those  cases  now;  for 
the  present,  as  must  indeed  generally  happen  in  ques- 
tjona  of  this  nature,  must  after  all  be  determined  upon 
its  own  circumstances. 


I  could  not  affirm  the  decision  of  the  Court  below 

^thotit  laying  down  this  rule — that  a  receiver  under  the 

jCoatxiA  of  tlie  Court,  and  paid  out  of  the  estate,  is, 

nevertheless,  entitled  to  substitute  for  his  own  dbcretion, 

,^remoosibility,  and  integ^rity,  the  discretion,  responsibility, 

^jna  iotegrity  of  a  stranger.     If  it  be  asked,  what  harm 

from  this?    I  answer,  the  greatest;  the  total  loss 


It  uiair  be  of  the  property.     Is  it  not  one  part  of  the 

Ottcretion  of  a  trustee,  taking  him  to  be  a  mere  naked 
.  trostee;  Is  it  not  one  part  of  the  discretion  of  an  agent, 

to  whom  the  receiver  may  more  properly  be  likened,  to 
,k(Bfip  the. funds  in  the  bauds  of  the  bankers  so  long  only 
,as  tbey^  shall  be  safely  there  lodged,  and  to  seize  the 

OKMoent  when  peril  threatens,  to  withdraw  them  to  a 

place 

{b)  1)  rei.jun.^77. ' 


(«)  a  Aik.  4SO.     1  Dick.  1  so. 
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lA'9l.       i^lace  of  safety?    Will  it  be  said  that  he  is  able  to 
^^*         exercise  that  discretion  when  he  has  tied  up  his  own 
V.  hands,  and  can  no  longer  exercise  it  himself,  but  must 

Salwat.  apply  for  the  consent  and  co-operation  of  another? 
That  control  was  not  given  without  an  object;  for  it 
was  giveh  partly  to  induce  the  sureties  to  undertake  the 
responsibility.  It  has  been  urged,  that  this  arrangemenC 
was  made  in  order  to  impose  a  check  upon  the  receiver. 
But  though  any  good  consideration  could  be  properly 
given  for  that  purpose  by  the  receiver  himself  yet| 
if  the  consideration  consists  of  something  which  direcdy 
tends  to  introduce  the  control  of  another,  and  that  an 
irresponsible  person  unknown  to  this  Court,  I  take  it» 
the  receiver  shall  be  answerable  for  what  has  happened 
to  the  fiind  which  he  has  so  dealt  with,  not  merely  in  a 
case  where  the  peril  can  be  sworn  to  be  the  cause  of  the 
loss,  but  where  he  has  not  so  rightly  conducted  him* 
sdf  as  to  exonerate  him  from  the  loss,  —  where  he  has 
not  so  conducted  himself  as  a  prudent  person  would 
have  done. 

Cases  of  this  description  must  rest  upon  their  oWtl 
merits.  But  they  are  of  great  importance  to  the  paitiei 
atid  to  the  Court.  Receivers  might  be  very  prone  tt 
-extract  a  general  rule,  amounting  to  a  licence  to  neglelt 
the  strict  line  of  their  duty,  if  this  judgment  had  ncn 
been  critically  considered,  and  if  the  doctrines  tbit 
appear  to  be  held  by  the  Master  of  the  Rolls  liad  bedi 
confirmed. 


This  case,  under  the  title  of  White  v.  Bat^h^  having 
been  carried  by  appeal  to  the  House  of  Lords,  the 
judgment  of  the  Lord  Chancellor  was  affirmed  witboat 
costsp  in  the  month  of  July  1835. 
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AMPHLETT  v.  PARKE.  **■ ' 

Feb.  11. 

,%JARTHA  CLAY  by  her  will,  executed  and  attested  A  testatrix 

ao  aa  to  pass  freehold  estates,  disposed  of  her  pro-  ^a^gs  uowi 

paPtjF  aa  fbUows:-— >  '^  I  give  and  devise  all  my  freeliold  trust  to  be 

and  copyhold  estates,  in  the  county  of  Essex^  unto  and  ^cted'the  *' 

to.  the  uae  of  Nicholas  Martyn^  Esq.,  and  Rawson  Parke^  monies  to 

Ea^  their  heirs  and  assigns,  upon  trust  to  sell  the  same  guch  sale  to 

aitbar  by  public  auction  or  private  contract ;  and  I  will  ^^  considered 

,,.  ,  .  .-  a"d  taken  as 

aad  direct  tfaat  the  monies  to  arise  from  such  sale  be  con*  part  of  her 

aiderad  and  taken  to  be  part  of  my  personal  estate." —  esiate"*shc 

After  directing  tliat  the  receipts  of  her  trustees  should  then  willed, 

be  saflkient  discharges  to  purchasers,  the  testatrix  pro-  ^h^  monies  to 

oesded  at  follows :  —  '^  And  I  do  hereby  will  and  di*  arise  from 

,  ^    .  .       -  I       1  J    such  sale,  and 

notf  that  out  of  the  monies  to  arise  from  such  sale^  and  out  of  all 

Mt  of  all  other  my  personal  estate,  the  several  legacies  ^^^^f  ^^^  ^^^ 

,  ,  .  .  sonal  estate, 

hereinafter  mentioned  be  paid  and  satisfied ;  (that  is  to  certain  pecu» 
tay^)  &C. — The  testatrix  then  gave  a  number  of  pecuniary  "hodd^br^^ 
lugarirt  to  different  persons  by  name;  and  among  the  paid;  and  be- 

Queathed  all 

ftat^  one  of  1000/.  to  Elizabeik  Parke,  and  another  of  the  ^e  residue  of 
Hkm  awouiu  to  Lwiia  Amphlett.     She  then  continued  in  ^^^  personal 

estate,  and  of 

ibafe  words :  —  *'  And  all  the  residue  of  my  personal  ea-  the  monies 

aad  of  the  monies  arising  from  the  sale  of  my  real  ^^^\     f ' 

I  give  and  bequeath  to  the  before  named  Nicholas  her  real  es- 

'Martgm^  bis  executors,  administrators,  and  assigns^  upon  trust' for  ^wo 

trust  to  pay  the  interest  thereof  to  the  before  named  persons  nnd 

EliMobeih  Parke  for  her  life,  for  her  separate  use,  and  Some  of  the  * 

after  her  death,  upon  trust  to  pay  and  divide  the  capital  pecuniary 

'     *  *    ^  ^         legatees  hav- 

to,  ing  died  in  tbb 
testatrix's  life^ 
time ;  \t  was  held  (reversing  the  decision  of  the  Court  below),  that  the  conversion 
«f  .ilia  leal  otlate  into  personal,  directed  by  (he  will*  wai  not  absolute,  but  partial 
only,  for  the  purpose  of  making  good  the  pecuniary  lej^ies.  and  that  such  of 
thofe  Iq^ades  as  had  lapsed,  in  so  far  as  they  were  payable  «uC  of  the  produce  ol  real 
CitaCc^  bad  lapsed  for  the  benefit  of  the  heir  at  law. 

Q4 
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'  t^l^     ''tO|'  between;  and  amongst  all  and  ev^  llie  diild  tad 
r^y^'t      children  of  the  said  EKssabeth  Parke^  bom  and  to  iw 
P;  <'        born,  equally  share  and  share  alike ;  the  respective  shares 
of  the  sons  to  be  paid  at  twentj-one^  and  of  the  daaghlers 
at  twenty-one,  or  marriage,  which  shall  first  happeiiy'witti 
benefit  of  sunrivorship  between  them,  in  the  event  of  tfie 
death  of  one  or  more  of  them  before  sudi  age  ortiBae  as 
aforesaid,  not  only  as  to  their  respective  orig^nail  Amm^ 
but  likewise  as  to  all  such  share  or  shares  as  shall  accroe 
to  them  respectively  by  survivorship ;  and  if  there  aball 
be  but  one  such  child,  then  to  such  only  child  at  soch 
age  or  time  as  aforesaid  :  but  in  case  there  shril  iiQt4|e 
any  child  who,  being  a  son,  shall  live  to  attain  theagf»af 
twenty-one,  or  being  a  daughter,  shall  live  to  attain  the  m^ 
of  twenty-one,  or  marry,  then  upon  trust  to  pay  the  interest 
thereof  to  the  before  named  Lydia  Amphlefthr  h^lifie, 
for  her  separate  use,  and  after  her  death,  upon  trttC  far 
all  and  every  her  child  and  children  born  and  to  he  bdfi^ 
in  such  manner  and  with  such  benefit  of  survivorship^is 
I  have  herein-before  directed  concerning  the  child  mi 
children  of  the  said  Elizabeth  Parte  ;  and  in  case  fteithi^ 
the  said  ElizabetA  Parke  or  the  said  lA/dia  Amphleit  shall 
have  any  child  who  shall  live  to  attain  such  age  or  time 
\  /y\        as  aforesaid,  then  upon  trust,  as  to  one  moiety,  for  the 
executors  or  administrators  of  the  said  Elizabeth  Parke, 
and  as  to  the  other  moiety,  to  the  executors  or  adcninis- 
trators  of  the  said  Lydia  Amphleit.     And  I  appoint  the 
said  Nicholas  Marlyn  and  Ra'xson  Parke  executors.** 

The  value  of  the  legacies  greatly  exceeded  the  ambont 
of  the  personal  estate;  and  several  of  the  legatees  havidg 
died  in  the  lifetime  of  the  testatrix,  the  question  in  the 
cause  was,  whether  the  words  of  the  will  operated  as  in 
.  absolute  conversion  of  the  real  estate  into  penponalty,  M» 
that  legacies  given  out  of  the  produce  of  that  estate,  and 
having  lapsed,  fell  into  the  residue^  for  the  benefit  of  the 

residoary 


;[)^<;](i4iiiQ6»^. 


mAioMy  IttgatatQi  of  .«bctber  tbft;fiQn¥ei»iOQA^I»pArtial 
■cbljf^  tD  that  those  kgacm  reverted  to  tbe  heir^  . .: 

-r  fOm  deoree  of  the  V ice-Cbmcellor,  Sir  John  Lead,      ?M?- 
'Heehupedfc  that  the  Iqpicies  which  lapsed  by  the  death,  of 
BliiBJilegalees  io  the  lifetime  of  the  testatrix^  sunk  into 
moA  knmtd  part  of  the  personal  estate^  and  that  her 
law  was  not  entitled  to  any  part  thereof,  (a) 


■** "  j'.  *  \, 


»ttt* 


iHia  Honor^  having  aflerwards  heard  a  second,  argu* 
t.  on  jthe  minutes,  at  the  Rolls,  adhered  to  the 
jkdgsiMt  he  originally  pronounced  in  favour  of  the 
'  Wij^jluaty  legatees  (b) ;  and  the  heir-at-law  appealed  from 
shbdeciaion, 

■V--.    :.-.   . 

v'  Tkm  question  was  again  elaborately  argued  on  the    . 
:a|>ps»l  by  Sir  £.  Sugden  and  Mr.  Bolfe^  for  the  heir-at- 
,l«w^  aad  bjr  the  Solicitor-General  and  Mr.  Boteler^  for 
;the  miduary  legatees.     The  cases  relied  upon  in  the 
iaq;omeQts  are  all  referred  to  in  the  Lord  Chancellor's 

gK^gMODt* 

'  The  Lord  Chancellor*  jr^  n^ 


«V-' 


,^...T|ii$  case  was  argued  before  me  at  great  length;  a 
(l^rcninatanoe  which  I  aw  fiir  from  regretting,  because 
it  iavplvc^  a  question  of  very  great  importance  in  point 
of  law,  with  reference  to  the  rights  of  the  heir-at- 
law,  aa  contrasted  with  those  of  residuary  legatees,  and 

•with. reference  to  a  series  of  decisions,  apparently  broken 
ifl  fipon.by  one  or  two  cases,  which  in  the  Court  below 
jjiaye  been  made  the  foundation  of  the  judgment  now 

^ander  appeal.     Upon  looking  at  the  judgment  of  tHe 

Master 


■w.'" 


(a)  1  Sim.  874.  {b)  4  ftu»i.  75, 


eSi  CASES  IN  CHANCEBY. 

1831.  Mascer  of  the  Rolls,  I  find  that  his  HoDor  felt  eon* 
siderable  reluctance  in  deciding  against  the  heir;  and 
there  b  every  reason  to  believe  that,  if  he  had  closelj 
examined  the  cases  by  which  he  held  himself  bouodf  •-« 
those  of  MaUabar  v.  Mallabar  (a),  and  Durcur  v.  Mok 
ieux{b\  which  I  have  had  an  opportunity  of  coDSultk^grn* 
the  one  in  Mr.  Cork's  valuable  MS&  in  Lincohfs  Im% 
Library,  the  other  in  the  original  manuscript  of  Lord 
Hardwicke  himself,  from  the  collection  at  Wimpale,'^ 
be  would  have  found  the  doubts  confirmed  which  have 
been  entertained  by  the  profession  respecting  the  aocat 
racy  of  those  cases  as  reported  in  the  books  ;  and  I  fiad 
persuaded,  that  if  his  Honor  had  been  possessed  of  4be 
same  materials,  he  would  have  come  to  the  same  canr 
elusion  at  which  I  have  arrived,  and  which,  from  the 
course  of  his  observations,  his  Honor  appears  desirous 
to  have  reached.  I  have  endeavoured  to  satisfy  mjFSCilf 
that  we  are  not  bound  by  those  cases,  when  they  aff 
rightly  considered  and  understood;  and  those  casey 
alone  prevented  his  Honor  from  coming  to  that  w^ 
elusion. 

This  b  a  question  arising  upon  a  competition^  as  it 
were,  between  the  heir  at  law  and  the  residuary  legatee^ 
wiih  respect  to  certain  lapsed  legacies.  There  is,  first» 
a  devise  of  all  the  real  and  personal  estate  to  be  sold; 
and  ail  the  monies  arising  from  such  sale  are  to  be  ceo- 
sidered  and  taken  as  part  of  the  personal  estate.  Thesc^ 
generally  speaking,  are  strong  words.  The  testatrix 
then  goes  on  :  ^^  And  I  do  hereby  will  and  direct,  tbirt 
out  of  the  monies  to  arise  from  such  sale,  and  out  of  aH 
other  my  personal  estate,  the  several  legacies  herein^ifitr 
mentioned  shall  be  paid:"  again  considering  the  pro* 
duce  of  the  sale  and  the  personal  estate  to  be  con* 

founded 

(a)  Ca.  T.  T.  78.  {b)  1  Ve*.  Sen.  330. 
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ftttttded  in  one  common  mass  of  perscmalty.  After  the  1351. 
geacial  daoses  of  devise  in  trust  for  the  payment  of  the 
|jgties>  we  come  to  what  most  be  considered,  in  a 
qoettkm  like  the  present,  to  be  the  operative  part  of  the 
irtH;  and  thisi  as  it  is  that  on  which  the  residuary 
kgpMe  mstB  his  claim,  requires  to  be  accurately  weighed 
tad,  sifted ;  for  it  signifies  little  what  a  testator  may  have 
said  in  the  introductory  clauses,  if  he  does  not  clearly 
maintain  the  same  view  when  he  comes  to  that  part  of 
Iha  will  which  relates  to  the  residue;  that  being,  in 
rfhity  the  tide-deed  under  which  alone  the  residuary 
iigateo  "takes,  if  he  can  take  at  all.  And  see  how  im* 
{Mtant  the  frame  of  this  clause  is,  and  how  remarkably 
Aie  testatrix  has  here  varied  her  language :  '^  And  all 
die  imdue  of  my  personal  estate;" — not  stopping  there, 
ht  if  she  had,  it  might  have  been  contended  that  she 
flHHM  to  include  under  tlie  phrase  the  monies  to  be  pro- 
llaoed  by  the  sales,  the  fruits  of  which  she  had  said  were 
te  ke  80  considered  and  taken,  but  — -  **  All  the  residue 
uf  my  personal  estate,  and  of  the  monies  arising  from 
the  sale  of  my  real  estates."  Now,  monies  arising  from 
tfie  sale  of  real  estates  are  here  spoken  of  as  something 
aol  identical,  but  rather  put  in  contricst  with  the  residue 
affile  personal  estate;  a  most  material  circumstance, 
which  pressed  much  upon  his  Honor,  and  one  which, 
bet  for  the  authorities  of  Mallabar  v.  Mallabavj  and 
'Dmnmr  ▼.  Motteux^  would  evidently  have  led  him  to 
dadde  in  favour  of  tlie  heir. 

Btfore  going  further,  I  have  to  observe,  with  reference 
ta  die  strong  words,  directing  the  sale  and  conversion  of 
Ike  lands  into  money,  and  the  produce  to  be  considered 
tspart  of  the  personal  estate,  that  to  be  sure  it  is  to  be  so 
eoQsidered ;  and  in  the  sense  which  I  give  to  the  whole 
will,  that  produce  is  so  considered ;  not,  however,  abso- 
lutely, not  to  all  intents  and  purposes,  but,  as  it  were, 

secundum 
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)8SJ«        secundum  quid^  relatively  only»  and  severally,  according 

\jm^  \uJ     j)Q  ^h^  subject  matter ;  part  of  it  to  go  in  exoneration  of 

vu  the  incumbrances  on  the  real  estate,  part  in  payment  of 

P^*^       the  debts  and  legacies,  and  the  remaining  part  to  enure^ 

by  way  of  resulting  trust,  for  the  heir,  as  I  think  X  shfdl 

show  the  rule  of  law  to  be,  unless  where  the  realty,  or 

any  part  of  it,  has  been  clearly  and  completely  taken 

from  him. 

When  I  say  that  the  mere  circumstance  of  dirtcting 
that  the  produce  of  the  sales  shall  be  deemed  personal 
estate,  is  not  of  itself  sufficient  to  devest  the  heir,  I  tun 
not  without  the  authority  of  decided  cases.  In  the 
Countess  of  Bristol  v.  Hungerjbrd{a)^  there  was  a  deviai^ 
of  real  estate  to  executors,  to  be  sold  for  payment  irf* 
debts,  the  surplus,  if  any,  to  be  deemed  personal  estate^ 
—  the  very  words  here.  Nevertheless,  the  Lord  Keepc^^ 
on  general  principles,  decreed  the  surplus  to  be  a  trust 
(or  the  heirs'-at'iaw ;  and  the  decision  was  affirmed,  in 
the  House  of  Lords.  It  is  true  the  appeal  was  rather 
as  to  another  part  of  the  case;  but  the  circumstanoe  of 
the  appeal  gives  some  security  for  the  correctness  of 
Mr.  Vemon^s  report  on  this  point,  although  his  general 
accuracy  as  a  reporter  is  not  always  to  be  rdied 
on(i).  .  .., 

These  words,  then,  are  not  sufficient  to  exclude  the 
general  rule  of  law ;  and  the  question,  therefore,  copnf9| 
to  be,  whether  there  is  or  is  not  a  complete  ditf)ositioiit 
an  entire  conversion,  out  and  out,  of  the  whole  into  p^7 
sonal  estate,  to  all  intents  and  purposes,  or  only.ao  fi^* 
forth  as  may  be  necessary  to  satisfy  the  purposes  of  th^, 

beqafsto 

(«)  S  Tern,  64S.  Mr.  Femmfs  report  oF  ttiit 

.ft)  See  5  P.  WfM.  194.  note      is  incorrect. 
C,  from  which  it  appears  that 


PAkKK. 
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Iseqaests  in  the  will.    That  is  the  single  question.    The        18^ii 
role' is  exceedingly  well  stated  in  a  very  learned  and     ^aT^^TJ^ 
ihKlbl  iibte  to  the  report  of  Cruse  v.  Barley,  (a)     In       _  v: 
t&at  note  Mr.  Cox  extracts  the  sound  principle  to  be 
collteted  from  all  the  cases,  namely,  that  where  the 
testHlor  gives  to  the  produce  of  real  estate  the  quality  of 
persdtial^,  to  all  intents,  and  that  clearly  appears  from 
the  whole  will,  the  residuary  as  well  as  the  introductory 
clauses,  there  the  residuary  legatee  shall  take ;  but  that, 
it'he  has  not  so  done,  if  he  has  only  directed  the  con- 
tetsion  for  the  particular  purposes  mentioned  in  the 
nM,  then,  although  the  residue  is  specifically  bequeathed, 
tlie  mle  is  otherwise.     The  residuary  legatee,  by  force 
cif  the  term,  is  to  take  all  that  is  residue ;  but  to  say 
that  he  takes  this  (the  produce  of  real  estate,  in  the  event 
oat  otherwise  disposed  of)  qua  residue,  is  only  to  beg  the 
qdettfon.     I  deny  that  it  is  residue  here. 

The  general  principle  appears  to  be,  that  the  heir 
mUkt  be  effectually  displaced,  that  he  is  not  to  be  dis- 
|laoed  by  inference  or  implication,  but  that  there  must 
^>pear  a  clear,  substantive,  and  undeniable  intent  on  the 
put  of  the  devisor  or  testator  to  exclude  him ;  otherwise 
ndriber  can  the  next  of  kin,  as  being  entitled  under  the 
statute  of  distributions,  take  from  the  executor,  nor  can 
rendoary  legatees,  whether  they  be  the  executors  or 
f(Mfcific  legatees  of  the  residue,  take  more  than  that 
wbidi  is  in  its  nature  residue,  to  the  prejudice  of  the 
tliiitis  of  the  heir  at  law.  And  the  executors  will  hold, 
oi  il  resulting  trust,  whatever  would  have  gone  to  the 
MrHit-Iaw  if  he  had  not  been  excluded,  the  proof  lying 
dli  the  residuary  legatee  to  displace  the  heir  and  sub^ 
Icititte  himself.  Accordingly,  all  these  cases  turn,  as  they 
mitonVy  most,  upon  what  the  particular  will  has  done ; 

and 

(a)  3P,  JVms.aO.  .  ' 
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185^1. 


and  to  say  that  any  positive  rule  of  construction  is  laid 
down  in  MaUabar  v.  MaUabar^  and  Durour  t.  Ma^ 
teuXf  is  to  speak  without  sufficiently  considering,  firsts 
the  subject-matter  of  the  supposed  rulci  as  extracted  by 
Mr.  Cox,'  and,  next,  the  general  rule  of  law.  For  the  in- 
qniry  upon  these  rules  always  is,  — -  has  the  heir  at  law, 
in  each  individual  case,  been  sufficiently  removed  to  let 
in  the  residuary  legatee  to  that,  which,  whether  it  coih 
tinues  to  be  land,  or  whether  it  has  been  converted  for 
a  specific  purpose  into  money,  is  only  money  till  the 
purpose  is  answered  or  fails,  and  which,  in  the  latter 
case,  as  a  resulting  trust,  will  then  revert  to  the  heir 
at  law  ? 


The  first  material  case  referred  to  upon  this  sobject 
is  Cru$€  v.  Barley  (c),  which  certainly  furnishes  no  an* 
thority  for  contending  that  that  doctrine  has  ever  ceased. 
to  be  law  in  this  Court  That  was  a  very  strong  in* 
stance  of  conversion,  of  dealing  with  the  proceeds  of  the 
sale  of  the  real  estate,  and  confounding,  as  some  of  th» 
cases  term  it,  the  realty  and  personalty  together,  putting 
them  into  one  common  fund :  it  is  quite  as  strong  as 
MaUabar  v.  Mallabar^  and  it  was  determined  on  great 
consideration.  It  was  a  devise  of  land  to  be  sold,  and 
also  of  personalty,  and  the  money  arising  from  the  sale 
of  real  estate  was  to  be  divided  amongst  the  testator's  ckiK 
dren,  with  200/.  to  the  heir  at  law  at  twenty-one,  and 
<*  all  the  rest  and  residue  thereof  (that  is,  of  the  testator's 
personal  and  the  produce  of  his  real  estate),  among  the 
other  children  when  they  attained  the  age  of  twenty-one 
years,  with  the  benefit  of  survivorship  among  them." 
The  case  was  fully  argued,  and  very  much  considered; 
precedents  were  searched  for,  and  time  was  taken  to 
deliberate;  and  the  Master  of  the  Rolls  was  of  opinion, 

on 


(a)  3  P.  Wmt,  20. 
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om  the  general  principles  of  law,  that  the  heir  took,  1881. 

notwithstanding  the  conversion,  after  the  purposes  of  '  "^^  ' 

the  will  had  been  accomplished,  or  in  the  event  of  any  v. 

of  tboee  purposes  failing.  Pa»m. 

I  say  nothing  of  Mcmgham  v.  Mason  (a),  which  goes 
IHredsdy  on  the  same  principle  as  Collins  v.  Wakeman{b\ 
and  CMUy  v.  Parker  (c),  where  the  next  of  kin  and  the 
heir  at  law  were  the  only  litigating  parties  in  the  field. 
Tins  is  not  a  contest  between  next  of  kin  and  an  heir  at 
law ;  and  it  is  not  pretended,  that  if  there  is  no  specific 
donee^  the  heir  at  law  can  ever  be  defeated  by  the  next 
of  kin.  That  is  perfectly  clear.  Those  cases,  therefore, 
have  no  application.  Besides  the  cases  of  Cruse  v. 
IBmlof^  and  Dighy  v.  Legard  {d\  another  authority,  to 
wfaicb^  upon  the  argument  in  the  Court  below,  the  at- 
ttatioo  of  his  Honor  was  not  called,  and  which  is 
flBthled  to  the  greatest  possible  respect,  is  Gibbs  v.  2{uj7i- 
mgf{e)i  before  Sir  William  Grant.  The  words  there 
iHte  nearly  the  same  as  those  which  occur  in  Green 
Vk' JEwtemf^),  of  which  I  shall  say  a  word  hereafter. 
H  Snch  part  of  the  real  estate,"  says  Sir  fVilliam  Grant 
in  CUbbi  v.  Rumsej/j  *^  as  is  given  to  charitable  pun- 
(and  which  is  void  under  the  statute  of  mort* 

Mi)  belongs  to  the  heir  at  law,  and  does  not  go  either 
to  the  next  of  kin,  or  the  residuary  legatee.'' 

Tlie  question,  then,  comes  to  be,  with  respect  to  those 
esseepted  cases  of  Mallabar  v.  Mallabar  (A)  and  Du^ 
T.  MoUeux(i\  by  which  his  Honor,  the  Master  of 
dke  Rdls,  appears  to  have  thought  himself  bound.  Upon 

looking 

(«)  1  r«#.  4*  B.  410.  (0  2  Vet.  Sir  B.  294. 

(i)  9  V€$.  jun.  6S5.  (g)  5  Run.  55.  p.  S3S.  mfriL 

(r)  S  Fet.  jm\.  271.  (A)  Ca,  2\  T.  78. 

Id)  3  P.  Wnu.  22.  Cojr's  note,  (i)  1  Vet.  sen.  320. 
9  JMt.  500. 
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liSl.       looking  into  MaUabar  w.  MalUmr,  I  find  ihat 

greftt  argument,  which  was  urged  on  both  eide^  and  to 
which  the  attention  of  the  Court  uppeun  to  kwra  banji 
principally  directed,  was  a  pretension  of  a 
nature,  viz.,  that  to  discover  what  was  the  legal 
of  certain  phrases  in  that  will,  parol  evidence  was  In  be 
let  in, — evidence  of  the  intention  of  the  testatort  m 
by  him  in  conversations  with  the  witnesses  in 
presence  he  made  his  will.  Lord  Talbot^  it  is  to  be  olh 
served,  admitted  that  evidence.  In  Ft^reiUi^a  report 
his  Lordship  is  made  to  say,  ^^  If  this  was  rsf  imtqpi^ 
and  I  was  at  liberty  to  follow  my  own  opinion,  I  sbook) 
be  very  unwilling  to  admit  such  evidence ;  but  a$  it  hpf 
been  done,  and  particularly  in  the  case  of  Dftsy  Tf 
Doxejf  and  lAUlebury  v.  Buckley  {a\  I  now  admii  it  l|( 
be  done."  Then  was  read  a  deposition  of  a  wU^iffh 
who  gave  full  evidence  of  the  testator's  dedamdoQ.^lliK 
the  plainti£^  after  payment  of  his  debts  and .  l^|PK^k 
should  have  all  the  rest  of  his  estate.''  Hqw  thia  C^mL 
ever  be  admissible  evidence  it  appears  impospi^|^  ifk 
discover,  but  it  may  have  influenced  the  dedsioa.  df^i 
learned  Judge;  although  the  reporter  adds|  ^.T 
Lord  Chancellor  decreed  upon  the  will  its^^^.Mif 
pendently  of  the  parol  evidence,  that  here  wpw  M*  ,fp> 
salting  trust  for  the  heir,  and  that  the  exectttvbL  fbfifwj 
have  the  whole  residue,  after  the  sale  of  the .  ttfa^ 
both  of  the  money  arising  by  such  sale  an^-of,  |]j|js 
personal  estate."  I  have  looked  into  Mr.  GmVs,  |i| ^ 
in  Linccln^s  Inn  Library,  where  I  find  a  much  Qsora 
and  accurate  account  of  that  case ;  and  it  tuma  0|at  t^^ 
there  was  a  very  material  circumstance^  wliich,,w|[^* 
shortly  alluded  to  at  the  bar,  and  which  is  not  lo  jffl^ 
lost  sight  of^-— there  was  a  legacy  of  500/.  expraesfy  W99^ 

(«)  Cited  9  Vem.  677. 
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'dtt  of  IAq  fund  to  the  heir  at  law.  (a)  That  legacy,  Mr. 
'tiofiA^r^  argued,  was  a  most  important  bequest,  ^as 
nising'an  implied  presumption  against  the  heir,  espe- 
&^j  wh^n  coupled  with  the  fact  of  the  testator's  leaving 
TD  Ills  iiister  scarcely  any  thing  but  a  burthen,  unless, 
ppoh  the  general  scope  and  effect  of  the  will,  she  was  to 
nx^^iefaeficially  in  her  character  of  residuary  legatee; 
ii$a  lie  relied  on  the  way  in  which  the  particulars  of 
loie  property^  the  lands,  the  houses,  the  tithes,  the  rent- 
and  the  various  provisions   respecting  them. 
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JKAB.miiiutely  recited  and  detailed,  as  proving  that  the 

titkiKtory  at  the  time,  had  the  whole  of  his  property  in 

Ml  cye.^    All  these  different   particulars   the   testator 

fairtfiufy  enumerates ;  he  directs  them  to  be  converted 

Into  p^^jiafty,  and  put  into  one  fund,  and  out  of  that 

MJa  UN{  legi|cy  to  be  paid  to  the  heir ;  and  he  then  goes 

flf|W  flb^eption  his  sister,  the  residuary  legatee,  as  the 

mnaf  *<4jecl  of  his  bounty.     Taking  all  these  circum- 

Itttti^' together,  the  Court  may  very  possibly  have  held 

^as  enough,  on  the  face  of  the  instrument,  to 

i'  4  dear  intention  to  displace  the  heir  at  law ; 

I'  Talboi  says,  —  **  The  testator  intended  that 

le  of  the  real  estate  should   be   turned  into 

f;  9^  the  question  was,  whetlier  the  monies  aris- 

'irabi'lbe  estate  sold  should  go  to  the  heir  at  law.^ 

'l|wn  observes  on  the  fact  of  the  500/.  legacy,  and 

iMn  Fazakerly^s  argument  to  its  fullest  extent, 

\  ft,  in  a  great  measure,  the  ground  of  his  deci- 

sj.  'That  gives  a  very  great  specialty  to  the  case; 

ofif 'tMHi|(h  I  am  not  to  reconcile  it  with  Cruse  v.  Bar^ 

Ij^^tbi^  is  still  enough  to  differ  it  from  that  case, 

fAniHlfrUeb,  possibly,  it  may  stand,  and  enough  to  shew, 

iPir^  lecided  on  the  apparent  intention  to  displace  the 

Iwti^t  in  Aooordance  with  the  rule  which  I  have  stated  to 

be 
(«)  This  legacy  is  mentioned  in  Mr.  Forresicr*t  report 
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16S1.  be  extracted  from  all  the  cases,  that  you  nnist  clearly 
prove  that  the  heir  at  law  is  excluded ;  that  the  wonb 
prevent  the  possibility  of  considering  any  thing  to  be 
left  as  a  resulting  trust  for  him ;  and  that  the  burthen 
of  such  proof  lies  upon  those  who  claim  in  opposition 
to  him. 

It  is  not  at  all  inconsistent  with  that  rule^  but  miher 
flows  from  it,  and  I  agree  in  holding,  that  a  testator 
may  provide,  not  only  that  the  undisposed  residue^ 
which  is  strictly  personal,  shall  go  to  the  residuaij 
legatee^  but  that  all  lapsed  legacies,  of  whatever  nature^ 
shall  also  go  to  him ;  and  that,  if  it  is  clear,  therefore^ 
from  express  words,  that  he  gave  him  the  lapsed  legadei 
that  were  to  be  raised  by  the  sale  of  real  property,  and 
foiled  in  consequence  of  lapse,  mortmain,  or  any  other 
cause; — if  he  says,  for  instance,  '*  I  give  all  the  lapsBdl 
legacies  as  parcel  of  my  residue  to  the  residuary  iegtr 
tee,''  cadit  qucestio^  there  is  no  doubt  be  may ;  and  if  Ini 
can  do  it  by  express  words,  lie  can  do  it  by  {Jain  and 
obvious  intention,  to  be  gathered  from  the  whole  ii^ 
strument. 

If  you  once  arrive  at  the  conclusion  that  the  teatafor 
has  displaced  the  heir,  then,  of  course,  the  lapsed  fund 
falls  into  the  residue  by  express  intention :  and  so  I  take 
to  have  been  the  feeling  of  Lord  Hardwkket  from  wfaafc- 
I  see  of  his  judgment  in  the  case  of  Duraur  v.  AfoMoMfi 
On  comparing  the  statement  of  the  will  in  that  case  as 
set  out  in  Messrs.  Simons  and  Siuarfs  Report&(a),  vtUt- 
tlie  very  incorrect  and  slovenly  notie  of  it  in  Veajfi  \th 
perfectly  clear  that  the  will  was  so  framed  as  to  niaka 
that  an  exceedingly  probable  intention ;  as  Lord  lAh^ 
mete  at  once  perceived.     The  testator  enumeratss  very. 

minutdf 
(a)  1  Sim.  4-  Stu.  992.  note. 
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nnDOtely    his    whole    property,    leaseholds,    fre^holdsi        1651. 
moDey^   securities,   bonds,    stock    both    at   home  and      f^^^'^^I'll 
abroad,  plate  and  linen,  and  all  he  had  or  might  have  9. 

anj  daim  to,  of  what  kind  soever,  and  so  forth,  and  Pasr: 
directs  that  the  residue,  being  personalty,  should  be  in- 
vested in  government  or  other  securities  in  the  names 
of  his  trustees,  on  trust,  and  thai  the  whole  produce,  be 
it  what  it  may,  should  go  to  the  last  survivor  for  life 
(far  he  gave  il  out  in  life  interests  only) ;  and  to  pay  the 
reiiikie  and  the  principal  unto  and  among  the  respective 
children  and  so  forth ;  and  die  remainder  of  his  estate 
being  placed  out  at  interest  in  some  of  the  funds,  then 
he  directs  it  to  be  dealt  with  in  like  manner.  Now, 
andoobtediy,  from  this  it  might  be  more  easy  to  collect 
the  intention,  than  from  the  short  note  in  Vesey^  and  to 
eeoCeod  it  was  the  express  design  of  the  testator  to  give 
the  vholey  whatever  it  might  amount  to,  and  whether 
consisting  of  such  parts  of  his  property  as  were  pre- 
viously undisposed  o^  or  of  surplus  produced  by  the 
ads  of  real  estate,  as  to  which  his  purpose  failed  in 
consequence  of  mortmain  or  otherwise,  to  those  persons 
who  are  the  particular  objects  of  his  bounty. 

On  looking  further  into  the  case,  however,  you  will 
ind  that  this,  though  the  only  point  in  the  cause  which 
hotoa  npoD  the  present  question,  was  not  much  dis^ 
onssod  at  the  bar,  and  certainly  not  much  considered 
bf  the  Judge,  I'he  great  contention  there  was,  whether 
a  certain'  gift,  said  to  be  mortmain,  was  mortmain  or 
VOL  The  argument  turned  mainly  upon  that;  and 
nkbough  Lord  Hardvciek^s  manuscript  book,  now  lying 
before  me,  contains  an  entry  making  some  referetice  to  the 
conflicting  claims  of  the  heir  at  law  and  residuary  le- 
gatee, and  gives  the  substance  of  the  argument  of  counsel, 
jebnrbcn  his  Lordship  comes  to  deliver  his  own  judg- 
ment, he  directs  it  entirely  to  the  question  of  mortmain, 

R  2  as 
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1851*  as  if  that  were  almost  the  only  subject  to  which  his 
attention  was  particularly  called.  So  that  it  happens 
here,  as  it  often  happens  in  cases  of  importance,  that 
whei*e  one  point  in  a  cause  is  of  main  consideration, 
and  another  comes  in  only  by  the  by,  after  the  former 
has  engrossed  the  attention  of  the  Court,  it  ia  at  once 
assumed,  and  slurred  over  and  disposed  of  hastily. 
The  question  of  mortmain  appears  to  have  been  argued 
with  great  learning,  and  was  strongly  present  to  his 
Lordship's  mind ;  and,  indeed,  all  he  says  respecting 
the  other  point  is,  '^  I  hold  tlie  bequest  of  1200/.  to  be, 
under  the  mortmain  act,  void,"  and  then  he  states  one 
or  two  grounds  on  which  he  so  held  it,  ^^  and,  there* 
fore,"  he  concludes,  ^^  it  shall  fall  into  the  residue  of 
the  testator's  estate,  and  be  divided  according  to  his 
will."  Now  really  I  do  not  at  all  deny  that:  I  agree 
that  it  falls  into  the  residue  of  the  testator's  estate,  and 
should  be  divided  according  to  his  will.  This  would 
leave  it  quite  in  doubt  whether  Lord  Hardwicke  meant 
the  heir  at  law  to  take  the  residue :  but  on  examining 
the  registrar's  book,  it  appears  that  the  decree  was 
drawn  up  as  if  the  residuary  legatee,  and  not  the  heir, 
took  it.  The  report  in  Vesey  {a)  cannot  be  correct. 
Lord  Hardwicke  is  there  represented  as  saying  that  the 
cases  on  the  subject  differed,  but  the  last  determination 
he  believed  was  in  favour  of  the  heir  at  law.  Now  that  is 
not  the  way  in  which  a  learned  and  accomplished  lawyer 
like  Lord  Hardwicke  would  have  treated  so  grave  a 
question ;  it  is  precisely  the  way  in  which  an  unlettered 
and  ignorant  man  would  have  spoken.  Lord  Hard' 
wicke  knew  well  that  it  was  in  Arnold  v.  Chapman  (A)  he 
had  previously  decided  in  favour  of  the  heir ;  and  it  is 
impossible  to  conceive  that  his  Lordship,  who  but  a 
3*ear  and  a  half  before  had  determined  that  case  upon 

great 
(a)  I  Vet,  sen.  ?20.  {b)  1  Vet.  sen.  108. 
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great  consideration,  and  who  had  then  thoroughly  dis-  1831. 
cussed  the  question,  and  distinctly  laid  down  the  legal 
doctrine,  should  have  decided  as  he  is  here  represented 
to  have  done,  if  his  attention  had  been  sufficiently  drawn 
to  the  point;  least  of  all,  is  it  conceivable  that  he 
should  have  treated  the  decision  in  Arnold  v.  Chapman 
as  a  mere  chance  diclunif  as  if  that  capriciously  gave  it 
to  the  heir,  and  now  it  was  the  turn  of  the  residuary 
legatee.  In  Arnold  v.  Chapman  copyhold  estate  was 
given  to  A.  on  condition  that  he  should  pay  1000/.  to 
the  executors  upon  trust  for  a  charity.  This  his  Lord- 
ship held  clearly  to  be  a  shift  to  evade  the  mortmain 
acty  and  therefore  not  to  be  allowed.  His  words  are, 
—  •'  The  heir  at  law  then  is  entitled  by  way  of  re- 
sulUng  trust,  because  this  1000/.  is  mentioned  by  way 
of  condition  on  the  devise  of  the  real  estate,  and  is  to 
b^  paid  to  the  executors ;  and  to  be  sure  if  wanted  for 
debts  it  would  vest,  and  must  be  admitted  by  the  exe- 
cutory for  that  purpose  only,  to  be  turned  into  personal 
^tate.  But  the  act  has  prevented  this  transmutation 
for  the  benefit  of  the  hospital,  and  then  it  remains  part 
of  the  real,  undisposed  by  the  will ;  for  the  executors 
take  it  only  as  trustees,  and  any  part  or  profits  of  the 
Wft^  estate  undisposed  will  be  a  resulting  trust  for 
,  the  heir.' 


Be  ueiFi " 

.  .'1. 


I^ast  of  all  comes  the  case  of  Green  v.  Jac1cson{a\  where 
his  Honour  decided  as  he  had  previously  done  in  the 
present  case,  and  relied  upon  the  same  authorities.  In 
Chretn  v.  Jackson  all  the  property  is  marked  with  the 
most  minute  and  specific  enumeration,  to  be  laid  out 
and  formed  into  a  particular  fund.  And  how  does  the 
fljpstator  deal  with  that  fund  ?  It  is  to  be  formed  at  a 
certain  time,  under  certain  circumstances,  and  vested  in 

the 

(a)  5  Rust.  55,  p.  238.  infra. 
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the  executors  for  eertain  purposes: — ^  And  I  do  direct 
that  my  said  trustees,  &c.  shall  pay  and  apply  all  the 
residue  of  the  monies  which  shall  then  be  in  their  hands 
unto  and  among  all  the  children/'  &c«  that  is,  the  re- 
siduary legatees. — His  Honor  held  there,  on  tlie  peculiar 
language  of  the  instrument  and  the  authority  of  Dmrmar 
T.  MmteuXf  that  there  was  an  express  intenlioa  to  give 
the  whole,  from  whatever  source  arising,  whether  fron 
lapse  or  otherwise,  —  all  the  money  then  in  their  bands^ 
after  particularly  describing  and  specifying  how  it  was 
to  come  into  their  hands,  and  how  and  for  what  pwv 
poses  they  were  to  keep  it, — among  the  children,  the 
residuary  legatees.  Green  v.  Jackson^  therefore^  dooi 
not  appear  to  be  at  all  in  discrepancy  with  the  other 
cases  professing  to  be  founded  on  Durour  v.  MMeux^ 

A  good  deal  was  said  of  Ackroyd  t.  Smitkson  {a% 
chiefly  on  account  of  Lord  Eldofi^s  most  able  argument 
in  that  case:  but  tlie  case  has,  in  fact^  do  applicatioo} 
for  the  contest  there  lay,  not  as  here,  between  the 
heir  and  residuary  legatees,  as  might  at  first  be  sup« 
posed,  but  between  the  heir  and  the  next  of  kin,  eacb 
claiming,  as  undisposed  of,  a  lapsed  share  of  residue, 
die  produce  of  real  estates  directed  to  be  sold.  As 
to  that  there  can  be  no  doubt;  fur  it  is  admitted  on  all 
hands,  that  unless  the  next  of  kin  is  made  a  specific 
donee  he  never  can  stand  in  competition  with  the  heir  at 
law.  With  respect  to  tho  case  of  Kennell  v.  Abbott  {b) 
before  Lord  Alvanlej/y  a  Judge  whose  deservedly  high 
authority  pressed  me  very  strongly,  I  can  only  say  that 
he  appears  there  to  have  proceeded  on  the  common 
understanding  of  Durour  v.  Mottewcy  a  case  which,  from 
the  circumstances  already  mention^!,  seems  to  have  been 
generally  misconceived. 

In 

(a)  1  Bro.  a  C.  50.7.  (6)  4  Ves,  SOS. 
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In  rerersing  the  judgment  of  the  Master  of  the  Rolls,  1831. 
it  is  a  great  satisfaction  to  me  to  find  that  his  Honour 
plainly  intimated  his  own  opinion  to  be  against  the 
decision  to  which,  on  the  authority  of  the  cases,  he 
thought  himself  bound  to  come.  I  have  endeavoured  to 
ihcv  that  the  effect  of  those  cases  has  not  been  correctlj^ 
understood,  and  that  they  are  not  binding  upon  the 
Court;  but  it  is  so  anxious  and  alarming  a  matter  to 
be  called  upon  to  depart  from  what  a  Judge  like  Lord 
JtoaaUy  seems  to  have  considered  as  settled  by  autho- 
ricy^  that  I  have  deemed  it  necessary  to  state  my  reasons 
at  large^  which  must  be  my  apology  for  having  taken  up 
10  much  of  the  public  time. 


A  petition  of  appeal  was  presented  to  the  House  of 
Lords  against  this  decision;  but  the  appeal  was  com- 
pimnised  before  it  came  to  a  hearing,  tlie  heir  and  the 
TCsidnary  legatee  dividing  the  fund  between  them,  (a) 

(«)  See  FhiUipt  v.  Philips,  1  M^ne  ^  Keen^  653.  660. 
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^"*  GREEN  w.  JACKSON. 

Jim.  15. 

Apnl  1.       FT^HE  will  of  Joseph  Chapman^  upon  which  the  questioo 

utw'dilUt^  ■"  ^^^  ^°*®  **'*^*^  ^*  ^^^  *^y  '^^^  22k«««ff  in  his 

bit  real  and      report  of  the  case  upon  the  hearing  at  the  RoIIi.  (c) 

Mtate^to  be  The  property  comprised  in  the  bequests,  which  failed 
ftold,  and  his     ju  consequence  of  the  operation  of  the  mortmain  act, 

legacies  to  be    conmted  partly  of  freehold  and  partly  of   leasdiold 
thereout  paid,  ^^^ 
including  cer- 
tain chari- 

S*glv?the '  ^''^  Master  of  the  Rolls  having  decided  that  the 
residue  of  the  failure  of  the  charitable  legacies  given  by  the  will  enured 
A,  and  B.  the  ^^  ^^  benefit  of  the  persons  described  in  the  residuary 

failure  of  the  «ft  ^he  heir-at-law  and  some  of  the  next  of  kin  of  the^ 
charitable  =>  .  .      i  .  .-..         c  i         •  ^ 

legacies  was     testator  joined  in  presentmg  a  petition  oi  appeal  againsl^ 

of  A,  and  J?. 

Affirmed  on  This  petition  came  on  to  be  heard  before  Lord  Chan- 

appeal,  cellor  Brotigham  in  April  1831,  when  the  appeal  was 

fully  argued,  by  Mr.  Agar^  Mr.  Preston,  and  Mr.  Duck* 
W)rthy  on  behalf  of  the  heir-at-law ;  by  Mr.  Lapich,  on 
behalf  of  the  next  of  kin;  and  by  the  Solicitor- General, 
(Sir  W.  Home)  and  Sir  Edward  Sugden,  on  behalf  of 
the  residuary  legatees.  In  the  course  of  the  discussion 
considerable  reference  was  made  to  the  decision  of  his 
Lordship  in  the  recent  case  of  Amphlett  v.  Parke  (i)i 
whitfby  while  it  was  strenuously  represented  on  the  one 
side^  and  as  strenuously  denied  on  the  other,  to  have  a 
direct  f^nd  conclusive  bearing  on  the  question  before  the 
|Qpu|^.WiBS  stated  to  be  likely  in  the  course  of  a  very  short 
to  be  brought  under  the  review  of  the  House  of 

Lords, 

(a)  5  Butt,  35.  (h)  p.  221.  ntprh. 
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Lords,  in  conformity  with  his  Lordship's  suggestion.  18914 
When  the  counsel  for  the  respondents  had  concluded 
their  argument,  the  Lord  Chancellor  said  that,  having 
r^ard  to  his  decision  in  Amphlett  v.  Parke,  and  to  the 
peculiar  situation  in  which  that  case  stood,  he  was  dis- 
poBed  to  postpone  his  decision  in  Green  v.  Jackson  until 
the  judgment  of  the  House  of  Lords  upon  the  pending 
appeal  in  Amphlett  v.  Parke  should  be  pronounced. 

Circumstances  subsequently  occurred  which  induced 
die  parties  in  the  cause  of  Amphlett  v.  Parke  to  come  to 
a  compromise  of  their  conflicting  claims ;  the  appeal 
to  the  House  of  Lords  in  that  case  was  abandoned  {a) ; 
and  Lord  Brougham  having  resigned  the  Great  Seal 
bafere  any  arrangement  could  be  made  for  having  the 
apfml  in  Green  v.  Jackson  reheard  and  finally  dis- 
posed of,  that  appeal  was  now  set  down,  upon  a  special 
ippiication,  to  be  re-argued  before  his  successor,  Lord 
Lgndkurst. 

Mr*  Agar  J  Mr.  Preston,  and  Mr.  Duckworth,  for  the         188^. 
appeal. 

This  case  is  distinguishable  from  those  in  which  the 
decision  in  favour  of  the  residuary  legatee  rested  on  the 
ground  that  the  real  estate  was  converted  out  and  out  as 
from  the  moment  of  the  testator's  death,  and  therefore 
applicable  as  personal  estate  to  every  purpose  specified 
!n  the  will.  The  doctrine  of  conversion  out  and  out 
is  not  very  intelligible  in  itself,  and  is  certainly  repug- 
nant to  the  acknowledged  rule  of  law  that  the  rights  of 
1  testator's  heir  shall  not  be  defeated  by  any  thing  short 
of  a  manifest  and  declared  intent.  If  that  rule  be  rigidly 
applied,  it  would  necessarily  follow  that  the  heir  is  en- 
titled 

a)  See  1  MylneSf  Keen,  CSS,  660. 


• 
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1891.        tided  not  only  to  such  real  estate  as  has  not  in  expi 

terms  been  devised  away  from  him  to  other  objects,  but 
also,  by  way  of  resulting  trust,  to  such  real  estate  as  by 
the  failure  of  those  objects  in  consequence  of  lapse  or 
the  mortmain  act  is  not  erentually  required  for  eftetp* 
Hating  the  purpose  of  the  will.  To  giro  to  a  OMn 
general  residuary  bequest,  which  might,  as  against  next 
of  kin,  carry  the  lapsed  personal  estate^  the  same  eSit^ 
through  the  doctrine  of  conversion  out  and  oat^  as 
against  real  estate  or  its  produce^  to  the  ezdosion  of  the 
faeir^atplaw,  is  contrary  to  principle  and  analogy;  and 
although  the  doctrine  derives  some  countenance  fioss 
the  earlier  cases  of  Mallabar  v.  Jilallabar^a)  and  Duto&r 
T.  Mottetuc  {b\  and  one  or  two  others  which  like  KsmuU 
y.  Abboit{€)  proceeded  upon  Durour  v.  MoUaa^  the 
whole  current  of  modem  authorities  has  run  the  ether 
way,  and  has  tended  to  restore  the  sounder  doctrine  ifaat 
the  conversion,  though  complete  in  altering  the  qvalitjr 
of  the  property,  is  altogether  inoperative  in  afiectiiq; 
the  rights  of  the  heir,  to  whom  the  converted  real 
estate,  not  being  expressly  disposed  of,  is  held  to  re* 
vert,  but  to  revert  in  the  character  of  personalty.  That 
doctrine  is  distinctly  laid  down  by  Sir  W.  Grant  in  Gibbi 
V.  Bumsey  (</),  and  it  was  lately  adhered  to  in  jImpUeit  v« 
Parke  (^),  after  much  consideration,  by  Lord  Broughm^ 
who,  in  a  very  elaborate  judgment,  in  which  he  over- 
ruled the  decision  of  the  late  Master  of  the  Rollsy  took 
a  review  of  all  the  leading  authorities  on  the  subject, 
and  particularly  Mallabar  v.  Mallabar  and  Dwroiar  v« 
Moileuxj  and  came  to  the  conclusion  that  those  two 
cases  had  been  misconceived,  and  that  they  did  not, 
when  closely  examined,  bear  out  the  general  proposition 

they 

ia)  Ca.  r.  T,  78.  {d)  2  Vet,  ^  B.  294. 

(6)  1  Vei,  sen.  320.  (e)  p.  221.  iuprk. 

(c)  4  Vet.  802. 
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ihej  had  long  been  supposed  to  establish.  In  Amphlett  18S1. 
T.  Avifo  ft  petition  of  appeal  was  afterwards  presented  to 
4bo  House  of  Lords,  in  compliance  with  a  suggestion  of 
Lofd  Brougham  himself;  but  that  appeal  was  ultimately 
•boidoned,  so  that  his  Lordship's  judgment  stands 
saiinpeachedy  and  must  now  be  considered  as  a  bind- 
ing aolhority.  That  the  decision  in  Jmphlett  v.  Pmie 
has  a  direct  and  powerful  bearing  on  the  present  case^ 
IB  muiiiest  from  the  fact  that  Lord  Brougham  de- 
dined  to  decide  the  latter  till  the  expected  judgment 
of  the  Court  of  last  resort  had  been  pronounced  in 
dmphkU  T.  Parke.  The  frame  of  the  will  there,  indeed, 
was  inuch  stronger  in  favour  of  the  residuary  legatee 
4mii  in  the  case  with  which  the  Court  has  now  to  deal ; 
far  dae  proceeds  of  the  testator's  real  and  personal  estate 
were  thrown  into  a  common  fund,  and  blended  in  sodi 
a'Wajr  that  except  in  imagination  it  was  impossible  to 
aevBT  them.  The  judgment  of  Lord  Brougkam  is  sup* 
forted  by  tlie  authority  of  Crnse  v.  Barley  (a),  Arnold  v. 
Oapautn  (i),  Attorney-General  v.  Johnstone  (c),  Gravenor 
^m  HaUum  {d)j  Collins  v.  fVakeman  («),  and  Jones  v. 
idckellig);  and  it  is  strictly  in  accordance  with  the 
principles  laid  down  by  Mr.  Justice  BuUer  in  Hutcheson 
T.  Hammofid  (A),  by  the  late  Master  of  the  Rolls  in  Je^ 
sofp  ▼•  Watson  {i\  and  by  Sir  W.  Grant  in  Gibbs  v.  Bum-^ 
mf  {fe\  a  case  which  it  is  impossible  to  distinguish  from 
die  one  beft>re  the  Court  Durour  v.  Mottena  there* 
fere  may  now  be  considered  as  overruled;  or  if  not 
directly  overruled,  as  no  longer  an  authority,  except  in 
cues  where  the  language  of  the  instrument  is  identically 

the  same. 

It 

(«)  3  P.  Wmt.  20.  (g)  1  A  4*  Stu,  290. 

[ff)  1  Vet,  sen.  108.  (A)  3  Bro,  C.  6*.  128. 

(c)  Amh.  577.  (t)  1  Mylne  <$*  Keen^  665. 

{d)  Amh.  643.  {k)  2F.^  B,294* 
(e)  2  Fet,  jun  6S3. 
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XSSI*  ^  It  is  unnecessary  however  to  rest  this  appeal  upon 
the  authority  of  Amphlett  v.  Parke  as  overruling  Diirour 
V.  Motteux  s  for  not  only  is  the  language  by  which  the 
supposed  conversion  is  effected  infinitely  less  strong  here 
than  in  either  of  those  cases ;  but  there  is  also  a  pecu* 
liarity  here  which  is  not  to  be  found  in  them;  the 
alleged  residuary  bequest  is  the  gift  only  of  a  specialy 
and  not  of  a  general  residue.  In  this  view  it  is  that 
such  of  the  appellants  as  are  the  testator's  next  of  kin 
contend  they  are  entitled  to  the  produce  of  the  leasehold 
estates  ineffectually  given  to  charitable  uses.  The  be- 
quest is,  of  *^  all  the  residue  of  the  monies  which  shall 
then  be  in  their  hands,  after  JvU  satisfaction  and  di»' 
charge  of  the  aforesaid  several  payments  and  bequests^* 
among  the  children  of  the  testator's  nephews  and  nieoei. 
The  children  of  the  nephews  and  nieces  are  only  to  take 
the  clear  surplus  after  all  those  specified  purposes  have 
been  fully  satisfied.  This,  then,  is  the  gift  of  a  residue 
with  an  exception ;  and  the  excepted  part  not  being  other- 
wise disposed  of,  goes,  so  far  as  it  consists  of  real  estate 
to  the  heir,  and  so  far  as  it  consists  of  personal  estate,  to 
the  next  of  kin.  Davers  v.  Dcwes  (a),  Attomej^Genen^l 
V.  Johnstone  (i),  Skrymsher  v.  Northcote  (c).  Page  v. 
Leapingwell  {d)y  Baker  v.  HalL  {e) 


I  I. 


Sir  W.  Home  and  Mr.  Rudallf  for  the  residuary 
legatees,  contended  that  (he  Lord  Chancellor's  jud|^ 
ment  in  Amphlett  v.  Parke^  was  not  inconsistent  with 
that  of  the  late  Master  of  the  Rolls  in  the  case  under  ap* 
peal ;  nor  had  it  been  so  considered  by  Lord  Broughams 
but  they  submitted,  that  even  if  such  inconsistency 
existed,  still  Amphlett  v.  Parke  could  hardly  be  con- 
sidered 

(a)  3  P.  Wmt,  40.  (rf)  18  Vet,  463. 

ib)  Amb,  577.  (<?)  12  Vet,  497. 

(c)  1  Swans.  566. 
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sidered  as  of  great  authority,  inasmuch  as  the  heir-at-       JSSl. 
law,  rather  tlian  have  the  judgment  carried  to  the  House 
of  Lords,  had  been  glad  to  effect  a  compromise  of  his 
claims  on  very  reasonable  terms.     The  Lord  Chancel- 
lor's judgment,  besides,  was  directly  opposed,  not  only 
ib  MdUabar  v.  Mallabar  and  Durour  v.  MotteuXf  but  to 
a  series  of  subsequent  decisions  which  were  supposed  to 
have  settled  the  law  upon  the  subject.     Ogle  v.  Cook  (a), 
Kamell  v.  Abbott  (6),  Noel  v.  Lord  Henlej/.  {c)    That  the 
uite  Master  of  the  Rolls  had  not  been  satisfied  with  the 
final  determination  in  Amphlett  v.  Parke,  was  clear  from 
the  language  of  his  judgment  in  Phillips  v.  Phillips,  (d) 
The  argument,  that  the  residuary  bequest  was  not  a  ge- 
nera], but  a  special  one,  was  founded  entirely  in  mistake. 
'Tlieire  could  be  no  such  thing  as  a  residue  of  a  residue. 
'A  residuary  bequest,  of  necessity,  carried  every  thing 
not  efiectually  given  to  other  objects,  provided  the  lapsed 
'fofid  were  personal  in  its  nature,   or  what  was  sub- 
lUntially  the  same  thing,  and  was  the  case  in  the  present 
'ihsCaDce,  had  the  character  of  personalty  irrevocably 
idipressed  on  it  by  the  language  of  the  testator  himself. 
The  cases  cited  in  support  of  the  position,  that  there 
inight  be  a  special  residue,  turned  upon  the  very  peculiar 
wording  of  the  wills  in  those  cases ;  the  gift,  though  in 
form  apparently  residuary,  would  be  found  on  examin- 
alloti  to  be  really  specific.     But  the  Court  had  always 
IJiien  reluctant  to  admit  an   exception  to  the  general 
Yale ;   Cambridge  v.  Rous  (^),  Bland  v.  Lamb  (g) ;  and 
liere  the  residuary  clause  furnished  no  ground  for  it 
Whatever ;  for  that  merely  expressed  what  every  bequest 
of  a  residue  implied,  that  what  remained,  after  fully  satis- 
fying the  purposes  previously  specified,  should  be  the  only 
fund  applicable  for  the  benefit  of  the  residuary  legatees. 

Mr. 

(a)  1  Bro.  C.  C.  515.  (d)  1  Mj/fne  ^  Keen,  662. 

(6)  4  Vet.  S02.  {e)  8  Ve»,  12. 

(c)  7  Prke,  241.  (g)  2  •/.  *  W.  59P. 
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18S1.  Mr.  Hovenden  and  Mr.  J.  Russell  appeared  for  other 

liarties. 


The  Lord  Chancellor.* 

This  was  an  appeal  from  the  judgment  of  the  late 
Master  of  the  Rolls.  Joseph  Chapman  being  possessed 
of  considerable  property,  both  real  and  personal,  by  his 
will  directed  that  his  real  and  personal  property  should 
be  sold  and  converted  into  money,  and  that  the  pro* 
duce  should  be  lodged  at  interest  in  one  of  the  bank* 
ing  houses  at  Hull^  He  directed  certain  legacies  to  be 
paid,  and,  among  others,  some  for  charitable  purposes, 
which,  as  far  as  they  were  payable  out  of  real  estate^ 
are  admitted  to  be  void.  The  question  is,  whether  that 
part  of  the  testator's  property  fell  into  the  residues  ^. 
belongs  to  the  heir-at-law. 

I 

The  testator,  in  two  several  parts  of  his  will,  speaking 
of  the  mixed  fund,  calls  it  the  residue  of  his  personally^. 
He  directs  his  property  to  be  converted  into  money, 
which  is  not  to  be  applied  to  the  ultimate  object  of  the 
trust  until  the  death  of  his  wife;  but  is,  in  the  nean^, 
time,  to  remain  at  interest  in  the  hands  of  a  banker  at 
Hull.  Having  upon  two  occasions  called  the  mixed 
fund  **  the  residue  of  his  personalty,"  he  directs  hi&exr, 
ecutors,  upon  the  death  of  his  wife,  to  pay  4nd  apply 
the  residue  of  the  monies  which  should  be  in  their  handsi 
after  satisfying  the  previous  dispositions  contained  in  his 
will,  unto  and  among  the  persons  whom  he  proceeds  t0=. 
mention  as  his  residuary  legatees. 

Taking  the  whole  will  together,  I  am  clearly  of 
opinion  that  the  testator  intended  to  treat  the  mixed: 

fundi 

*  Lord  LyndAurtt, 
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fund,  composed  of  the  produce  of  bis  real  and  personal  1891. 
estate,  as  personalty.  I  agree  entirely  with  the  late 
Master  of  the  Rolls,  in  thinking  that  the  case  of  Duroitr 
y,  Motteux  is  directly  in  point  with  the  present  case; 
and  as  Lord  Hardwiek^s  decision  in  Durour  y.  Mot" 
teux  has  never  been  over-ruled,  but,  on  the  contrary, 
has  in  nore  than  one  instance  been  recognised,  I  feel 
mjsdf  bound  to  act  upon  the  authority  of  that  case. 
It  was  said  that  Durour  v.  Mottetix  was  over-ruled  by 
the  decision  pronounced  by  Lord  Brougham  in  AmpUeH 
V.  Parke:  but  I  have  seen  an  accurate  note  of  his  judg- 
ment in  AfKphlett  v.  Parke^  and  it  appears  to  me  that 
Lord  Brougham  had  no  intention  of  over-ruling  Durour 
y.  MoUeux  by  his  decision  in  that  case.  On  the  con- 
trary, he  expressly  distinguishes  Amphlett  v.  Parke  from 
Dnrmar  y.  Matteux^  and  from  the  present  case  of  Green 
y.Jlaekwon^  which  had  been  decided  by  the  Master  of  the 
RoUs  before  Lord  Brougham  pronounced  the  judgment 
ofcr-niling  the  same  Judge's  decision  in  Amphlett  v. 
J^rke. 

It  was  supposed  in  the  argument  of  the  present 
case,  that  Lord  Brougham  considered  the  cases  of  Amph" 
iHt  y.  Parke  and  Green  v.  Jackson  to  be  alike,  and  that 
the  decision  in  the  one  must  govern  the  decision  in  the 
other;  but  when  I  come  to  advert  to  the  language  used 
by  Lord  Brougham  in  his  judgment  in  Amphlett  v.  Parke, 
I  find  that  so  far  from  his  having  been  of  that  opinion, 
he  appears  to  have  said  directly  the  reverse.  Lord 
Brougham  says,  "  In  Green  v.  Jackson,  all  the  property 
b  marked  with  the  most  minute  and  specific  enumeration, 
to  be  laid  out  and  formed  into  a  particular  fund.  And 
bow  does  the  testator  deal  with  that  fund  ?  It  is  to  be 
formed  at  a  certain  time,  under  certain  circumstances, 
and  vested  in  the  executors  for  certain  pui-poses. — *  And  I 
do  direct  that  my  said  trustees  shall  pay  and  apply  all  the 

residue 
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GREEN  w.  JACKSON. 


VT^HE  will  o(  Joseph  Chapman^  upon  which  the  queBtba- 

Utor'directed  •      '**  ^^^  cause  arose,  is  stated  by  Mr.  Russell  in  hk 

bis  real  and  report  of  the  case  upon  the  hearing  at  the  Bolli.  («) 

e^ate  to  be  1"^^  property  comprised  in  the  bequests,  which  &iled 

^'k*  ^^^J^^*  ^'  consequence  of  the  operation  of  the  mortmain  act, 

legacies  to  be  consisted  partly  of  freehold  and  partly  of  leasehold 
thereout  paid,  ^^^^  '  . 

including  ccr-   ~*»**^* 
tain  chari- 

^nd^gSe '  ^''^  Master  of  the  Rolls  having  decided  that  the 
r^idue  of  the  fiulure  of  the  charitable  legacies  given  by  the  will  enured 
A.  and  B,^  the  ^  ^^  benefit  of  the  persons  described  in  the  residuary 

failure  of  the    -jjjfv  jje  heir-^-law  and  some  of  the  next  of  kin  of  tbti 

chantable  ° 

legacies  was     tHestator  joined  in  presenting  a  petition  of  appeal  againal' 

Sthrbe'SSt   »>«  Honor's  decision. 

of  A.  and  B. 

Affirmed  on  This  petition  came  on  to  be  heard  before  Lord  Cban- 

appeu.  cellor  Brotigham  in  April  1831,  when  the  appeal  WM 

fully  argued,  by  Mr.  Agor^  Mr.  Preston^  and  Mr.  Dudk* 
ifvorthf  on  behalf  of  ihe  heir-at-law ;  by  Mr.  LAp%ch^  on 
behalf  of  the  next  of  kin  ;  and  by  the  Solicitor-General^ 
(Sir  W.  Home)  and  Sir  Edward  Sugden^  on  behalf  of 
the  residuary  legatees.  In  the  course  of  the  discussion 
considerable  reference  was  made  to  the  decision  of  his 
Lordship  in  the  recent  case  of  Amphlett  v.  Parke  {Jk)^ 
whieh,  while  it  was  strenuously  represented  on  the  one 
side,  and  as  strenuously  denied  on  the  other,  to  have  a 
direct  and  conclusive  bearing  on  the  question  before  tb 
Court,  was  stated  to  be  likely  in  the  course  of  a  very  shor 
period  to  be  brought  under  the  review  of  the  House 

Lon 

(a)  5  Buit.  35.  {b)  p.  221.  tupr<i. 


CASES  IN  CHANCERY. 

Lords,  in  conformity  with  his  Lordship's  suggestion.  1891« 
When  the  counsel  for  the  respondents  had  concluded 
their  argument,  the  Lord  Chancellor  said  that,  having 
regard  to  his  decision  in  Amphlett  v.  Parke^  and  to  the 
peculiar  situation  in  which  that  case  stood,  he  was  dis- 
posed to  postpone  his  decision  in  Green  v.  Jackson  until 
the  judgment  of  the  House  of  Lords  upon  the  pending 
appeal  in  Amphlett  v.  Parke  should  be  pronounced. 

* 

:  Circumstances  subsequently  occurred  which  induced 
(be  parties  in  the  cause  of  Amphlett  ▼.  Parke  to  come  to 
a  compromise  of  their  conflicting  claims ;  the  appeal 
to  the  House  of  Lords  in  that  case  was  abandoned  (a) ; 
and  Lord  Brougham  having  resigned  the  Great  Seal  ' 

before  any  arrangement  could  be  made  for  having  the 
appeal  in  Green  v.  Jackson  reheard  and  finally  dis- 
posed of,  that  appeal  was  now  set  down,  upon  a  special 
application,  to  be  re-argued  before  his  successor,  Lord 
I^ndhMtrU. 

Mr.  Agar^  Mr.  Preston^  and  Mr.  Duckworth^  for  the         1885. 
appeal. 

This  case  is  distinguishable  from  those  in  which  the 
decision  in  favour  of  the  residuary  legatee  rested  on  the 
ground  that  the  real  estate  was  converted  out  and  out  as 
from  the  moment  of  the  testator's  death,  and  therefore 
applicable  as  personal  estate  to  every  purpose  specified 
In  the  will.  The  doctrine  of  conversion  out  and  out 
is  not  very  intelligible  in  itself,  and  is  certainly  repug- 
nant to  the  acknowledged  rule  of  law  that  the  rights  of 
a  testator's  heir  shall  not  be  defeated  by  any  thing  short 
of  a  manifest  and  declared  intent.  If  that  rule  be  rigidly 
applied,  it  would  necessarily  follow  that  the  heir  is  en- 
titled 

a)  See  1  Mylne  ^  Keen,  €53.  660. 
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1891.  tided  not  only  to  9uch  real  estate  as  has  not  in  expvm 
terms  been  devised  away  from  him  to  other  objects^  but 
also,  by  way  of  resulting  trust,  to  such  real  estate  as  by 
the  failure  of  those  objects  in  consequence  of  lapse  or 
the  mortmain  act  is  not  eventually  required  for  eflfaot* 
vating  the  purpose  of  the  will.  To  give  to  a  OMn 
general  residuary  bequest,  which  might,  as  against  next 
of  kin,  carry  the  lapsed  personal  estate,  the  same  effecti 
through  the  doctrine  of  conversion  out  and  out^  as 
against  real  estate  or  its  produce^  to  the  ezdosion  of  the 
faeir«atplaw,  is  contrary  to  principle  and  analogy;  and 
although  the  doctrine  derives  some  countenance  fioss 
the  earlier  cases  of  MaUabar  v.  Jilallabar  {a)  and  Dunmr 
T«  MMetuc{b\  and  one  or  two  others  which  like  KemM 
T.  Abboit{c)  proceeded  upon  Durour  v.  MotieuSf  the 
whole  current  of  modern  authorities  has  run  the  other 
way,  and  has  tended  to  restore  the  sounder  doctrine  ifaat 
the  conversion,  though  complete  in  altering  the  qoalily 
of  the  property,  is  altogether  inoperative  in  aflectiog 
the  rights  of  the  heir,  to  whom  the  converted  real 
estate,  not  being  expressly  disposed  of,  is  held  to  re* 
vert,  but  to  revert  in  the  character  of  personalty.  That 
doctrine  is  distincdy  laid  down  by  Sir  fV.  Grant  in  Gibbi 
V.  Rumsey  (</),  and  it  was  lately  adhered  to  in  JmpUM  v* 
Parke  {e\  after  much  consideration,  by  Lord  Brougham^ 
who,  in  a  very  elaborate  judgment,  in  which  he  over- 
ruled the  decision  of  the  late  Master  of  the  Rolls,  took 
a  review  of  all  the  leading  authorities  on  the  subject^ 
and  particularly  MaUabar  v.  MaUabar  and  Dwrout  v* 
Motteux^  and  came  to  the  conclusion  that  those  two 
cases  had  been  misconceived,  and  that  they  did  not, 
when  closely  examined,  bear  out  the  general  proposition 

they 

ia)  Ca,  T.  T.  78.  (rf)  2  Vet,  ^  B.  294. 

(A)  1  Vei.  sen.  320.  (e)  p.  221.  $upr^ 

(c)  4  Vet.  802. 
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ihej  had  long  been  supposed  to  establish.     In  Amphlett       18S1. 

•▼•iWnfo  ft  petition  of  appeal  was  afterwards  presented  to 

4bo  House  of  Lords,  in  compliance  with  a  suggestion  of 

Lord  Brougham  himself;  but  that  appeal  was  ultimately 

flhlndoned,  so  tliat  his  Lordship's  judgment  stands 

.jBBinipeachedy  and  must  now  be  considered  as  a  bind- 

.ing  aolhority.    That  the  decision  in  Jmphlett  v.  Pmie 

fafts  a  direct  and  powerful  bearing  on  the  present  case, 

is  muiiiest  from  the  &ct  that  Lord  Brougham  de- 

fldined  to  decide  tlw  latter  till  the  expected  judgment 

^  the  Court  of  last  resort  had  been  pronounced  in 

•jdmfhkU  T.  Parke.    The  frame  of  the  will  there,  indeed, 

was  mach  stronger  in  favour  of  the  residuary  legatee 

:ttiiB  in  the  case  with  which  the  Court  has  now  to  deal ; 

far  dae  proceeds  of  the  testator's  real  and  personal  estate 

wieie  thrown  into  a  common  fund,  and  blended  in  sodi 

a^lrajr  that  except  in  imagination  it  was  impossible  to 

wntft  them.     The  judgment  of  Lord  Brougham  is  sup* 

^ported  by  the  authority  of  Ctuse  v.  BarUy  (a),  Arnold  v. 

Ckapman  (i),  Attomey-Getieral  v.  Johnstone  (c),  Gravenor 

«.  HaUum  (d),   Collins  v.   fVakeman  («),    and  Jones  v. 

:i^cieU{g);  and  it  is  strictly  in  accordance  with  the 

'principles  laid  down  by  Mr.  Justice  BuUer  in  Hutcheson 

f.  Hammotid  (A),  by  the  late  Master  of  the  Rolls  in  Je^ 

90/p  ▼•  Watson  (i),  and  by  Sir  W.  Grant  in  Gibbs  v.  JBt/m- 

-m^ifc)^  a  case  which  it  is  impossible  to  distinguish  from 

the  one  beft>re  the  Court     Durour  v.  Motfetia  there* 

fare  may  now  be  considered  as  overruled;  or  if  not 

Erectly  overruled,  as  no  longer  an  authority,  except  in 

cases  where  the  language  of  the  instrument  is  identically 

the  same. 

It 

(«)  3  P,  Wmt.  20.  (g)  1  S,  4*  Stu.  290. 

{b)  1  fV*.  sen.  108.  (A)  3  Bro,  C.  C\  128. 

(c)  Amb,  577.  (t)  1  Mylne  <$*  Keen^  665, 

id)  Amh,  643.  {k)  2  K.  4*  if.  294. 
(e)  2  Vei.  jun   6S3.  '- 
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L8.31*  ^  It  ia  unnecessary  however  to  rest  this  appeal  apoa 
the  authority  of  Amphlett  v.  Parke  as  overruling  Dti9vur 
V.  Motteux  ;  for  not  only  is  the  language  by  which  the 
supposed  conversion  is  effected  infinitely  less  strong  here 
than  in  either  of  those  cases ;  but  there  is  ako  a  pecu- 
liarity here  which  is  not  to  be  found  in  them;  the 
alleged  residuary  bequest  is  the  gift  only  of  a  special* 
and  not  of  a  general  residue.  In  this  view  it  is  that 
such  of  the  appellants  as  are  the  testator's  next  of  kin 
contend  they  are  entitled  to  the  produce  of  the  leasehold 
estates  ineffectually  given  to  charitable  uses.  The  be* 
quest  is,  of  **  all  the  residue  of  the  monies  which  shall 
then  be  in  their  hands,  after  JvU,  satisfaction  and  di^" 
charge  of  the  aforesaid  several  pai/mcnts  and  bequests^ 
among  the  children  of  the  testator's  nephews  and  nieces. 
The  children  of  the  nephews  and  nieces  are  only  to  take 
the  clear  surplus  after  all  those  specified  purposes  have 
been  fully  satisfied.  This,  then,  is  the  gift  of  a  residue 
with  an  exception;  and  the  excepted  part  not  being  other* 
wise  disposed  of,  goes,  so  far  as  it  consists  of  real  estate^ 
to  the  heir,  and  so  far  as  it  consists  of  personal  estate;,  to 
the  next  of  kin.  Davers  v.  Dewes  (a),  AtiometfGenp»l 
V.  Johnstone  (i),  Skrymsher  v.  Northcote  (c).  Pager* 
LeajnngW€U{d)f  Baker  v.  Hall,  {e) 

Sir    fV.  Home  and    Mr.  Rudall^   for  the  residnfQr 
legatees,  contended  that   the  Lord   Chancellor's  jadg 
ment  in  Amphlett  v.  Parke^  was  not  inconsistent  wjit 
that  of  the  late  Master  of  the  Rolls  in  the  case  under  f 
peal ;  nor  had  it  been  so  considered  by  Lord  Broiighfp 
but   they  submitted,   that   even    if  such    inconsister 
existed,  still  Amphlett  v.  Parke   could   hardly  be  f 

Sid 

(a)  3  P.  Wmt,  40.  (rf)  18  Vet.  463. 

(Jb)  Amb.  577.  (r)  12  Ves.  497. 

(c)  1  Swaiu,  566. 


CASES  IN  CHANCERY.  «4s 

sidered  as  of  great  authority,  inasmuch  as  the  heir-at- 
law,  rather  than  have  the  judgment  carried  to  the  House 
of  Lords,  had  been  glad  to  eflfect  a  compromise  of  his 
claims  on  very  reasonable  terms.     The  Lord  Chancel-      Jackson. 
lor^s  judgment,  besides,  was  directly  opposed,  not  only 
to  Mallabar  v.  Mallabar  and  Duroiir  v.  Motteux^  but  to 
a  series  of  subsequent  decisions  which  were  supposed  to 
have  settled  the  law  upon  the  subject.     Ogle  v.  Cook[a\ 
KenneU  v.  Abbott  (A),  Noel  v.  Lord  Henlej/.  (c)    That  the 
Iflife  Master  of  the  Rolls  had  not  been  satisfied  with  the 
iBnal  determination  in  Amphlett  v.  Parke^  was  clear  from 
the  language  of  his  judgment  in  Phillips  v.  Phillips,  {d) 
The  argument,  that  the  residuary  bequest  was  not  a  ge- 
neral, but  a  special  one,  was  founded  entirely  in  mistake. 
Tbei^  could  be  no  such  thing  as  a  residue  of  a  residue. 
'A  residuary  bequest,  of  necessity,  carried  every  thing 
not  eflectually  given  to  other  objects,  provided  the  lapsed 
fUnd  were  personal  in  its  nature,   or  what  was  sub- 
stantially the  same  thing,  and  was  the  case  in  the  present 
instance,  had  the  character  of  personalty  irrevocably 
impressed  on  it  by  the  language  of  the  testator  himsel£ 
The  cases  cited  in  support  of  the  position,  that  there 
might  be  a  special  residue,  turned  upon  the  very  peculiar 
wording  of  the  wills  in  those  cases ;  the  gift,  though  In 
form  apparently  residuary,  would  be  found  on  examin- 
aiion  to  be  really  specific.     But  the  Court  had  always 
lieen  reluctant  to  admit  an   exception  to  the  general 
fdle ;   Cambridge  v.  Rous  {e)y  Bland  v.  Ijimb  {g) ;  and 
here  the  residuary  clause  furnished  no  ground  for  it 
whatever ;  for  that  merely  expressed  what  every  bequest 
'  of  a  residue  implied,  that  what  remained,  after  fully  satis- 
fying the  purposes  previously  specified,  should  be  the  only 
fond  applicable  for  the  benefit  of  the  residuary  legatees. 

Mr. 

(a)  1  Bro.  C.C.Si  5.  (d)  I  Mylne  4*  Keen,  663. 

(b)  4  Fei.  S02.  (e)  8  Vet.  12. 

(c)  7  Price,  241.  (g)  2  J.  ^  fV.  59P. 
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18S1.  Mr.  Hovendcn  and  Mr.  J.  Bussdl  appeared  for  other 

parties. 


The  Lord  Chancellor.* 

This  was  an  appeal  from  the  judgment  of  the  late 
Master  of  the  Rolls.  Joseph  Chapman  being  possessed 
of  considerable  property,  both  real  and  personal,  by  his 
will  directed  that  his  real  and  personal  property  should 
be  sold  and  converted  into  money,  and  that  tbe  pro* 
duce  should  be  lodged  at  interest  in  one  of  the  bank- 
ing houses  at  Hull.  He  directed  certain  legacies  to  be 
paid,  and,  among  others,  some  for  charitable  purposes, 
which,  as  ikr  as  they  were  payable  out  of  real  estate, 
are  admitted  to  be  void.  The  question  is,  whether  that 
part  of  the  testator's  property  fell  into  the  residue^  C9\ 
belongs  to  the  heir-at-law. 

The  testator,  in  two  several  parts  of  his  will,  qyeakiog 
of  the  mixed  fund,  calls  it  the  residue  of  his  personaltfi>. 
He  directs  his  property  to  be  converted  into  money, 
which  is  not  to  be  applied  to  the  ultimate  object  of  the 
trust  until  the  death  of  his  wife ;  but  is,  in  thq  neaor . 
time,  to  remain  at  interest  in  the  bands  of  a  banker  at 
HhU.    Having  upon  two  occasions  called  the  mixed: 
fund  **  the  residue  of  his  personalty,"  he  directs,  faia-exri 
eeutors,  upon  the  death  of  his  wife,  to  pay  wd  apply.: 
the  residue  of  the  monies  which  should  be  in  their  haadsi 
after  satisfying  the  previous  dispositions  contained  in  his 
will,  unto  and  among  the  persons  whom  he  proceeds  \a 
mention  as  his  residuary  legatees. 

Taking  the  whole  will  together,  I  am  cleariy  of. 
opinion  that  the  testator  intended  to  treat  the  mixed: 

fund, 

*  Lord  Lyndhunt, 
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mnif  composed  of  tb^  produce  of  his  real  and  persoual 
tttatey  as  personalty.  I  agree  entirely  with  the  late 
Mhster  of  the  Rolls,  in  thinking  that  the  case  of  Durour 
K  Moiteux  is  directly  in  point  with  the  present  case; 
ad  as  Lord  Hardwicie^s  decision  in  Durour  t.  Mol" 
Mir  luw  never  been  oven-ruled,  but^  on  the  contrary, 
um  in  nore  than  one  instance  been  recognised,  I  feel 
Bjvelf  botind  to  act  npon  the  authority  of  that  case. 
ll^rBs  said  that  Dttrour  v.  Mottetus  was  over-ruled  by 
hedecision  pronounced  by  Lord  Brougham  in  AmpUett 
fm  l^aries  but  I  have  seoi  an  accurate  note  of  his  judg^ 
iRnI  in  Amphleti  v.  Parke^  and  it  appears  to  me  that 
LwkI  Breugkam  had  no  intention  of  over-ruling  Durour 
K  MoHeux  by  his  decision  in  that  case.  On  the  cont- 
rary, be  expressly  distinguishes  Amphlett  v.  Parke  from' 
DliMir  t.  Motteux,  and  from  the  present  case  of  Green 
r.  Jfadbon,  which  had  been  decided  by  the  Master  of  the 
ftolb  before  Lord  Brougham  pronounced  the  judgment 
Mcr^raltng  the  same  Judge's  decision  in  Amphlett  v. 

^ft  was  supposed  in  the  argument  of  the  present 
M^  diat  Lord  Brofigham  considered  the  cases  of  Amph' 
M  IF.  Parke  and  Green  v.  Jackson  to  be  alike,  and  that 
ftfef^Aeieision  in  the  one  must  govern  the  decision  in  the 
fSbftr%  but  when  I  come  to  advert  to  the  language  used 
ij^fitord  Brougham  in  his  judgment  in  Amphlett  v.  Parke^ 
[4tod-  that  so  far  from  his  having  been  of  that  opinion, 
te-^iq>pears  to  have  said  directly  the  reverse.  Lord 
Brm^ham  says,  **  In  Green  v.  Jackson^  all  the  property 
•  marked  with  the  most  minute  and  specific  enumeration, 
to  be  laid  out  and  formed  into  a  particular  fund.  And 
bow  does  the  testator  deal  with  that  fund  ?  It  is  to  be 
formed  at  a  certain  time,  under  certain  circumstanceSf 
md  vested  in  the  executors  for  certain  purposes. — *  And  I 
do  direct  that  my  said  trustees  shall  pay  and  apply  all  the 

residue 
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1831.        residue  of  the  monies  which  shall  then  be  in  their  hands, 
unto  and  among  all  the  children/— •  that  is  the  residaary 
legatees.    His  Honor  held  there  on  the  peculiar  language 
of  the  instrument  and  the  authority  of  Durour  ▼•  MaUeux^ 
that  there  was  an  express  intenUon  to  give  the  wholes 
from  whatever  source  arising,  whether  from  lapse  or 
otherwise, — all  the  money  then  in  their  hands,  after  par- 
ticularly describing  and  specifying  how  it  was  to  oome 
into  their  hands,  and  how  and  for  what  purposes  they 
were  to  keep  it,  —  among  the  children,  the  residuaiy 
legatees.     Green  v.  Jackson^  therefore,  does  not  appear 
to  be  at  all  in  discrepancy  with  the  other  cases  professing 
to  be  founded  on  Durour  v.  Motteux!^     It  would  seem, 
therefore,  that  Lord  Brougham  did  not  consider  that  his 
judgment  in  Amphlett  v.  Parke,  over-ruling  tlie  decision 
of  the  late  Master  of  the  Rolls,  was  at  all  at  varianett 
with  the  same  Judge's  decision  in  Green  v.  Jackmrn^  or 
Uiat  his  own  decision  upon  the  appeal  from  the  jad|^ 
ment  of  the  Master  of  the  Rolls  in  Green  v.  Jaebom, 
would  necessarily  have  been  determined,  as  has  been 
supposed,  by  the  decision  of  the  House  of  Liords  b 
Amphleii  v.  Parke,  had  that  case,  instead  of  being  com- 
promised, been  brought  to  a  hearing. 

Without  reference,  however,  to  the  case  of  Ampkkti 
T.  Parke,  I  am  of  opinion  that  the  present  case  &lb  di- 
rectly within  the  principle  upon  which  Lord  Hordpokke 
decided  the  case  of  Durour  v.  Motteux,  and  I  6el 
myself  bound  by  the  authority  of  that  decision.  The 
judgment  of  the  Master  of  the  Rolls,  therefore^  most  be 
affirmed. 
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FRADELLA  v.  WELLER.  Ro^w- 

Jan.  31. 

FN  the  summer  of  1828,  the  Plaiutifif,  having  ascer*  In  a  suit  to 
''  taioed  that  three  pirated  copies,  made  in  France j  of  ^[^  of°pirated 
D  eogreving,  of  which  he  had  the  copyright,  had  been .  cop>^  of  a 
old  by  the  Defendant,  filed  his  bill  and  obtained  an  [he  answer 
VDDCtion  exparU.  ^'^  "^'  *"?- 

prints  com- 

The  Defendant,  by  his  answer,  stated  that  be  bought  ^  eJe^n^^  ^ 
t  a  shop  in  London^  which  he  named,  some  engravings;  pirated  copies, 
bal  ainapig  these  were  the  three  engravings  complained  g^^^g  ^^^^^ 
ff  which  purported  to  have  been  engraved  at  Paris;  the  particular 
!iat  Ibe  paid  ]  65.  for  them ;  that,  neither  when  he  bought  though  the 
lim'iior  when  he  sold  them,  had  he  any  suspicion  or  ?""*»»  which 


otZfCHD/that  they  were  piracies,  and  if  he  had   been  bibitedtothe 
wiire  pf  their  being  so,  he  would  not  have  bad  any  ^ovcd  the^ 
liog  to  do  with  them ;  that  he  had  not  sold  any  copies  offence,  were 
r^^.eQgraviug  in  question,  except  these  three;  aod  tuh'L'^hearing. 

lat  no  notice  of  any  complaint  against  his  conduct  was  ^^^^I^®.'^^ 

.    w      u  c       .k    ny         r  I    I  -11  l?\mniiff  is 

iTcn  to  him  before  the  nhng  of  the  bill.  entitled  to 

have  the  in- 
lV»'.  ■.■''     ,   .         .  ,  .     .      junction  made 

AAer.  U^e.injunction  had  been  obtained,  the  Plaintiff .  perpetual,  the 
■d  e^reased  his  willingness  to  proceed  no  further  in  ^i^ha^to 
be«siiit,.if  the  costs  were  paid.    The  Defendant,  though  pi^  the  cosu 
rillu^  to  submit  to  the  injunction,  refused  to  pay  the  inmever 

otta;  but  took  no  steps  to  put  in  his  answer  till  com*  trivial  the 

^-  •  ■  **  ■  ^      ^  subject  matter 

idled,  or  to  dissolve  the  injuncUon,  or  to  dismiss  the  bill  of  the  suit 

»■  want  of  prosecution.  '^^^^  '^^ 

the  injunction 
The  Plaintiff,  having  proceeded  with  the   suit,  ob-  ^njer^the  ' 

lined  a  decree  nisi  by  default ;  and  the  cause  now  came  costs  up  to 
--  that  time. 

Vol.  II.  S  on 
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1881.        on  to  be  heard  on  shewing  cause  against  making  the 
decree  absolute. 


Fradella 

V, 

Welleb. 


A  witness  proved  that  the  Defendant  had  sold  three 
engravings,  which  were  produced  to  the  witness,  and  were 
referred  to  in  his  deposition  as  exhibits;  and  that  these 
three  engravings  were  piracies  of  a  print,  also  an  ex- 
hibit, which  was  the  Plaintiff's  engraving.  Bot  all  the 
prints,  which  had  been  made  exhibits,  had  been  stolen 
since  the  former  hearing,  and  none  of  them  were  now 
produced. 

Mr.  Pemberton  and  Mr.  Keene^  for  the  Plaintifl^  were 
willing  to  waive  the  account,  but  insisted  on  their  right 
to  have  a  decree  with  costs  against  the  Defendant. 

Mr.  Bickersteth  and  Mr.  O.  Anderdon^  for  the  De- 
fendant. 

As  the  engravings  referred  to  in  the  depositions  are 
not  produced,  there  is  no  evidence  that  the  engravings 
sold  by  the  Defendant  were  piracies  of  the  Plaintiffs 
print.  Neither  is  there  any  evidence  of  the  title  of  the 
Plaintiff;  for  if  the  engraving,  of  which  he  claims  the 
copyright,  had  been  produced,  it  might  have  been  (bund 
that  the  date  of  the  publication  and  the  name  of  the 
proprietors  did  not  appear  upon  it.  Besides,  the  in- 
jury alleged  to  have  been  sustained  by  the  Plaintiff  is  so 
trivial,  and  the  sum  in  question  is  so  small,  that  the  matter 
is  below  the  dignity  of  the  Court.  The  only  copies  of  the 
alleged  piracy,  which  have  been  sold  by  the  Defendant, 
are  the  three  which  the  Plaintiff's  agent  purchased ;  and 
the  whole  three  were  worth  only  about  16x.  At  all 
events,  the  Plaintiff  ought  to  have  been  satisfied  with 
retaining  his  injunction  undisturbed;  and  the  Court 
ought  not  to  encourage  the  oppression  of  bringing  such 
a  cause  to  a  hearing. 

The 
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The  Master  of  the  Rolls. 

The  first  question  iS|  whether  the  Defendant  has  been 
proved  Xo  have  been  guilty  of  pirating  the  Plaintiff's 
print*  A  witness,  whose  evidence  is  unopposed,  swears 
that  three  prints  were  sold  by  the  Defendant,  which,  on 
comparison  with  the  original  print  belonging  to  the  Plain- 
tiff were,  he  says,  clearly  pirated.  There  is  no  suggestion 
in  the  answer  that  the  engravings  complained  of  were 
not  piracies.  But,  these  engravings  having  been  lost  or 
stolen  since  the  examination  of  the  witness,  it  is  said  that, 
when  prints  are  complained  of  as  piracies,  it  is  usual 
to  exhibit  to  the  Court  the  original  and  the  alleged 
piracyf  and,  as  that  has  not  been  done  here,  there  is 
no  means  of  judging  whether  the  Plaintiff's  rights  have 
been  invaded.  And  no  doubt  it  is  usual  to  produce  the 
prints,  and  the  Court  may,  on  the  inspection  of  them, 
form  its  opinion ;  but  it  is  not  necessary  to  produce 
them,  and  the  Court  may  decide  without  inspection. 
Here  it  was  not  made  a  question  in  the  cause,  whether 
the  engravings,  of  which  the  bill  complained,  were 
pinicies  of  the  Plaintiff's  print ;  and,  the  testimony  of 
the  witness  being  unopposed,  there  is  sufficient  evidence 
to  charge  the  Defendant  with  the  offence. 

It  is  next  said,  that  the  injury  complained  of  is  of  so 
small  an  amount,  that  costs  ought  not  to  be  awarded  to 
a  Plaintiff  who  prosecutes  such  a  suit  to  a  hearing.  I 
admit  that  it  would  not  have  been  fit  for  the  Plaintiff 
to  have  prosecuted  this  suit,  if  the  Defendant  had  ten- 
dered to  him  the  costs  occasioned  by  his  wrong-doing, 
and  by  the  steps  which  that  wrong-doing  had  caused 
the  Plaintiff  to  take  for  his  protection.  But  the 
Defendant  did  not  tender  the  costs;  he  must,  there- 
fore, be  charged  with  costs.  It  is  not  reasonable 
that  a  party,  whose  copyright  has  been  pirated,  should 
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1831.        sustain  the  further  injury  of  having  to  bear  the  costs  of 

'      '  obtaining  protection. 

Fradella 

V, 

W£LtEB.  Let  the  injunction  be  made  perpetual;  let  the  Plain- 

tiff, if  he  chooses,  have  an  account;  and  let  the  De- 
fendant pay  the  costs  of  the  suit. 


The  Plaintiff  waived  the  account. 
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Rolls. 
WEALL  V.   RICE.  Jan. 

Feb,  7.  85. 

JOHN  WEALL9  in  contemplation  of  the  intended  If  a  father 

marriage  of  his  daughter  Ann  with  the  Defendant  Xio^for^^" 
Henry  Bice^  executed  articles  of  agreement,  dated  the  child  by  settle- 

itb  of  September  1816,  which  were  in  the  words  fol-  marriage,  and 

lowinir :  —  afterwards 

^  makes  a  pro- 

vision for  the 

«  Whereas  a  marriage  being  about  to  take  place  be-  ^1?? is^ 
tween  my  daughter  Ann  fVeall^  and  Mr.  Henty  Rice  of  prima  fade  to 
Jermyn  Street^  St.  James' Sj  it  was  agreed  that  I  should  that'he^doL 
advance  3000/.  as  a  marriage  portion,  to  be  settled  on  °^^  ^^^^  ^ 
my  daughter  and  Mr.  Bice^  and  their  issue ;  but  being  vision. 

desirous  of  making  a  more  advantaireous  arrangement      ^"'  '^l* 

A  ••       r  A       I.  J1-.JJUI.J  presumption 

and  provision  tor  my  daughter  and  her  intended  husband  may  be  re- 

and  their  issue  by  the  said  marriage,  by  settling  some  {ified  bv'in-'^' 

part  trinsic  evi- 
dence from 
the  nature  of  the  two  provisions,  or  by  extrinsic  evidence  of  the  intention  of  the 
testator  at  the  time  of  making  his  will. 

Slight  differences  between  the  two  provisions  will  not  repel  the  presumption 
against  double  provisions. 

Slight  differences  are  such  as,  in  the  opinion  of  the  Judge,  leave  the  two  pro- 
visions subatantially  of  the  same  nature. 

Declarations  of  the  parent  referring  to  his  intention  at  the  time  of  making  his 
will,  whether  made  at  tne  time  or  before  or  after,  are  admissible  evidence  to  prove 
that  he  did  not  mean  to  give  a  double  provision. 

A  paper  written  sometime  after  the  Jate  of  his  will,  and  shewing  the  state  of  his 
property,  but  having  no  reference  to  his  intention,  is  not  admissible  for  that 
pnrpofe. 

A  father,  by  articles  made  previous  to  the  marriage  of  his  daughter,  agreed  to  set-* 
tie,  ehber  by  deed  or  will,  lands  of  the  value  of  5000/.,  in  trust  for  his  daughter  for 
Iifi%  to  her  separate  use,  remainder  to  the  husband  for  life,  remainder  to  the 
children  of  the  marriage  as  tenants  in  common  in  tail,  with  cross  remainders.  By 
his  will  he  devised  a  real  estate  worth  more  than  5000/.,  in  trust  for  his  daughter 
for  life  to  her  separate  use,  but  without  the  power  of  anticipation  or  alienation; 
remainder  to  the  husband  for  life,  he  maintaining  and  educating  the  children  of  the 
■arritfe;  remainder  to  the  children  of  the  marriage  as  tenants  in  common  in  fee; 
with  a  limitation  over  of  the  shares  of  those,  who  should  die  under  twenty-five  with- 
oot  leaving  issue,  to  the  survivors :  Held,  that  the  differences  between  the  two  pro- 
visbnt  were  not  such  as  to  repel  the  presumption  against  double  portions,  and  that 
the  daughter,  her  hu»band,  and  children,  were  not  entitled  both  to  the  benefits  given 
by  the  will  and  to  the  provisions  stipulated  for  by  the  articles. 
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1831.  part  of  my  estates  in  the  county  of  Middlesex^  or  some 
other  freehold  or  copyhold  estate  to  be  hereafter  pur- 
chased by  me,  to  the  use  or  in  trust  for  my  daughter  fgr 
life,  independent  of  her  husband ;  and  after  her  decease, 
to  the  use  of  or  in  trust  for  Mr.  Rice  for  life,  if  he  should 
survive  her ;  and  after  the  death  of  both  of  them,  to 
the  use  of  or  in  trust  for  their  children,  if  they  shall 
have  any  by  the  said  marriage,  as  tenants  in  common  in 
tail,  with  cross  remainders  in  tail;  and  on  failure  of 
issue  by  the  said  marriage,  or  in  case  there  Sihall  be  a 
child  or  children  by  the  said  marriage,  and  all  and 
every  such  child  or  children  shall  die  under  the  age  of 
twenty-one  years  without  issue,  then  to  the  use  of  or  ia 
trust  to  return  to  my  own  family  in  such  manner  as  I 
shall  direct:  Now,  I  do  hereby  agree  with  Mr.  Bice. 
that  I  will,  either  by  deed  or  by  my  last  will,  settle  such 
a  landed  estate,  part  of  my  present  estates,  or  hereafter 
to  be  purchased  by  me,  as  shall  be  of  greater  value  than 
3000/.,  to  the  uses  and  upon  the  trusts  in  the  manner 
herein-before  expressed,  with  the  usual  power  of  leasing; 
and  in  the  meantime,  and  until  such  estate  is  settled,  I 
will  pay  the  annual  sum  of  150/.  to  my  said  daughter 
Ann  fVeall,  independent  of  her  husband;  and  after  her 
decease,  to  the  person  or  persons  who,  for  the  time, 
would  be  entitled  to  tlie  rents  and  profits  of  the  estates 
so  agreed  to  be  settled  in  manner  before  mentioned,  if 
such  settlement  had  been  made.  — J.  fVealL** 

The  agreement,  as  originally  drawn,  ended  with  the 
following  clause :  —  ^^  And,  inasmuch  as  I  have  not  yet 
made  my  will,  in  case  I  should  die  before  I  do  make 
the  same,  or  execute  a  deed  of  settlement  to  the  efiect 
herein-before  mentioned,  then  it  is  agreed,  that  the  said 
sum  of  3000/.,  or  such  interest  as  my  said  daughter  and 
Mr.  Rice^  and  their  issue,  would  take  under  and  by 
virtue  of  this  agreement^  shall  go  and  be  considered  as 

past 
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part  of  her  share  of  my  personal  estate,  which  she  will,  1831. 
in  the  event  of  my  dying  intestate,  be  entitled  to,  as 
one  of  my  children,  and  shall  be  taken  into  the  account 
of  ray  personal  estate  accordingly."  But  these  words 
were  erased ;  the  initials  of  Mr.  WeaU  were  written  in 
the  margin  over  against  the  erasure ;  and  on  the  docu- 
ment there  was  a  memorandum  signed  by  him,  which 
stated  that  the  erasure  was  made  before  he  signed  the 
agreeraeot 

The  marriage  was  solemnised. 

John  fVeallt  by  his  last  will,  dated  the  21st  of  March 
1818,  and  duly  executed  and  attested,  gave  and  devised, 
amongst  other  things,  as  follows :  —  ^*  Also  I  give,  de- 
vise^ limit,  and  appoint  all  that  my  farm,  consisting  of 
a  lai^  bam,  and  divers   closes,  fields,  or  parcels  of 
meadow  land,  containing  by  estimation  forty-five  acres, 
be  the  same  more  or  less,  partly  freehold  and  partly 
oopyhold,    situate,    lying   and    being   in    the   several 
parishes  of  Kingsbury  and  Harrawy  or  one  of  them,  in 
the  said  county  of  Middlesex^  purchased  by  me  of  my 
brother  Benjamin^  as  the  same  now  are  in  the  oc^ 
cupation  of  John  Fields  with  the  appurtenances,  to,  for, 
and  upon  the  uses,  trusts,  intents,  and  purposes  follow- 
ing; that  is  to  say,  to  the  use  of  my  said  sons,  John 
WeaU  and  Benjamin  JVeall^  their  heirs  and  assigns,  for 
and  during  the  natural  life  of  my  daughter  Ann^  wife  of 
Uemy  Bice  oi  Jermyn  Street^  upon  trust  to  support  and 
preserve  the  contingent  uses  and  estates  herein-after 
limited  from  being  defeated  or  destroyed;  and,  upon 
farther  trust,  from  time  to  time  during  the  natural  life 
of  my  said  daughter  Ann,  to  pay  unto  or  authorise  and 
permit  her  to  receive  the  rents  and  profits  of  the  said 
fiirm  and  lands  last  above  devised,  when,  and  as  the 
same  become  due  and  payable  from  time  to  time  during 
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the  natural  life  of  my  said  daughter,  to  and  for  her  own 
use  and  benefit,  separate  and  apart  from  and  exclusive 
of  her  present  or  any  future  husband  with  whom  she 
may  intermarry,   and   so   that  the  same  may  not  be 
under  his  power  or  controul,  or  subject  or  liable  to  his 
debts,  contracts,  forfeitures,  or  engagements,  so  that  the 
receipts  of  my  said  daughter  Ann  alone,  notwithstanding 
her  present  or  any  future  coverture,  and  whether  she 
shall  be  married  or  sole,  shall  be  sufficient  discharges 
for   the  said   rents   and   profits,   and  so  and  in  such 
manner  that  she,  my  said  daughter  Ann^  may  not  sell, 
charge,  alien,  assign,  incumber,  or  otherwise  anticipate 
all  or  any  part  of  the  same  rents  and  profits,  before  the 
same  shall  become  due  and  payable;  and  from  and 
afler  her  decease,  then  to  the  use  of  the  said  Hemy 
Rice^  the  husband  of  my  said  daughter  Ann  RicCf  io 
case  he  shall  survive  her  for  and  during  the  term  of 
his  natural  life,  he  nevertheless  maintaining  and  edu- 
cating her  said  child  and  children ;  and  from  and  after 
the  dc^cease  of  my  said  daughter  Ann  Rice  and  her 
said  husband,  to  the  use  of  all  and  every  the  child  and 
children  of  my  said  daughter  Ann  RicCi  by  the  said 
Henry  Rice  lawfully  begotten  and  to  be  begotten,  to  be 
equally  divided  between  them,  if  more  than  one,  share 
and  share  alike  as  tenants  in  common,  and  not  as  jomt 
tenants,  and  his,  her,  and  their  respective  heirs  and 
assigns  for  ever :  and  in  case  any  one  or  more  of  such 
children  shall  die  under  the  age  of  twenty-five  years 
without  leaving  any  issue  of  his,  her,  or  their  body  or 
respective  bodies  lawfully  begotten,  living  at  the  time  of 
his  death  or  respective  deaths,  then  as,  to,  for,  and  con- 
cerning the  original  share  or  shares  of  and  in  the  said 
farm,  lands,  and  hereditaments  last  above  devised,  which 
shall  belong  to  the  child  or  children  respectively  dying 
as  aforesaid,  and  also  the  share  or  several  shares  of  and 
in  the  same  farm  lands  and  hereditaments  which  such 

child 
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child  or  children  respectively  shall  take  under  this  pro- 
vision by  way  of  cross  limitations,  to  the  use  of  the  sur- 
vivor or  survivorsi  other  and  others  of  the  same  chil- 
dren, to  be  equally  divided  among  them,  if  more  than 
one,  share  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants,  and  his,  her,  and  their  respective 
heirs  and  assigns  for  ever ;  and  in  case  no  child  of  my 
said  daughter  Ann  Rice  shall  live  to  attain  the  age  of 
twenty-five  years,  or  die  under  that  age  leaving  such 
issue  as  aforesaid,  then  to  the  use  of  such  of  my  children 
T^omaSj  John^  Benjamin^  and  Elizabelh  JVeall^  brothers 
and  sisters  of  Ann  Riccy  as  shall  be  living  at  the  time  of 
her  decease,  and  the  lawful  issue  of  such,  if  any,  of  them, 
the  said  TTtOMas^  John^  Benjamin^  and  Elizabeth  Weallj 
as  shall  be  then  dead  leaving  issue  then  living,  to  be 
equally  divided  among  them,  if  more  than  one,  share 
and  share  alike  as  tenants  in  common,  and  his,  her,  and 
their  respective  heirs  for  ever;   so,  nevertheless,   that 
the  issue  of  a  deceased  brother  or  sister  of  the  said  Ann 
Bice  take  only  the  share  which  his,  her,  or  their  parent 
would  have  taken,  if  living :    Provided  always,  and  I 
hereby  declare,  that  it  shall  and  may  be  lawful  to  and 
for  my  said   daughter  Ann  Rice  during  her  life,  not- 
withstanding her  present  or  any  future  coverture,  and 
whether  sole  or  married,  and  after  her  decease,  to  and 
for  her  said  husband  Henry  Rice,  in  case  he  shall  sur<^ 
vive  her,  and  after  the  decease  of  the  survivor  of  them, 
to  and  for  the  trustees  or  trustee  for  the  time  being 
acting  under  this  my  will,  during  the  minority  of  any 
person  or  persons  for  the  time  being  seised  or  entitled 
to  any  farm,  lands,  and  hereditaments  last  above  devised, 
from  time  to  time,  by  indentures  or  indenture  duly  ex* 
ecQted  by  her,  him,  or  them,  to  demise  and  lease  all  or 
any  part  or  parts  of  the  same  farm,  lands,  and  heredita- 
ments to  any  person  or  persons  for  any  term  or  number  of 
jrears  not  exceeding  fourteen  years,  to  take  effect  in  pos- 
session 
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1831.        session  and  not  in  reversion,  or  by  way  of  future  interett, 
so  as  upon  every  such  demise  or  lease  there  be  reserved 
or  made  payable,  to  be  incident  to  the  immediate  rever- 
sion of  the  premises  so  to  be  demised,  the  best  or  roost 
improved  yearly  rent  or  rents  that  can  at  the  time  be 
reasonably  had  or  obtained  for  the  same^  without  taking 
any  fine  or  premium  or  other  matter  for  the  making 
thereof,  and  so  as  there  be  contained  in  every  such  lease 
a  proviso  or  condition  for  re-entry  for  non-payment  of 
the  rent  thereby  reserved,  by  the  space  of  twenty-eight 
days  next  after  the  same  shall  have  become  due  and 
payable,  and  so  as  the  person  or  persons,  to  whom  any 
such  demise  or  lease  shall  be  granted,  do  execute  a 
counterpart  or  counterparts  thereof^  and  thereby  cove- 
nant for  the  due  payment  of  such  rent  or  rents,  and  be 
not  by  any  words  or  clause  to  be  contained  in  such  lease 
rendered  dispunishable  for  waste,  and  so  as  the  copy- 
hold parts  of  the  same  farm,  lands,  and  hereditaments 
be  demised   according  to  the  custom   of  the   manor 
whereof  the  same  are  parcel :    Provided  also,  and  I 
hereby  further  declare  that  after  the  decease  of  my  said 
daughter  Ann  and  her  said  husband,  in  case  he  should 
survive  her,  thenceforth  during  the  minority  of  each  or 
any  of  her  children  by  the  said  Henry  Rice,  the  trustee 
or  trustees,  for  the  time  being  acting  under  this  my  will, 
shall  and  may  enter  on,  hold,  and  enjoy  the  part  of  this 
same  child  of  and  in  the  same  farm,  lands,  and  heredita- 
ments last  above  devised,  and   receive  and   take  the 
rents  and  profits  thereof,  and  apply  and  dispose  of  such 
profits  in  the  same  manner  as  the  interest  or  yearly  pro- 
ceeds of  such  child's  share  of  and  in  the  sum  of  S50(tf. 
herein-after  bequeathed,   and   the  'stocks,   funds,   and 
securities,  in  or  upon  which  the  same  shall  be  laid  out 
and  invested,  is  or  are  herein-after  directed  to  be  applied 
during  his  or  her  minority.     Also  I  direct  my  executors 
herein-after  named,   within  six  calendar  months  next 

after 
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after  my  decease,  to  lay  out  the  sum  of  2500/.  sterling        18S1. 
in  the  purchase  of  a  competent  share  of  the  5/.  per  cent     "^  -..  -  '-^ 
Baok  annuities,  or  of  some  other  of  the  parliamentary        _  v. 
stocks  or  funds  of  Great  Britain^  or  at  interest  upon 
government  or  real  securities  in  England^  as  they  shall 
think  fit,  to  be  transferred  unto  them,  or  into  their  joint 
names,  upon  the  trusts  herein-after  expressed  or  de- 
clared of  and  concerning  the  same;  (that  is  to  say,)  upon 
trost,  from  time  to  time  during  the  natural  life  of  my 
said  daughter  Ann  Rice,  to   pay  unto  and  authorise, 
permit,  and  suffer  her  to  receive  and  take  the  interest, 
dividends,  or  yearly  proceeds  thereof,  when  and  as  the 
same  shall  become  due  or  payable  from  time  to  time,  to 
and  for  her  own  use  and  benefit,  separate  and  apart 
from,  and  exclusive  of  her  present  or  any  future  husband 
with  whom  she  may  intermarry,  and  so  and  in  such 
manner,  and  under  the  same  or  the  like  restrictions  as 
herein-befbre  expressed  concerning  her  life-interest  in 
the  rents  and  profits  of  the  farm  and  lands  last  above 
devised  under  the  trusts  above  declared  in  that  behalf; 
and  from  and  after  the  decease  of  my  said  daughter  Ann 
Bicty  in  case  she  shall  leave  any  child  or  children  her 
surviving,  then  upon  trust  from  time  to  time  during  the 
life  of  the  said  Henry  Rice  her  husband,  in  case  he  shall 
survive  her,  or  for  so  long  time  as  the  said  child  or 
children  of  my  said  daughter  Ann  Rice  shall  live,  but 
no  longer,  and  until  the  said  child  or  children  shall 
•everally  and  respectively  attain  the  age  of  twenty-five 
years,  to  pay  unto  and  authorise,  permit,  and  suffer  him 
to  receive  and  take  the  interest,  dividends,  or  yearly 
proceeds  of  the  stocks,  funds,  or  securities  to  be  pur- 
chased with  the  said  sum  of  2500/1,  to  and  for  his  own 
use   and    benefit,    he,    nevertheless,    maintaining    and 
educating  the  child  or  children  of  my  said  daughter 
Am  Rice  g  and  from  and  after  the  decease  of  the  said 
Henry  Rice^  in  case  he  shall  survive  my  said  daughter 

Ann 
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Ann  Ricef  and  any  such  child  or  children  shall  also 
survive  her,  or  upon  her  child  or  children  severally  and 
respectively  attaining  the  age  of  twenty-6ve  years,  which 
shall  first  happen,  then,  as  to,  for,  and  concerning  the 
said  sum  of  2500/L,  and  the  stocks,  funds,  and  securities 
to  be  purchased  therewith,  upon  trust  for  all  and  every 
the  child  or  children  of  my  said  daughter  Atm  Bice^ 
lawfully  begotten  and  to  be  begotten,  to  be  equally 
divided  between  them,  if  more  than  one,  share  and  share 
alike,  such  share  and  shares  to  be  paid  and  transferred 
to  him,  her,  or  them  severally  and  respectively,  as  when 
he,  she,  and  they  shall  severally  and  respectively  attain 
the  age  of  twenty-five  years ;  and  in  case  any  one  or 
more  of  them  shall  happen  to  die  under  the  age  of 
twenty-five  years  without  leaving  lawful  issue  of  his, 
her,  or  their  body  or  respective  bodies,  living  at  the 
time  of  his,  her,  or  their  death  or  respective  deaths, 
then  as  to  the  original  share  or  shares  of  and  in  the 
said  sum  of  2500^.,  and  the  stocks,  funds,  or  securities 
to  be  purchased  therewith,  which  shall  belong  to  the 
child  or  children  respectively  so  dying,  and  also  as  to  the 
share  or  shares  of  and  in  the  same  money,  stocks,  funds, 
or  securities  which  shall  from  time  to  time  be  taken  by 
such  child  or  children  under  this  present  limitation,  by 
way  or  in  the  nature  of  cross  remainders,  in  trust  for 
the  survivors  and  survivor,  other  and  others  of  the  same 
children  respectively,  to  be  equally  divided  between 
them,  if  more  than  one ;  and  in  case  no  child  of  my  said 
daughter  Ann  Rice  shall  survive  her,  or,  surviving  her^ 
shall  live  to  attain  the  age  of  twenty-five  years,  or  die 
under  that  age  leaving  such  issue  as  aforesaid,  tlien,  as 
to,  for,  and  concerning  the  said  sum  of  2500^,  and  the 
stocks,  funds,  and  securities  in  or  upon  which  the  same 
shall  be  laid  out  and  invested,  upon  trust  for  such  of  my 
other  children,  Thomas^  Johuy  Benjamiv^  and  Elizabeth 
Weall^  as  shall   be  living  at  the  decease  of  my  said 

(laughter 
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daughter  jinn  Bice,  and  the  lawful  issue  of  such,  if  any,  18S1. 
of  the  same  children  as  shall  be  then  dead  leaving  issue 
then  living,  equally  to  be  divided  between  them,  if  more 
than  one,  share  and  share  alike,  so  nevertheless  that  such 
issue  take  only  the  share  which  his,  her,  or  their  parent 
would  have  taken  if  living;  and  it  is  my  will  and  mean- 
ings and  I  do  hereby  direct  that  my  said  trustees  and 
executors,  in  the  mean  time,  from  and  after  the  decease 
of  my  said  daughter  Ann  Rice,  and  of  her  said  husband, 
in  case  he  shall  survive  her,  and  thenceforth  during  the 
minority  of  her  children,  do  apply  all  or  any  part  of  the 
dividends,  interest,  or  yearly  proceeds  arising  from  the 
share  of  each  of  the  children,  of  and  in  the  trust  money, 
stocks,  funds,  or  securities  hereby  settled  on  him  or  her, 
in  or  towards  his  or  her  maintenance  and  education; 
and  further,  that  so  much,  if  any,  of  the  same  dividends, 
interest,  or  yearly  proceeds  as  shall  not  be  applied  for 
those  purposes,  shall  from  time  to  time  be  added  to  the 
prindpal  money  of  the  same  share,  and  improved  at  in- 
terest, together  with  the  same  and  as  a  part  thereof,  by 
way  or  in  the  nature  of  compound  interest,  and  follow 
and  be  subject  to  all  the  limitations,  trusts,  and  disposi- 
tions herein  expressed,  declared,  and  contained  concern- 
ing the  principal  of  such  share,  until  the  same  shall 
become  payable  or  transferable :  and  I  further  direct  and 
declare,  that  it  shall  and  may  be  lawful  to  and  for  the 
trustees  or  trustee,  for  the  time  being  acting  under  this 
my  will,  after  the  decease  of  my  said  daughter  Ann  Rice, 
and  her  said  husband,  in  case  he  shall  survive  her,  and 
also  in  their  or  either  of  their  lifetime,  with  their  con- 
sent anil  approbation,  or  the  consent  and  approbation 
of  the  survivor,  in  writing,  to  advance  to  or  for  any 
child  or  children  of  my  said  daughter  any  part,  not 
exceeding  one  half,  of  the  value  of  the  expectant  or  pre- 
sumptive share  of  each  of  such  children  respectively,  of 
and  in  the  said  trust  money,  stock,  funds,  and  securities, 

in 
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]831.  in  part  of  the  share  or  shares  of  the  same  child  re- 
spectively." The  testator  gave  6500/.  for  the  benefit 
of  his  daughter  Elizabeth :  he  bequeathed  the  residue  of 
his  personal  estate  to  his  children  Thomas  fVeattjJokn 
JVeaUy  Benjamin  JVeaU^  Elizabeth  JVeall,  and  Ann  Bice^ 
in  equal  shares :  and  he  devised  the  residue  of  his  real 
estate  to  his  sons  John  and  Benjamin^  and  appointed 
them  his  executors. 

The  testator  paid  150/.  a  year  to  Mr.  and  Mrs. 
Bice  during  his  life,  and  died  in  October  1822,  with- 
out having  made  any  settlement  on  them  in  pursuance 
of  the  articles  of  the  4th  of  September  1816. 

After  the  testator's  death,  there  were  found  among 
his  papers  two  memorandums  in  his  own  handwriting. 
One  of  them  began  with  the  following  words :  -^ 
*^  This  is  the  way  I  intend  to  leave  my  property  and 
estates  to  my  children  as  below  stated,  and  have  given 
instructions  to  Mr.  Palmer  of  Bickmansworth  this  day, 
the  11th  of  March  1818,  to  make  my  will  as  here  below 
stated  by  me  John  WeaU  senior,  of  Hatch  End  in  the 
hamlet  o{  Pinner,  Middlesex. — My  will  is  made  by  Mr. 
Palmer,  and  signed  the  21st  of  March  1818,  by  me 
John  JVeall  senior,  and  property  left  as  below  stated.— 
To  my  son  Thomas  fVeall  in  money,  6000/.,  to  be  paid 
in  twelve  calendar  months.  To  my  son  John  WeaU  the 
land  at  and  in  Oxey  Lane^^  (here  came  an  enumeration 
of  parcels) ;  ^'  on  the  whole,  I  think  and  am  sure,  not 
worth  less  than  -  -  j6  2800     0     0 

Twenty-one  acres  meadows  at  Norrid, 
not  worth  less,  I  am  sure,  than         -         1200     0     0 

Money  to  be  paid  in  twelve  calendar 
months  -  -  -         -        1000     0     0 


^5000     0    0** 


In 
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In  another  part  of  thb  memorandum  were  the  fol-        1831. 
lowing  words :  —  "  To  Ann  Rice  the  estate  at  Kings- 
ttay^  not  worth  less,  I  am  sure,  than  4000/. ;  money  for 
her  to  be  put  in  the  stocks  by  the  executors  and  trustees, 
2500/. ;  6500/.  for  my  daughter  Ann  RiceJ' 

The  other  paper  began  as  follows:  — •  '^  The  account 
below  is  what  I  think  and  am  sure  is  owing  to  me 
from  my  sons  TJumas^  John^  and  Benjamin  Weall^  and 
owing  me  from  other  people,  and  what  I  have  by  me  in 
money  and  stock ;  what  I  have  here  stated  is  what  I 
am  worth  besides  estates.  May  5th,  1821."  Then 
followed  a  statement  of  the  debts  due  to  him,  and  of 
hit  other  property,  exclusive  of  his  real  estates. 

Henry  Rice^  for  himself  and  his  family,  having 
claimed  to  be  entitled  as  well  to  the  provisions  made  by 
the  settlement  as  to  the  provisions  made  by  the  will ; 
the  bill  was  filed  by  John  fVeall,  Betijamin  Weallj  and 
Tktmias  WeaUy  for  the  purpose  of  having  it  declared 
that  Mr.  Rice  and  hb  wife  and  children  were  bound  to 
elect  between  the  provisions  made  for  them  by  the  will 
and  those  of  the  settlement. 

Henry  Rice,  by  his  answer,  alleged  that  the  testator. 
More  signing  the  agreement  of  the  4th  of  September 
1816,  stated  that  the  SOOO/.,  mentioned  in  it  as  his 
daughter's  portion,  was  an  equivalent  for  the  sums  which 
be  already  had  given  to  his  sons  for  their  advancement; 
that  he  should  provide  for  all  his  children  alike;  and 
that,  at  his  death,  the  remainder  of  his  property  should 
be  divided  equally  among  them.  Both  he  and  his 
wife  insisted  that  they  and  their  children  were  entitled 
to  the  benefits  given  them  by  the  will,  as  well  as  to  the 
provisions  secured  to  them  by  the  agreement 

Mr. 


262  CASES  IN  CHANCERY. 

1881.  Mr.  Tinney  and  Mr.  Barber^  for  the  Plaintiffs ; 


Mr.  Bickersteth  and  Mr.  Stuart^  for  Mr.  and  Mrs. 
Rice ; 

Mr.  Pemberton  and  Mr.  Nortofif  for  the  children  of 
Mrs.  Rice. 

The  two  memorandums  in  the  testator's  handwriting^ 
which  are  before  stated  to  have  been  found  among  his 
papers,  were  tendered  in  evidence  by  the  Plaintifis,  in 
order  to  shew  that  the  testator  did  not  intend  tliat  Mrs. 
Rice  and  her  family  should  have  any  share  of  his  pro- 
perty, except  that  which  was  given  to  them  by  the  wilL 

The  Defendants  objected  to  the  admission  of  these 
documents  as  evidence,  on  the  ground  that  the  questioo 
must  be  decided  on  the  construction  of  the  articles  o'^ 
agreement  and  of  the  will,  as  collected  from  the  instru- 
ments themselves,  and  could  not  be  affected  by  any 
declarations  of  the  testator,  whether  made  by  parol  or 
contained  in  written  memorandums,  to  which  neither 
the  will  nor  the  articles  had  any  reference.  Part  of  the 
first  paper  purported  to  have  been  written  before  the 
will  was  executed ;  another  part  of  it  appeared  to  have 
been  written  after  the  will,  but  how  long  after,  it  was 
impossible  to  conjecture.  The  second  paper  had  no 
reference  to  the  will,  and  was  of  a  date  long  posterior 
to  it.  Neither  of  the  documents  was  contemporaneous 
with  the  will. 

On  the  other  hand,  the  Plaintiffs  contended  that  the 
declarations  of  a  parent,  referring'to  his  intention  at  the 
time  of  making  his  will,  were  admissible  in  evidence  to 
prove  that  he  did  not  intend  to  give  double  portions ; 
and  that  they  were  equally  admissible  for  that  purpose, 

at 
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at  whatever  time  they  were  made.    They  cited  Hinch-  1831. 

d^  V.  Hinchdiffe  (a),  Pole  v.  Lord  Somers  (6),  Dmce  ^ '    -  '* 

T.  Demson.  (c)  «. 


7ii^  Master  ^/A^  Rolls  admitted  the  first  paper; 
stating  that  he  considered  it  to  be  settled  by  the  cases 
of  HineAdiffi  v.  Hinchdiffe  and  Pde  v.  lAfrd  Somers^ 
that  declarations  of  the  parent,  referring  to  his  intention 
at  the  time  of  making  his  will,  whether  made  at  the  time, 
or  before,  or  after,  were  admissible  evidence  to  prove 
that  he  did  not  mean  to  give  a  double  provision.  But 
be  rejected  the  second  paper,  upon  the  ground  that  it 
had  no  reference  to  the  intention  of  the  testator. 

On  the  principal  question  the  following  authorities 
were  cited  in  the  course  of  the  argument:— •Ji?«ft?ft  v. 
Jbttom  (d) ;  Thomas  v.  Kemeys  {e) ;  Bruen  v.  Bruen  {g) ; 
Moidton  ▼.  MouUon  {h) ;  Copletf  v.  Copley  {i) ;  Blatufy  v. 
Wiimore  {k) ;  Lee  v.  UAranda  (/) ;  Warren  v.  War^ 
rm  (at) ;  J^  v.  Byde  (n) ;  Sparkes  v.  Cator  (o) ;  Pole  v. 
Lord  Somers  {p};  Hinchdiffe  v.  Hinchdiffe  {q) ;  AUeyn  v. 
ABiyn  (r);  Mathews  v.  Mathews  {s) ;  Haynes  v.  Mico  {t) ; 
Jrncock  T.  Falkener  (ti) ;  Oliver  v.  Brickland  (w) ;  Barret 
?.  Bedford  (x) ;  Devese  v.  Pontet  {y) ;  Jones  v.  Martin  (z); 

(c)  3  r«f.  Jan.  S16.  (fi)  1  Bro,  C.  C.  SOS.  note. 

t^)  6  Fm.  509.  (o)  5  Vei.  jun.  530. 

(c)  6  F(».SS5.  (p)  6  F;p#.309. 

ii)  S  rem.  25S.  (q)  3  Ves.  jun.  516. 

(e)  9  Vem.348i;  S  .FWor.  207.  (r)  S  F^f.  sen.  37. 

(g)  9   F^ni.   439.;    Prw.    in  (#)  2  Fpf.  sen.  635. 

ei«.195.  (0  I  Bro.  a  C.  199. 

(4)  I  Bro.  C.  C.  S9.  (tt)  1  Bro.  C.  C.  295. 

(•)  1  P.  JFaif.  147.  (w)  Cited  in  3  il/*.  420. 

(*)  2  r€ni.  709.;  1  P.  W^fw.  (*)  I  Vet.  sen.  519. 

Bm4.  (y)  Prec.  m  Chan.  240.  note 

(i)  1  Ves.  sen.  1. ;  3  Atk.  419.       l  Cox,  288. 

(a)  1  Bro.  a  C.  305.;  1  Cox,  (2)  3  iliu/  882. 
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IB91.  EUimiyf.  Cooisan{a).  BandaU  v.  mUi§{b);  LewiMY. 
Mado€ks{c}i  Baugh  ¥.  Bead{d)i  Farsight  v.  Grant  (€)*, 
Finch  y.  Finch  {g) ;  Richardson  v.  Elphinstone  {h) ;  Ccmck 
v.  Stratton  (f) ;  lolsan  v.  Collins  {k);  Freemantle  v* 
Bmihf{l)\  Tmisdm  v.  Twisdmim);  Bobinson  r*  Whii- 
'9  (^)  9  Garfhshorey.  (Jkalic  (o) ;  Wallace  ¥•  Potrnfirei  (p)^ 
jB^nigfOffgfA  V.  Walker  (jr);.  dBnsoft  y.  De  la  ZocicA  (r); 
GoUsmidy.  Goldsmd{s)'r  TheUusson  y.  Woot^difyi 
Waihcn  y.  Stnith  (11) ;  JMI  v.  Coleman.  («} 


It  waf  oonlended  od  the  part  erf*  the  Flahidl&»  that 
the  ease  oanie  within  that  class  of  authorities  which  has 
established,  that  a  testamentary  gift  made  by  a  fathen 
to  a  child  is  to  be  considered  as  a  satisbction  of  any 
portion  which  the  &ther  had  agreed  to  provide  for  the 
child,  Mid  that  slight  diSiarences  between  the  two<  pro- 
visions  wiU  not  prevent  the  one  from  bebg  regarded  as 
a  satisbction  of  the  other.  Here  the  interest'  aeoond. 
to  Mrs.  Bicef  by  the  articles  of  agreement^  waa*  aili 
estate  for  life  to  her  separate  use ;  the  interest  given  la* 
her  by  the  will  was  also  an  estate  for  life  to  her  aepanftr 
use;  and  the  only  circumstance  of  difference  wa%  that  tlis^ 
will  restricted  her  from  anticipation  or  alienation.  The 
lands  at  Kmgsbuty  were  alone  of  suflicient  value  to  lme</ 
satbfaction  of  the  agreement ;  and  in  them  the  husband 


took  an  estate  for  1 

ifo  in  remi 

linder  after  his  wife! 

's  death, 
which 

(a)  1  Ftff.juo.100.; 

5  3ro.C. 

(m)  9Ftff.4]S. 

CI  61.;  SC7or,aso. 

(n)  9  Fes.  517. 

(ft)  5  Vet.  968. 

(0)  lOFef.U 

(c)  8  Fes.  130.;  17  Fa.  48. 

(p)  1 1  Fes.  542. 

((Q  1  Ve$.jun.SSl. 

(q)  l5Fes.50t. 

(e)  1  Ftf«.juB.S98. 

(r)  1  Swans^  1S5. 

(g)  1  Fes,  jun.  534. 

(0  1  Swons.Sll. 

(A)  S  Fm.  Jan.  465. 

(/)  4  Madd.  420. 

(•)  4  F«.391. 

(u)  4  Madd.  59$. 

(k)  4  Fes.  485. 

(w)  5  Madd.  S2. 

(/)  5  Fes.  79. 
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liBs  ail  that  he  was  entitled  to  under  the  articles.       1851. 

kriM'that  the  will  annexed  to  the  gift  the  obtigadon 

attning  and  educating  the  child  ren';^  but  that 

p  eUigation  which  the  law  itseif  would  have  iwh 

Wfok  him,  and  the  discharge  of  it  was  in  fur- 

»  of  the  principal  object  with  which  marriage 

ate  and  articles  for  settltalentis  are  made.     As  to 

UtaT}  the  only  difference  between  the  two  provi- 

fMf  that  under  the  articles  the  children  were  to 

I  tenants  in  common  in  tail  widi  cross  remaindev»r 

iar  the  wiii^  they  took  the  Kingsbmy  property  as^ 

iir  common^  in  fee^  and  they  took  the  2500A 
e^  either  at  the  death  of  the  survivor  of  the 

and  fiither,  or  on  their  attaining  twenty-five 
IMI  deaah  of  their  mother  and  in  their  fiither^a 
i 

Mi  slight  diflbrences  were  sufficient  to  induce  the 
id  doubt  whether  the  bequests^  given  by  the  will 
ittisiactioii  of  the  bequests^  stipulated  for  by  the 
}  fit,  in  easeg  of  alleged  doable  portions,  the 
a  is^  always  one  of  intention ;  and  the  point  to  be 
aed  ifl^  did  the  testator  intend'  that  his  daughter 
r  fiianily  shoilld  take  both  provisions ;  or  did  he 
ihe  devise  and  bequest  to  them^  contained  in-  his 
M  be  a  subatitntion  for  what  they  might  have 
i  tthderthe  articlea?  If  the  latter  was  his  inten- 
MP objects  of  his  testamentary  bounty  wilt  not  be 
ed  .to  defeat  it,  by  taking  what  be  meant  them 
^  and  also  what  he  did  not  mean  them  to  have. 
Ill  ittctf  shewed  that  the  testator  did  not  coh- 
e  thai)  Mrs.  Rice  and  her  family  were  to  take 
t  Ma  property  than  he  had  devised  afnd  be- 
dhttf  tMftm;  and  the  memorandum  of  March  1818 
aM^to*any  possible  doubt  on  the  poiht 

T  2  On 
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1831.  On  the  other  hand,  it  was  contended  for  the  De- 

fendants, that  the  provisions  made  by  the  will  for  Mrr 
and  Mrs.  Rice  and  their  children  neither  constituted  a 

^^''  satisfisiction  of  the  articles  nor  raised  a  case  of  elecUon. 
The  articles  created  an  obligation  which  bound  the 
assets  of  the  testator ;  and  the  first  question  was,  had 
that  obligation  been  satisfied  ?  Clearly  not*  Mrs.  Bice 
was  entitled  to  claim  an  estate  for  her  life  to  her  sepa- 
rate use,  unincumbered  by  any  restrictions :  and  that 
claim  could  not  be  satisfied  by  giving  her  an  estate  for 
life,  so  qualified  that  she  could  neither  anticipate  nor 
alien  it— -so  modified  as  to  deprive  her  of  the  ordinary 
advantages  attending  the  possession  of  property.  The 
estate,  which  Mr.  Rice  took  under  the  will,  was  clogged 
with  a  condition  which  amounted  to  a  trust  in  favour 
of  his  children,  and  which  would  entitle  them,  if  be  did 
not  maintain  and  educate  them  in  a  manner  suited  to 
their  situation  and  prospects  in  life,  to  file  a  bill  against 
him,  and  to  call  upon  the  Court  to  compel  the  ap- 
plication of  a  sufficient  part  of  the  income  given  to 
him  by  the  will  towards  the  discharge  of  that  obli- 
gation which  the  will  had  annexed  to  the  gift.  Each 
child  of  the  marriage  was  entitled  under  the  articles  to 
an  interest,  by  way  of  cross  remainders,  in  the  shares 
of  the  other  children :  under  the  will  they  took  only 
their  respective  shares.  In  no  case  had  a  gift  by  will 
been  held  to  be  a  satisfaction  for  a  portion,  where  the 
differences  between  the  two  provisions  were  so  numerous 
and  so  important  as  they  were  here. 

If  the  doctrine  of  satisfaction  did  not  apply,  still  less 
could  a  question  of  election  be  raised.  Why  were  the 
parties  to  lose  the  benefit  of  the  contract  into  which  the 
testator  bad  entered,  because  he  had  made  them  also 
objects  of  voluntary  bounty  ?  There  was  no  conditioD 
annexed  to  his  testamentary  gifts;  he  had  nowhere 

said 
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said  that  Mr.  and  Mrs.  Rice  and  their  children  should        1831. 
take  what  he  gave  them  by  his  will  in  lieu  of  what  he  had 
contracted  to  secure  to  them ;  nor  was  there  any  part  of 
the  will  from  which  an  implication  to  that  effect  could 
be  fairly  raised.    Even  the  memorandum  of  March  1818 
amounted  to  nothing  but  an  estimate  of  the  pecuniary 
value  of  the  benefits  which  each  of  his  children  was  to 
take  under  the  will ;  and  there  was  no  part  of  it  from 
which  it  could  be  inferred,  that  the  testator  intended  his 
daughter,  her  husband,  and  her  children,  to  relinquish 
their  claim  under  the  articles.     In  truth,  the  circum- 
stances of  the  case  precluded  election.     It  would  be  for 
the  interest  of  Mr.  Rice  to  take  the  provision  stipulated 
for  by  the  articles,  rather  than  that  made  for  him  by 
the  will ;  the  interest  of  his  wife  and  children  would  be 
the  other  way :  what  then  would  be  to  be  done,  if  he 
were  to  elect  to  take  against  the  will,  while  she  and 
the  children  elected  to  take  under  it  ? 


Tke  Master  tf  the  Rolls. 

In  the  argument  of  this  case,  I  believe  every  authority  Feb.  S5. 
has  been  cited  which  can  bear  upon  the  question.  I  do 
not  tliink  necessary  to  advert  to  them  particularly ;  but 
I  shaH  endeavour  to  state  distinctly  the  principles  which 
I  extract  from  the  cases,  and  upon  which  my  judgment 
proceeds. 

The  rule  of  the  Court  is,  as,  in  reason,  I  think  it 
ought  to  be,  that  if  a  father  makes  a  provision  for  a  child 
by  settlement  on  her  marriage,  and  afterwards  makes  a 
provision  for  the  same  child  by  his  will,  it  \s  prim&  facie 
to  be  presumed  that  he  does  not  mean  a  double  pro- 
ti^ion ;  but  this  presumption  may  be  repelled  or  fortified 
by  intrinsic  evidence  derived  from  the  nature  of  the  two 

T  3  provisions, 
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1831.  pnmtioiifi  or  by  extrinsic  eridenee*  Wbere  ibe  two 
proviflioiis  are  of  ibe  same  nature,  or  thene  am  but  alight 
differences,  the  jtwo  instraments  afibrd  intria^ic  eyidanoe 
against  a  double  provision.  Where  the  two  provinons 
are  pf  a  diffei«nt  nature^  the  two  ins trumants  affiird  iny 
triosic  e?idaice  in  &vour  of  a  doubla  prosriMn.  But  ia 
either  case  extrinsic  evidence  is  admissible  of  the  seal  ia^ 
tention  of  the  testator.  It  is  not  possible  to  dafiane  what 
are  to  be  considered  as  slight  differences  between  uva 
provbions.  Slight  diflferences  are  such  at,  in  tha  opinion 
of  the  judge,  leave  the  two  provisions  siibstantiaUy  of  tbs 
same  nature ;  and  (sveiy  judge  must  decide  that  qnesliaB 
for  himself. 

In  the  present  case,  the  two  provision^  appear  to  me 
substantially  of  the  same  nature:  and  I  consider  that^  the 
wife  taking  in  both  instruments  to  her  separate  use^  it  is 
but  a  slight  difference  that  in  the  will  she  is  restrain«d 
from  anticipation  and  alienation  —  that,  the  husband 
taking  in  both  instruments  an  estate  for  life  in  remainder, 
it  is  but  a  slight  difference  that  in  the  will  it  is  expr^sped 
that  he  is  to  maintain  and  educate  his  children — that  it  is 
but  a  slight  difference  that  by  the  settlement  the  children 
take  as  tenants  in  common  in  tail  with  cross  remainders, 
and  that  by  the  will  they  take  as  tenants  in  common  in 
fee,  and  that  the  testator  has  expressed  an  intention  to 
give  them  cross  remainders  by  a  void  executory  devise, 
if  any  of  them  die  under  twenty-five.  These  differences, 
as  I  have  before  observed,  appear  to  me  to  leave  the  two 
provisions  substantially  of  the  same  nature.  My  opinion, 
therefore,  is,  that,  if  in  this  case  there  were  no  extrinsic 
evidence,  Mr.  Rice  and  his  family  could  not  claim  the 
'double  provisions. 

But  in  this  case  there  appears  to  me  to  be  extrinsic 
evidence^  which  is  conclusive  upon  the  question,  that, 

at 
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«t  the  making  of  the  will,  the  testator  did  not  intend  a       18S1. 
double  provision.     Upon  referring  to  the  paper  written     \^'  ' 
bj  him  as  instructions  for  his  will,  it  is  apparent  that        _«. 
he  means  to  dispose  of  his  whole  property,  and  as  be- 
twieen  his  two  daughters,  he  gives  the  aame  bounty;  and 
it  must  be  inferred,  that  when  he  aays  that  he  gives  to 
Mn.  Bice  an  estate  ^^  not  worth  less,  he  is  sure,  than 
40MLf*  he  has  expressly  in  view  the  articles  by  which 
he  had  bound  himself  to  provide  for  her  and  her  family 
an  estate  of  greater  value  than  30002.     His  plain  ap- 
parent intention,  therefore^  at  the  time  of  making  his 
will,  would  be  wholly  defeated,  if  the  double  provision 
were  to  take  effect;  and  upon  this  paper  alone,  the  claim 
of  Mr.  Bke  and  his  family  would  fail. 

It  is  argued,  that  the  children  of  the  marriage  are  not 
bound  by  the  same  principles.  There  is  no  ground  for 
this  distinction:  the  intention  of  the  testator,  which 
governs  this  case,  applies  to  the  whole  family.  AU 
anst  elect  between  the  two  provisions. 
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1881; 


Rolls. 
Jan,  14. 


A  testator, 
who  has  con- 
tril)uted  to 
the  mainte- 
nance  and 
education  of 
a  female 
infant  nearly 
related  to  him, 


BETWEEN 

PHILLIPS  GRANT  BOOKER,  CATHERINE 
BOOKER,  MARY  ARTIMISIA  BOOKER,  and 
ELIZA  JANE  BOOKER,  Infants,  by  GEORGE 
BARKER,  their  next  Friend,        -       -     Plaintiffii, 

AND 

JOHN  HENSLEIGH  ALLEN,  JOHN  PHILLIPS 
ADAMS,  CHARLES  RANKEN,  WILLIAM 
EVANS,  LUKE  BOOKER,  HENRY  GWY- 
THER  and  MARIA  PHILLIPA  his  Wife^ 
MARIA  PHILLIPA  GWYTHER  the  Younger, 
JAMES  HENRY  ALEXANDER  GWYTHER, 
and  Sir  RICHARD  PHILLIPS  BULKELEY 
PHILLIPS,  Baronet,        -  -    Defendants. 

It^jSS  Grant  was  one  of  the  nearest  relations  of  the 
^-^  laie  Lord  Milford^  being  descended  from  a 
brother  of  his  grandfather;  and  her  brother,  the  De- 
fendant, Sir  Richard  Phillips^  was  the  devisee  of  bis 
large  estates.     The  father  of  Miss  Grant  died,  leaving 

his 


from  the  time 

of  her  father's  death,  and  who  has  been  treated  bv  her  as  the  person  whoie  con- 

kent  was  necessary  to  her  marriage,  and  who  has  taiken  upon  himself  the  obligation 

to  make  a  provision  for  her  in  that  event,  is,  as  to  the  question  of  a  double  proviaioa 

by  will  and  settlement,  to  be  considered  in  lo!co  parentis  ;  and  the  presumption  against 

a  Jouble  provision,  which  would  arise  in  the  case  of  a  father,  will  apply  to  tueh  a 

case. 

In  such  a  case,  parol  evidence  may  be  adduced  to  prove  the  intention  against 
a  double  provision,  as  well  as  on  the  question  whether  the  testator  was  in  loco 
parentii, 

Quare\  Whether,  if  the  testator  was  not  to  be  considered  in  loco  parenHi^  parol 
evidence  of  his  intention  not  to  make  a  double  provision  by  will  and  iettlemeot 
would  be  admissible  ? 

It  being  proved  by  parol  evidence  that  the  testator  intended  the  provision  made 
by  the  settlement  to  be  in  lieu  of  a  legacy  given  by  the  will,  the  settlement  was  heki 
to  be  a  satisfaction  of  the  legacy,  though  the  two  provisions  differed  so  much  IroB 
each  other,  that  they  could  not  be  considered  substantially  the  same. 

The  legacy  was  not  set  up  by  a  codicil,  made  after  the  settlement,  ratiQriog  aad 
confirming  the  will  and  all  tne  devises  and  bequests  therein  contained. 
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bis  family  wholly  unprovided  for;  and  after  his  death,  1831. 
Miss  Grant  resided  until  her  marriage,  not  wiUi  her 
mother,  who  survived  the  father,  but  with  one  of  her 
aoDts.  During  the  life  of  her  grandfather,  she  was 
maintaiDed  and  educated  at  the  joint  expense  of  her 
grandfather  and  Lord  Miljbrd;  and,  the  grandfather 
also  having  died  in  her  infancy,  and  left  her  one  third 
of  his  residuary  estate,  which  amounted  to  about  1500/., 
Lend  Milford  from  that  time  made  her  an  annual 
allowance,  by  which  and  the  income  of  the  1500/.,  but 
with  some  encroachment  also  on  the  principal,  she  was 
maintained  and  educated.  Her  aunt  from  time  to  time 
ooDsalted  Lord  Milford  as  to  the  plan  of  her  education ; 
and  Miss  Grant  was  occasionally  a  visitor  at  Lord  MiU 
fbrt%  house. 

In  October  1818,  Dr.  Booker  made  an  offer  of  mar- 
riage to  Miss  Grant  by  a  letter,  which  Miss  Grant 
transmitted  to  Lord  Milford^  enclosed  in  a  letter  from 
herseU^  requesting  his  Lordship's  approbation  of  the 
proposal.  In  answer  to  this  application.  Lord  MiU 
ftrd  referred  her  to  his  solicitor,  Mr.  Banken ;  and 
on  the  29th  of  October^  he  wrote  a  letter  to  Mr. 
Bamken^  enclosing  hers,  in  which  he  said,  ^<  I  have 
refisrred  her  to  you  for  my  sentiments  on  this  business ; 
and  I  trust  you  will  not  flatter  her  with  any  hope  of 
ny  consent  to  her  union  with  Dr.  Booker^  until  it  can 
be  found  that  he  has  an  equivalent  to  settle  upon  her.'* 
On  the  81st  of  October  1818,  Mr.  Banken  wrote  to 
Misi  Granty  informing  her  that,  before  Lord  Milford 
would  give  his  consent  to  the  match,  a  settlement  must 
be  made  by  Dr.  Booker  at  least  equal  to  what  would  be 
made  on  her  part,  and  that  he  was  not  authorised  by 
bb  Lordship  to  name  any  particular  sum.  Notwith- 
standing this,  the  marriage  took  place  on  the  3d  of 
November  following,  without  the  previous  knowledge  or 

approbation  of  Lord  Milford. 

Between 
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Between  the  19th  of  Nooember  and  the  Ut  of  De^ 
eember  18 18,  several  interviews  took  place  between  Dr. 
Mooker  and  Mr.  Rankens  when  it  appeared  that  Dr. 
Booker  had  not  any  property  which  he  could  make  the 
aubjeci  of  a  settlement:  but  he  ofiered  to  insure  his 
life  for  2000/L,  and  to  settle  the  policy,  together  with 
1000/.  which  remained  of  the  fortune  Mrs.  Booker  took 
under  the  grandfather's  will,  on  her  and  the  issue  ol 
iber  marriage.  These  circumstances  being  communi- 
cated to  Lord  Milfordj  a  letter,  dated  the  5th  of  De* 
^ember^  and  written  on  his  Lordship's  behalf  by  his 
aecretary,  was  sent  to  Mr.  Banken^  which  contained  the 
following  passage:  '*  In  respect  to  Mrs.  Booker'^  settlfr- 
ment,  it  is  his  intention  at  his  decease  to  leave  her 
4000/.,  and  to  allow  her  100/.  per  annum,  to  be  paid 
half-yearly;  the  first  payment  to  be  made  Jubf  1st, 
IB  19.^  After  the  lapse  of  some  time^  Dr.  Booker  having 
efi*ected  an  insurance  on  his  life  for  20QQL  with  the 
view  of  making  it  the  subject  of  settlement,  be  and  his 
wife  were  anxious  that  Lord  Milfbrd  should  be  a  party 
to  the  proposed  deed,  and  should  covenant  for  the  paj^ 
ment  of  the  4000/.,  and  the  annuity  of  1002.  a  year; 
and  this  request  Mr.  Banken  communicated  to  Lord 
MUford.  His  Lordship  was  at  first  averse  to  comply- 
ing with  the  application,  and  stated  that  he  thought  Dr. 
Booker  and  Mrs.  Booker  ought  to  be  satisfied  with  his 
assurance  that  he  would  make  by  his  will  the  provision 
he  liad  promised  them ;  but  he  afterwards  consented  to 
be  a  party  to  the  settlement,  and  to  covenant  for  the 
payment  of  4000/.  at  his  decease. 

Accordingly,  an  indenture  of  settlement,  bearing  date 
tlie  21st  of  June  1820,  was  on  that  day  made  and 
executed  between  and  by  Luke  Booker  and  Eliaabeik 
bis  wife  of  the  first  part,  Bichard  Lord  Mikford  of  the 
second  part,  and  Charles  Banken  and  William  Eoam  cf 

the^ 
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ibe  thifd  piirt;  ivheveby, -r>«fter  recUipg  that  a  nar^       1831. 
l^ge  bad  been  splamnised  between  iMke  Booker  and 
JBIiambtth  GratU^  and  that  previously  to,  and  at  the  iime 
og  the  flplemniiatipn  of  the  marriage,  JSiiwbglh  fiooker 
vmB  pofBeesed  of  iP00/»  Bank  3  per  aent.  consolidated 
■mmitiaii  which,  ^pon  the  treaty  for  the  marri^e,  it 
j«ra9  agreed  should  be  transferred  to  Banken  and  Epans 
vpon  the  trusts  therein^fafter  set  forth ;  and  that  it  was 
abo  agreed  that  Luke  Booker  shonld,  after  die  sdenuu- 
jatipQ   of  the  marriage^   cause   an   insurance   to   be 
eftcted  on  his  life  in  the  ^um  of  2Q00/.,  and  should 
assign  the  policy,  with  the  monies  thereby  secured, 
to  JBamken  and  Evasu  upon  the  trusts  thereinafter  de- 
clared; apd  further  reciting,  that  the  1000/.  three  per 
MDtf  oonsolidated  annuities  had,  since  the  solemnisa- 
tioB  of  the  marriage,  been  duly  transferred  to  Banken 
and  JBvoiu,  and  that  Luke  Booker  had  effected  the 
|aracance:----it  was  witnessed,  that,  in  pursuance  of  the 
Hsid  agreement,  and  in  consideration  of  the  marriage, 
and  in  order  to  make  a  provision  for  Elizabeth  Booker 
in  the  event  of  her  surviving  her  husband,  and  for  the 
issw  of  the  marriage,  Banken  and  EvanSf  their  exe- 
colors,  administrators,  and  assigns,  should  thenceforth 
stand  possessed  of  the   1000/.   three  per  cent,  con- 
solidated annuities,  so  transferred  to  them,  upon  trust 
that  they  should  permit  and  suffer  Luke  Booker  and  his 
assi^pis  to  receive  and  take  the  interest,  dividends,  and 
annual  produce  thereof  during  bis  life,  and  from  and 
immediately  after  his  decease,  upon  trust  that  they 
should  permit  and  suffer  Elizabeth  Booker  and  her  as- 
ngns  to  receive  the  dividends  and  annual  produce  of 
Aa  said  1000/.  three  per  cent  annuities;  and  from 
and  immediately  after  the  decease  of  the  survivor  of 
than,  Luke  Booker  and  Elizabeth  his  wife^  then  that 
Meakken  and  Evans^  their  executors,  administrators,  and 
issignsy  shovld  stand  possessed  of  the  1000/.  three  per 

cent. 
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cent  consolidated    annuities,    and  the   interest,    divi- 
dends, and  annual  produce  thereof,  in  trust  for  the 
child   or  children  of  the  marriage,    in   the    manner 
therein  mentioned ;  that  is  to  say,  in  case  there  should 
be  but  one  such  child,  in  trust  for  such  only  child, 
and  to  become  and  be  an  interest  vested  in  such  child, 
and  to  be  paid,  transferred,  and  assigned  to  him  or 
her,  at  or  on  such  age,  day,  or  time  as  Luke  Booker 
and  Elizabeth  his  wife,  at  any  time  or  times  during 
their  joint  natural  lives,  by  any  deed  or  deeds,  writing 
or  writings,  with  or  without  power  of  revocation  and 
new  appointment,  to  be  sealed,  delivered,  and  attested 
as  therein  mentioned,  should  jointly  direct  or  appoint; 
and  for  want  of  such  joint  direction  or  appointment^ 
then  as  the  survivor  of  them,  Luke  Booker  and  EUzahdk 
his  wife,  at  any  time  after  the  decease  of  such  of  them 
as  should  first  depart  this  life,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation 
and   new  appointment,   to  be  sealed,   delivered^  and 
attested  as  therein  mentioned,  or  by  his  or  her  last 
will  and  testament  in  writing,  should  alone  direct  or 
appoint;  and  for  want  of  and  until  any  such  direction 
or  appointment  as  therein-before  mentioned,  in  trust 
for  all  and  every  the  children  of  Luke  Booker  on  the 
body  of  Elizabeth  Booka-  lawfully  begotten  or  to  be 
begotten,  equally  to  be  divided  among  them,  share  and 
share  alike,  the  share  or  shares  of  such  of  them  as 
should  be  a  son  or  sons  to  be  an  interest  or  interests 
vested  in  him  or  them  respectively  at  his  or  their  age 
or  respective  ages  of  twenty-one  years ;  and  the  share 
or  shares  of  such  of  them  as  should  be  a  daughter  or 
daughters  to  be  an  interest  or  interests  vested  in  her  or 
them  respectively,  at  her  or  their  age  or  respective  ages 
of  twenty-one  years,   or  day   or   respective    days   of 
marriage,  which  should  first  happen,  and  to  be  paid, 
assigned,  and  transferred  to  them  respectively,  at  or 

on 
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OD  the  same  ages,  days,  or  times,  if  the  same  should 
respectively  happen  after  the  decease  of  the  survivor 
of  them,  Luke  Booker  and  Elizabeth  his  wife ;  but  if 
the  same  should  happen  in  the  lifetime  of  Luke  Booker 
and  Elizabeth  his  wife,  or  the  survivor  of  them,  then 
immediately  after  the  decease  of  such  survivor:  And 
it  was  thereby  declared,  that  in  case  any  appointment 
should  be  made  in  pursuance  of  any  of  the  powers 
aforesaid  which  should  extend  only  to  a  part  or  parts 
of  the  trust  premises,  and  the  residue  thereof  should 
not  be  so  appointed  as  aforesaid,  such  partial  appoint- 
ment should  be  valid  and  effectual,  notwithstanding  the 
non-appointment  of  the  remaining  part  or  parts  thereof: 
but  in  that  case,  any  child  or  children,  entitled  to  a 
share  or  shares  under  such  appointment  or  appoint- 
ments, should  not  (unless  such  appointment  or  appoint- 
ments should  express  an  intention  to  the  contrary)  be 
entitled  to  any  further  share  or  shares  of  or  in  the 
remaining  or  unappointed  part  or  parts  of  the  trust  pre- 
misesi  without  bringing  such  his,  her,  or  their  appointed 
share  or  respective  shares  into  hotchpot,  and  account- 
ing for  the  same  accordingly :  And  it  was  declared,  that 
if  any  one  or  more  of  the  said  children  of  Luke  Booker 
and  Elizabeth  his  wife  should  depart  this  life  before 
be^  she,  or  they  should  respectively  have  attained  a 
vested  interest  in  his,  her,  or  their  share  or  respec- 
tive shares  of  the  trust  premises  by  virtue  of  the  trusts 
aforesaid,  or  any  appointment  to  be  made  in  pursuance 
of  any  of  the  powers  therein-before  contained,  and  there 
should  not  be  any  such  direction  or  appointment  as 
aforesaid,  contrary  to  the  tenor  and  effect  of  the  pre- 
sent proviso^  then,  as  well  the  original  share  or  shares 
of  him,  her,  or  them  so  dying,  as  the  share  or  shares 
which  should  have  survived  or  accrued  to  him,  her,  or 
them  respectively,  by  virtue  of  this  proviso,  of  and 
m  the  said  Bank  annuities  and  the  interest,  divi- 
dends, 
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ISSl.       (l8nd%  and  annual  prodnee  thereof  or  bo  raodk  diereoC 
m  sbould  not  kare  been  applied'  for  fais»  her,  or  their 
maintenanee  or  advanoementv  in  pursuance  of  the  pow- 
ers diereili^after  contained  for  those  purposes,  sfaoidc^ 
fhooif  time  to  time^  go  and  accrue  to  the  sumvor  or 
anrtiyora   of  the   said   children,   and  the   exocuton^ 
administrator^  or  assigns  of  such  of  them  (if  anj^)  as: 
should  be  then  dead,  harvii^  first  acquired  a  ^«sledr 
interest  or  interests  in  hi^  heis  or  their  original'  sham 
or  shares,  and  should:  bo  ecpmUy  divided  between  or 
amongst  sooh  surmor  or  survivor^  and  the  reprennt* 
atives^  of  sueb  of  diem  (if  any)  atf  Aould  be  dien  so 
dsad^  sbare'  and  sharo  alihey  such  riepresfisntatiTea  talnogr 
only  the  share  and  shares  which  such  decaused  child 
or  children  would  have  taken^  if  llving^;  and  all  sndi 
surviving  6r  accruing  share  or  shares  sAiould  beeemo 
vested  in  and  be  payable  or  tranferiri)le  to  the  person  or 
persons  who  should  become  entitled- to  the  same  respeeH- 
ively  aa'  Bfatesmdy  ac  siicb  ages,  day^  and  tittiea  m 
were  thereby  provided  and-  declared  touching  of  oiMm 
coming  hisj  her,  or  their  original  share  ttr  shares^  or  as 
near  thereto  as  the  deadi  of  parties  would  admit  of: 
but  in  OBSe  there  should  be  no  child>  of  Lake  Btmketan 
the  body  of  the  sadd  Blizabetk  his  wife  to  be  iM^gdlten^ 
or  in  case  there'  should  be  any  such  child  or  chHdrei^ 
and  iloife  of  them  should  live  to  attain  m  vested  intefost 
iff  die  trust  premises^  the  said  Banken  and  Emm^.  and 
thesorvivor  of  them,  sfeid' the  executors,  adnmiistnrtDn^ 
and  assigns  of  sotfa  survivor,  from  and  intaodialriyt 
after  the  decease  of  Luke  Booker  and  Blizabetk  bis  irife^ 
and  such  failure  of  their  diiidren  as  aforesaid^  wantxp 
stand  possessed  of  the  said  1000/.  Bank  annuities^,  and 
the  interest,  dividends,  and  annual  produce  thereof  9t 
so  much-  thereof  as  should  not  hore  been  applied  iotf 
maiHlenanoe  or  advancement,  and  m  shocrhi  nM  hssv 
become  ^MStMi  in  any  such  child  or  childrenv  in  trout 

foi 
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fi>r  such  person  or  persons,  in  such  parts^  &c.  as  die  saidt       1891. 
EUstabdk  Booker^  by  any  deed  or  deeds,  instrument  or 
iostroments  in  writing,  &c,  or  by  her  last  wili^  &o;,* 
should^  notwiUistanding  her  thea  present  or  any  fiituw 
coTertore,  direct^  limit,  or  appoint;  and  in  default  of  suoh 
last-mentioned  direction,  limitation,  or  appointment  and 
as  to  so  much  of  the  trust  premises  to  which  no  such 
direction^  limitation,  or  appointment  shonld  extend^-  in- 
trust  ior  such  person  or  persons  as  should,  at  the  de- 
cease of  the  said  Elizabeth  Booker,  be  hernext  of  kin 
by  blood,  and  would,  under  the  statutes  made  for  dis- 
tribution of  intestates'  effects,  be  entitled  to  her  personal 
estate,  in  case  she  had  died  a  widow  and  intestate.   The 
next  proviso  declared,  that  in  case  there  should  be  any 
duld  or  children  of  Luke  Booker  on  the  body  of  EUxch 
beth  his  wife  to  be  begotten,  living  at  the  time  of  the 
decease  of  the  survivor  of  them,   Luke  Booker  and 
tlizobeih  hb  wife,  whose  share  or  respective  shares  of 
and  in  the  said  trust  premises  should  not  then  have 
become  vesled,  and  there  should  not  be  any  such  di^ 
rectioD-  or  appointment  as  aforesaid  to.  the  contrary, 
it  shonld  be  lawful  for  Banken  and.  Evans,  or  the 
survivor  of  them,  or  the  executors,  administrators,  or 
assigns  of  such  survivor,  from  «id  after  the  decease  of 
the  survivor  of  them,  Luke  Booker  and  Elixabeth  his 
wifie^  to  pay  and  apply  the  income  or  annual  produce  of 
the  expectant  or  apparent  share  or  respective  shares  for 
die  time  being  of  such  child  or  children  of  and  in  the 
said  trnat  premises,  or  so  much  thereof  as  they,  Banken 
and  BoanSf  or  the  survivor  of  them,  or  the  executOFs,* 
administrators,  or  assigns  of  meb  survivor,  should,  in 
their  or  his  discretion,  think  proper,  for  or  towards  the 
supfortf  maintenance,  and  education  of  such  child  or 
diiUreB  respectively,  until  such  his,  her,  or  their  share 
or  respective  shares  should  become  vested,  or  he^  she^ 
or  chey  respectively  should  previously  die ;  and  if  i* 

any 
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any  one  year  the  tnistees  or  trustee  for  the  time  bang 
should  not  pay  or  apply  for  the  maintenancet  support, 
and  education  of  any  one  or  more  of  the  said  children 
the  whole  of  the  income  or  annual  produce  of  the  said 
expectant  or  apparent  share,  for  the  time  bein^  of  such 
child  or  children  respectively,  then  that  so  much  of  such 
income  or  annual  produce  as  should  not  have  been  so 
applied  as  aforesaid,  should  accumulate  and  go  in  aug- 
mentation of,  and  be  paid,  assigned,  and  transferred  at 
the  same  time  and  together  with  the  original  share  or 
shares  of  such  child  or  children  respectively,  and  be 
subject  to  such  benefit  of  survivorship  or  accruer,  and 
other  limitations,  as  were  therein  before  contained  re- 
specting such  original  share  or  shares ;  yet  so,  never- 
theless, that  it  should  be  lawful  for  the  said  tnistees  or 
trustee  for  the  time  being,  to  apply  the  surplus  and 
savings  of  the  income  of  the  share  or  shares  of  every  or 
any  such  child,  in  any  one  or  more  preceding  year  or 
years,  for  and  towards  and  in  increase  of  his  or  her 
maintenance  in  any  succeeding  year  or  years.     It  was 
also  declared,  that  it  should  be  lawful  to  and  for  Ranken 
and  Evansy  or  the  survivor  of  them,  or  the  executors, 
administrators  or  assigns  of  such  survivor,  at  any  time 
or  times  during  the  life-time  of  Luke  Booker  and  EUaOf- 
beth  his  wife,  or  the  survivor  of  them,  with  the  consent 
in  writing  of  them  or  the  survivor  of  them,  and  after 
the  decease  of  such  survivor,  at  the  discretion  of  the  said 
trustees  or  trustee  for  the  time  being,  in  case  there 
should  not  be  any  such  direction  or  appointment  as 
aforesaid,  contrary  to  the  tenor  and  effect  of  the  pre- 
sent proviso,  to  sell,  assign,  and  transfer  any  part,  not 
exceeding  one  moiety,  of  the  appointed  expectant  or 
apparent  share  or  shares,  for  the  time  being,  of  such  of 
the  said  children  of  the  said  marriage  as  should  be  a  sod 
or  sons,  of  or  in  the  said  trust  premises,  and  to  apply 
the  monies  to  be  produced  by  every  such  sale  or  trans- 
fer 
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fer  in  the  placing  or  putting  him  or  them,  whose  share 
or  shares  should  be  so  in  part  sold  or  tranferred,  in  or 
to  any  business,  profession  or  employment,  or  in  the 
parchasing  of  any  commission  or  commissions  in  the 
army  or  otherwise,  for  his  or  their  respective  preferment 
or  advancement  in  the  world,  notwithstanding  his  or 
their  share  or  respective  shares  of  and  in  the  said  trust 
premises,  should  not  then  have  become  vested  or  pay- 
able or  transferable  as  aforesaid/'  Clauses  followed, 
giving  powers  to  sell  the  1000/.  stock,  to  lay  it  out 
on  other  securities,  to  vary  these  securities  from  time 
to  time^  and  to  lay  out  the  money  in  the  purchase  of 
freehold  or  copyhold  lands.  The  policy  of  assurance, 
too^  was  assigned  to  RarJcen  and  Evans,  who  were  to 
stand  possessed  of  all  sums  of  money  which  should 
be  received  in  respect  of  it,  and  the  securities  in  which 
tbey  might  be  invested,  on  the  same  trusts  and  subject 
to  the  same  provisos  and  powers  as  were  expressed 
ooDceming  the  1000/.  stock :  and  Dr.  Booker  covenanted 
to  keep  the  policy  on  foot  at  his  own  costs* 


18SI. 
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The  indenture  then  recited  that,  upon  the  treaty 
ibr  the  marriage,  it  was  agreed  that  Lord  Milfbrd 
should  enter  into  a  covenant  for  payment  of  the  sum 
of  40002.  within  six  calendar  months  next  after  his  de- 
cease, to  trustees  for  the  benefit  of  Luke  Booker  and 
Elixabeth  bis  wife  and  their  children,  and  with  such 
limitations  over  as  were  therein- before  mentioned :  and 
aooordingly  Lord  Milford  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenanted  with  Ranken  and 
EvanSj  their  executors,  administrators,  and  assigns,  that 
the  heirs,  executors,  or  administrators  of  him  Lord  Mil- 
firdwtmUf  within  six  calendar  months  next  after  his  de- 
cease^ pay  or  cause  to  be  paid  unto  Ranken  and  Evans,  or 
the  survivor  of  them,  or  the  executors,  administrators,  or 
assigns  of  sudi  survivor,  or  the  trustee  or  trustees  for  the 
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18dl»        time  being  acting  in  the  execution  of  the  said  indcntim^ 
the  principal  sum  of  4000^  but  without  any  ioCerett  far 
the  same :   And  it  was  declared  that  Banken  and  Evams^ 
their  executors,  administrators,  or  assigns,  or  others  the 
trustee  or  trustees  for  the  time  being,  should  stand  pos* 
sessed  of  and  interested  in  the  said  principal  som  of 
4,000/.  upon  trust  that  they  should  lay  out  and  inieit 
the  same  in  or  upon  the  public  stocks  or  fiinds  of  Gr»s^ 
Britain^  or  upon  government  or  real  securities  in  Etigbmd 
or  WaleSj  and  should  from  time  to  time  sell,  transfer, 
alter,  vary,  and  transpose  the  same  stocks,  funds,  or  se- 
curities in,  to,  or  for  others  of  the  same  or  a  simikr 
nature  as  to  them  or  him  should  seem  expedient ;  yet  sd 
that  no  such  investments,  sale,  alterations,  or  transpo- 
sitions, should  be  made  during  the  lifetime  of  the  said 
Ijuke  Booker^  and  Elizabeth  his  wife,  or  the  survivor  of 
them,  without  their  or  his  consent  or  approbation  m 
writing;  and  that  the  said  trustee  or  trustees  for  the 
time  being  should  stand  and  be  possessed  of  and  inter- 
ested in  the  last  mentioned  stocks,  funds,  and  securities 
and  the  interest,  dividends,  and  annual  produce  thereof 
upon  and  for  the  same  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  the  same  powers,  pro- 
visos, declarations,   and  restrictions,  as  were  therciii- 
before  expressed,  declared,  and  contained  of  and  ooo- 
cerning  the  said  sum  of  1000/.  Bank  three  per  cent 
consolidated  annuities,  and  the  interest,  dividends,  and 
annual  produce  thereof,  or  such  and  so  many  of  them  tt 
should  be  then  subsisting  undetermined  or  capable  of 
taking  eflfect. 


After  the  marriage  of  Dr.  Booker  and 
Grants  but  before  the  execution  of  the  settlemcolt 
Lord  Milford  had  made  his  will,  dated  on  the  SM 
of  January  1 820,  which  was  partly  in  the  followiiC 

words :  — 
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**  I  give  and  bequeath  unto  my  friends,  James  Ach^  l&Sl. 
lanij  of  Amrath  House  in  the  said  county  of  Pembroke^ 
Esq.,  and  John  Hendeigh  Allen,  of  CressUy  in  the  same 
oounty,  Esq.,  their  executors  and  administrators,  the 
sum  of  4000/.  upon  the  trusts,  and  for  the  ends,  intents, 
and  purposes,  and  with,  under,  and  subject  to  the  pro- 
visions and  declarations  hereinafter  expressed  and  de-* 
dared,  of  and  concerning  the  same  (that  is  to  say), 
upon  trust,  that  they  the  said  James  AcJcland  and  John 
Henskigh  AIUhj  or  the  survivor  of  them,  or  the  execu-* 
tors  and  administrators  of  such  survivor,  do  and  shall, 
immediately  after  my  decease,  lay  out  and  invest  the 
same  sum  of  4000/.  in  their  or  his  names  or  name,  in 
the  purchase  of  some  of  the  parliamentary  stocks  or 
public  funds  of  Great  Britain^  being  of  a  permanent 
nature  and  not  of  a  limited  period,  or  at  interest  upon 
real  securities  in  England  or  Wales^  and  also  do  and 
shall  from  time  to  time  alter,  vary,  and  transpose,  all 
or  any  of  such  stocks,  funds,  or  securities  as  they  or  he 
shall  think  fit;  with  powers  for  the  said  trustee  or 
trustees,  for  the  aforesaid  purposes  or  any  of  them,  to 
give  complete  acquittances  and  discharges  in  writing, 
to  any  person  or  persons  paying,  or  discharging,  or 
purchasing  any  of  the  aforesaid  trust  monies,  stocks, 
funds,  and  securities;  and  upon  further  trust,  that 
they  the  said  James  AcJcland  and  John  Hensleigh  Allen, 
or  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  do  and  shall,  during  the  life 
of  my  relative  Elizabeth  Booker,  the  wife  of  the  Rev. 
Lake  Booker,  Doctor  of  Divinity,  Rector  of  Dudley  in 
the  county  of  Worcester,  and  the  daughter  of  my  kins- 
woman Maria  Phillipa  Gvnyther,  wife  of  the  Rev.  Henry 
GfWjflher,  curate  of  Westbnry  in  the  county  of  Wilts,  by 
her  first  husband,  John  Grant,  Esq.,  deceased,  pay  the 
interest,  dividends,  and  annual  produce  of  the  said 
'^^'du,  fundi,  and  securities,  unto  such  person  or  per- 
il 2  sons. 
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ISSI.  SODS  and  for  soA  iatcnxs  and  pmynwes  as  die  snd 
Eliseiffi  Boater^  bjr  mny  wiioDg  to  be  spaai  wik  her 
on  hand,  sfaail,  DocvixhslaDdiQg  her  pnesenl  or  anj 
fuiiiie  cxncrtureit  fit>Bi  usie  to  Dne  diireci  <r  nyiil ; 
aad  oDdl  and  in  dtlimlt  of  aiiT  sncfa  cfirecDOB  or  ap- 
paintmeot,  iaio  her  omn  proper  hands  isr  her  ovn 
Bo]e  aod  separate  brticfa,  indcpendaaiJT  o(  and  fre& 
frooB  the  dcbis,  contral,  or  imcrfereDoe  cf  the  said  LMte- 
BooktTj  or  aoT  fiitare  biufaand  vhh  vhon  At  may 
iaterfloariT :  and  I  mill  and  dedare  that  the  reoeipis  of 
the  said  Elisabeik  Booker^  or  cf  socfa  other  persoo  or 
pemos  as  she  shall  or  mar  from  tune  to  ume  direct 
or  appoint  as  albresaid,  shall,  notviihsundin^  her  pre- 
sent or  any  fature  corerture,  and  vhether  she  be  cofcit 
or  solc^  be  good  and  eCfectnal  releases  and  discharges 
for  the  same^  or  so  moch  thereof  as  in  soch  reodpb 
shall  be  ezpresed  to  bare  been  receired;  and  fiiai 
and  immediatelT  after  the  deceaic  of  the  said  Elisabdk 
Booker^  upon  trust,  that  tbej  the  sakl  trustee  or  trustees 
do  and  shall  pay  and  transfer  the  said  prindpal  moo^f 
stocks,  funds,  aod  securities,  onto  all  and  ereiy  the  child 
or  children  of  the  body  of  the  said  ElizabttA  Bookar  law- 
fiilly  b^otten  or  to  be  b^otten,  equally  to  be  divided 
between  or  amongbt  them,  share  and  share  alike^  if  there 
shall  be  more  than  one,  and  if  there  shall  be  but  one 
such  child,  the  whole  to  be  paid  or  transferreil  to  socb 
child  or  children  at  the  times  or  time  and  in  manner 
fidlowing  (that  is  to  say),  the  share  or  shares  of  such  of 
them  as  shall  be  a  son  or  sons  to  become  vested  in  him 
or  them  respectively  on  his  or  their  attaining  the  age  of 
twenty-one  years,  and  to  be  paid  or  transferred  to  him 
or  them  on  his  or  her  attaining  that  age,  if  the  same 
should  happen  after  the  decease  of  the  said  EUxabetk 
Booker^  but  if  in  her  lifetime,  then  to  be  paid  to  him  or 
them  immediately  after  her  death,  and  the  share  or 
shares  of  such  of  the  said  child  or  children  as  shall  be  a 

daughter 


CASES  IN  CHANCERY.  283 

daughter  or  daughters  to  become  vested  in  her  or  them  18S1. 
respectively,  when  she  or  they  shall  respectively  attain 
the  age  of  twenty-one  years,  or  be  married,  which  shall 
first  happen,  and  to  be  paid  or  transferred  to  her  or  them 
respectively,  when  she  or  they  respectively  shall  attain 
the  same  age  or  be  married,  if  the  same  shall  happen 
after  the  decease  of  the  said  Elizabeth  Booker^  but  if  in 
her  lifetime,  then  immediately  upon  her  death:  provided 
always,  and  I  do  hereby  declare  my  will  to  be,  that  if  one 
or  more  of  such  child  or  children  shall  depart  this  life, 
before  he,  she,  or  they  shall  attain  a  vested  interest  in 
the  said  trust  monies,  stocks,  funds,  or  securities  by  vir- 
tue of  this  my  will,  then  the  share  or  shares  of  him,  her, 
and  them  so  dying,  shall  go  and  accrue  to  the  survivor 
or  survivors,  or  other  or  others  of  such  children,  and  be 
equally  divided  amongst  them,  if  more  than  one,  share  and 
share  alike,  as  the  same  shall  become  vested,  payable,  and 
transferable,  at  the  same  days  and  times  as  are  beretn-^ 
before  mentioned  with  respect  to  his,  her,  and  their  ori- 
ginal share  or  shares  of  the  said  trust  monies,  stocks,  funds* 
or  securities ;  and  in  case  of  the  death  of  any  other  of 
such  children,  before  such  accruing  or  surviving  share  or 
shares  shall  become  vested  as  aforesaid,  then  every  such 
•ccroing  and  surviving  part  or  share  shall  be  again  sub- 
ject and  liable  to  such  right,  chance,  contingency,  or 
ocmdition  of  accruer,  to  and  amongst  the  survivor  or 
sonrivors  and  other  or  others  of  the  said  children  as 
herein-before  is  provided  touching  the  same  original 
share  or  shares  thereof:  and  upon  further  trust  that  any 
soch  trustee  or  trustees  do  and  shall  after  the  decease  of 
the  said  Elizabeth  Booker  pay  and  apply  the  dividends 
and  interest  of  the  share  or  shares  of  such  of  the  said 
diildren  as  shall  not  have  acquired  a  vested  interest  in 
the  said  trust  monies,  stocks,  funds,  or  securities,  for 
and  towards  his,  her,  or  their  maintenance  and  edu- 
cslion  respectively,  until  the  same  respectively  shall  be- 
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1851.  come  payable :  and  in  case  there  shall  be  no  child  of  the 
body  of  the  said  Elizabeth  Booker  lawfully  begotten,  or, 
there  being  one  or  more  such  child  or  chfldren,  all 
of  them  shall  happen  to  die  without  haring  attamed  a 
vested  interest  or  vested  interests  in  the  aaid  tnnt 
monies,  stocks,  funds,  and  securities,  under  the  trims 
aforesaid,  then  and  in  such  case  it  is  my  will  that  thqr 
the  said  Jamei  Ackland  and  John  Hensleigh  AUem  or  the 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor  do  and  shall,  immediately  after  the  decease 
of  the  survivor  of  the  said  Elizabeth  Booker  and  such 
child  or  children,  pay  the  interest,  dividends,  and  annual 
produce  of  the  said  trust  monies,  stocks,  funds,  and  se- 
curities, unto  the  said  Maria  PhilUpa  Gm^iker  and  her 
assigns  for  and  during  her  life,  for  her  and  their  own 
use  and  bene6t;  and  from  and  immediately  after  the  de- 
cease of  the  said  Maria  Phillipa-  Gwyther^  to  Maria 
PhiUipa^  the  daughter  of  the  said  Maria  PkUUfa 
Gwj/t/ier  by  the  said  Henry  Gwiftheri  until  she  shall  attain 
the  age  of  twenty-one  years,  or  be  married,  and  when 
she  shall  attain  that  age  or  be  married,  do  and  shall  pay 
and  transfer  the  whole  of  the  said  trust  monies,  stocks, 
funds,  and  securities,  unto  the  said  Maria  PhSUpa 
Ouythert  her  executors,  administrators,  and  assigns^  for 
her  own  absolute  use  and  benefit :  but  in  case  the  said 
Maria  PhiUipa  Qayther  shall  die,  before  she  shall  attain 
the  age  of  twenty-one  years  or  be  married,  then  my  wfll  is 
that  the  whole  of  the  said  principal  monies,  stocks,  fiindt, 
and  securities,  shall  go  to  my  executors  herein-after 
named  upon  the  like  trusts,  and  for  the  like  ends,  intents, 
and  purposes,  as  are  herein-after  declared  with  respect 
to  the  residue  of  my  personal  estate."  He  aj^inted 
James  Ackland  and  John  Hemleigh  Allen  his  executors. 

In  September  1820,  Lord  Milford  made  a  codicil  to 
his  will)  giving  a  small  annuity ;  and  in  October  1890, 
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another  codicil,  giving  another  small  annuity.  James 
Ackland  having  died)  his  Lordship  made  a  third  codicil, 
dated  the  28th  of  July  1821.  After  mentioning  the 
death  of  Ackland^  and  expressing  his  desire  to  appoint 
John  Phillips  Adams  a  trustee  and  executor  in  his 
stead,  and  to  give  another  legacy  in  addition  to  those 
given  by  his  will,  he,  by  this  codicil,  which  he  directed 
to  be  taken  as  part  of  his  will,  appointed  John  Phillips 
Adams  to  be  a  trustee  in  conjunction  with  Hendeigh ; 
and,  for  further  effectuating  his  said  desire,  he  ^^  gave, 
devised,  and  bequeathed  unto  the  said  John  Phillips 
Adams  and  John  Hensl€igh  Alleuy  their  heirs,  exe- 
cutors, administrators,  and  assigns  respectively,  all  and 
singular  so  much  and  such  part  of  his  real  and  personal 
estate  as  were  by  his  said  will  given,  devised,  and 
bequeathed  unto  the  said  James  Ackland  and  John 
Hendeigh  Alletij  their  heirs,  executors,  administrators, 
and  assigns  respectively,  to  have^  hold,  receive,  and 
take  the  same  unto  and  by  the  said  John  Phillips  Adams 
and  John  Hefisleigh  AUen^  their  heirs,  executors,  ad- 
ministrators, and  assigns  respectively,  for  and  during 
the  like  estates  and  interests,  in  the  like  manner,  to, 
upon,  and  for  the  like  uses,  trusts,  interests,  and  pur- 
poses, and  with,  under,  and  subject  to  the  like  powers, 
provisos,  conditions,  declarations,  and  agreements  as 
were  in  and  by  his  said  will  given,  devised,  bequeathed, 
limited,  directed,  expressed,  declared,  and  contained  of 
and  concerning  the  same  parts  of  his  said  real  and 
personal  estates  so  thereby  given,  devised,  and  be- 
queathed unto  the  said  James  Ackland  and  John  Hens- 
leigh  Allen,  their  heirs,  executors,  administrators,  and 
assigns  respectively  as  aforesaid,"  The  testator  then 
gave,  devised,  and  bequeathed  unto  the  said  John 
Phillips  Adams  the  sum  of  100/.,  to  be  paid  to  him 
immediately  afler  his  decease,  and  nominated,  con- 
atituted,  and  appointed  the  said  John  Phillips  Adams  and 

U  4  John 
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John  Henslagh  Allen  executors  of  his  said  will  and  of 
that  his  said  codicil,  upon  the  trust  aforesaid:  and  be 
thereby  ^'ratified  and  confirmed  his  said  will,  and  all 
devises  and  bequests,  matters  and  things  therein  men* 
tioned.and  contained,  and  not  thereby  and  therein  re- 
voked, altered,  or  varied/' 


Lord  Milfordy  on  the  14th  of  October  1822,  made  a 
fourth  codicil,  bequeathing  three  small  legacies. 

Lord  Milford  died  on  the  28th  of  November  182S; 
Mrs.  Booker  died  in  January  1826,  leaving  her  hns- 
band  and  four  infant  children  her  surviving. 

The  bill  was  filed  by  the  children  of  Dr.  and  Mn. 
Booker  for  the  purpose  of  asserting  their  title  to 
the  benefits  given  them  by  Lord  Milford*%  will,  in  ad- 
dition to  the  provisions  made  for  them  by  his  covenant 
in  the  settlement  The  bill  charged  that  it  was  the 
meaning  and  intention  of  Lord  Milford  that  both  the 
sum  of  4000/.  covenanted  by  the  settlement  to  be  paid, 
and  also  the  sum  of  4000/.  bequeathed  by  his  will, 
should  upon  his  decease  become  payable  for  the  benefit 
of  Elizabeth  Booker  and  her  issue;  that  Elizabeth 
Booker  was  his  near  kinswoman  and  relative ;  that  Lord 
Milford  was  a  single  man,  and  never  had  any  family  of 
his  own;  that  he  had  adopted,  brought  up,  and  educated 
Elizabeth  Booker  from  her  infancy  at  his  own  expense; 
that  he  always  acted  towards  her  as  a  parent,  and  cm 
all  occasions  expressed  himself  as  being  much  attached 
to  her,  and  anxious  for  her  advancement  and  welfare  in  the 
world ;  and  that,  from  the  time  of  the  marriage  down  to 
his  death,  his  Lordship  had  paid  to  Dr.  Booker^  by  way 
of  bounty  and  in  order  to  assist  in  the  support  of  his 
wife  and  family,  an  annual  allowance  of  2Q0L  The 
prayer  was,  that  it  might  be  declared  that  the  personal 
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estate  and  effects  of  Lord  Milford  were  liable  to  the  1881. 
payment  of  the  principal  sum  of  4000/.  covenanted  by 
the  indenture  of  settlement  to  be  paid  by  him,  with 
interest  from  the  end  of  six  months  after  his  decease, 
and  also  to  the  payment  of  the  legacy  of  4000/.  with 
interest,  to  be  computed  from  the  end  of  twelve  months 
after  bis  decease. 

Sir  Richard  Phillips  Bidkeley  Phillips^  the  residuary 
legatee  of  Lord  Milford^  and  brother  of  Mrs.  Booker^  by 
his  answer  admitted  that  Lord  Milford  had  contributed 
to  her  maintenance  and  education  in  the  manner  already 
mentioned;  that  he  had  shewn  her  the  regard  usual 
among  relations ;  and  that  she  had  been  an  occasional 
▼iiitor  at  his  house.  He  then  said,  ^'  that  it  was  not 
tme  that  Lord  Milford  did  adopt,  bring  up,  and  edu- 
cale  Elizabeth  Booker  from  her  infancy  at  his  own  ex- 
pense^ or  otherwise  than  as  aforesaid;  or  that  Lord 
Miybrd  did  stand  towards  Elizabeth  Booker  in  the  place 
and  situation  of  a  father,  or  that  he  professed  and  ex- 
pressed or  shewed  in  any  manner,  further  or  otherwise 
than  as  aforesaid,  great  interest  or  regard  for  her  or  for 
her  advancement  and  welfare  in  the  world.'' 

According  to  the  evidence,  Lord  Milford  had  contri- 
bnted  regularly  to  the  maintenance  and  education  of 
Mrs.  Brooker  before  her  marriage,  and  was  consulted 
as  to  the  mode  of  bringing  her  up ;  and  she  was  fre- 
qoently  at  his  house  as  a  visitor.  About  the  time  when 
ihe  came  of  age,  a  proposal  of  marriage  was  made  to 
her  by  a  Mr.  Unthank^  and  upon  that  occasion  she  ap- 
plied to  Lord  Milford  for  his  consent  to  the  match. 
Lord  Milord  approving  of  the  marriage,  authorised  his 
solicitor  to  communicate  to  the  father  of  the  intended 
hosband,  that  the  provision,  which  he  meant  to  make 
for  Miss  Grant,  was  the  sum  of  4000/.  to  be  paid  at  his 

death. 
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death.  Accordingly  the  father  of  the  intended  husband, 
who  was  a  solicitor,  prepared  a  draft  of  a  setdement; 
by  which  the  sum  of  4000/.  was  to  be  settled  on  Mias 
Grant  and  the  intended  husband  and  their  issue.  This 
draft  was  submitted  to  Lord  Milford*s  solicitor  for  his 
perusal,  and,  being  approved  by  hiro,  was  afterwards 
engrossed;  but,  finally,  the  marriage  with  Mr.  Unihank 
did  not  take  effect. 


In  1815,  another  offer  of  marriage  was  made  to  Miss 
Grantj  on  which  Lord  Milford  was  consulted  ;  and  com- 
munications took  place  between  him  and  the  intended 
husband  as  to  the  amount  of  the  provision  which  be 
meant  to  make  for  the  lady ;  but  this  negotiation,  also^ 
was  ultimately  broken  off. 

Mr.  Rantefh  in  his  deposition,  after  proving  the  cir- 
cumstances connected  with  the  pro|iosal  of  marriage  on 
the  part  of  Dr.  Booker^  stated,  that,  "  about  the  time 
when  Richard  Lord  Milford  did  so  consent  to  concur 
in  such  settlement,  he  expressly  informed  deponent,  and 
desired  deponent  to  inform  the  defendants,  Luke  Booker 
and  Elizabeth  his  wife,  that  he  had  done  so  on  ibe  re- 
commendation of  the  deponent  for  their  satis&ction; 
and  that  the  provision,  which  he  had  agreed  to  make  by 
such  settlement,  was  in  lieu  of  the  provision  which  he 
had  promised  and  agreed  to  make  by  his  will  for  the 
said  Elizabeth  Bookers  and  that  he,  deponent,  did  so 
expressly  inform  the  defendants,  Luke  Booker  and  Elisuh 
beth  Booker^  accordingly. 


Mr.  Pemberton  and  Mr.  Wheatley^  for  the  Plaintiflb. 

The  presumption  against  double  provisions  coming 
frorn^  a  parent  to  a  child,  is  founded  on  the  principle 
that  it  is  the  intention  of  the  parent,  in  making  the  pro* 
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▼isioD,  to  satisfy  the  moral  obligation  he  is  under :  but, 
a  stranger  or  collateral  relation  not  being  under  any 
soch  obligation,  his  gifts  are  mere  bounty;  there  is  no 
measure  by  which  that  bounty  can  be  limited,  except 
the  language  of  the  instruments  by  which  it  takes 
effect;  and  a  legacy  given  by  his  will  would  not  be 
deemed  to  be  satisfied  by  a  settlement  subsequently 
-made,  even  if  the  two  provisions  were  the  same,  or 
so  similar  as  not  to  be  substantially  different.  Shiidal 
V.  JehfU{a)j  Pamel  v.  Cleaver  {b)^  Brown  v.  PecL{c) 
In  the  present  case  the  two  provisions  are  essentially 
difierent.  Under  the  will,  Dr.  Booker  takes  nothing, 
and  Mrs.  Booker  takes  an  immediate  estate  for  life  to 
her  separate  use;  the  settlement  gives  Dr.  Booker  a 
life  interest,  and  gives  Mrs.  Booker  nothing  till  after 
bis  death;  under  the  will,  the  children,  on  the  death 
of  their  mother,  become  entitled  to  the  4000/.  in  equal 
sbares;  under  the  settlement,  their  interests  are  post- 
poned till  the  death  of  their  father,  and  are  subject 
to  a  power  of  appointment.  Even,  therefore,  if  the 
provbion  had  come  from  a  parent,  it  would  be  im- 
possible to  contend  that  the  settlement  was  either  a 
satit&ction  or  an  ademption  of  the  legacy. 


1881. 


The  parol  evidence  that  the  testator  intended  the 
settlement  to  be  a  satisfaction  of  the  legacy,  cannot  be 
leoeived;  for  though  such  evidence  has  been  received 
to  sopport  the  presumption  against  double  portions,  it 
cannot  be  admitted  where  the  presumption  does  not  exist. 
If  it  be  said  that  Lord  Milford  is  proved  to  have  placed 
himself  in  loco  paretiiis,  and  that  parol  evidence  of  his 
intention  is  therefore  admissible,  we  deny  that  parol 
evidence  can  be  received  for  the  purpose  of  letting  in 
other  parol  evidence.   The  testimony,  which  is  tendered 

here, 

(c)  8  Atk.  516.  (&)  S  Bro.  C  C.  499.  (c)  1  Eden^  140. 
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I8S1.  here,  is  in  contradiction  to  the  tenor  of  the  instm-^ 
ments  themselves,  and  to  the  answer  of  the  principal 
Defendant,  who  denies  that  Lord  Milfbrd  did  place 
himself  in  the  situation  of  a  parent  towards  Miss  Grants 

If  the  settlement  were,  in  itself,  a  satis&ction  or 
ademption  of  the  legacy  given  by  the  prior  will,  the 
third  codicil  will  prevent  that  consequence  from  ensuing^ 
The  codicil  republishes  the  will ;  it  makes  the  will  speak 
from  that  date ;  and  it  expressly  ratifies  and  confirms  ail 
the  bequests  contained  in  the  will.  In  fact,  therefore. 
Lord  Milford  has  by  a  testamentary  instrument,  long 
after  the  date  of  the  settlement  and  of  his  alleged  com- 
munication to  Mr.  Ranketij  bequeathed  to  the  infimt 
Plaintiffs  the  legacies  which  they  now  claim:  and  it 
must  have  been  the  intention  of  Lord  Miffbrd  that 
Mrs.  Booker  and  her  children  should  take  the  legacy  as 
well  as  the  provision  secured  for  them  by  bis  covenant: 
Jackson  V.  Hurlock{a)^  BoUnson  v.  Whitley  {b\  Hunit 
V.  Beach,  (c) 

Mr.  Tinney  and  Mr.  Harwoody  for  Dr.  Booker^  sup- 
ported the  argument  of  the  Plaintiffs,  and  cited  Debexe 
V.  Mann{d)j  Boome  v.  Boome{e\  Dundas  v.  Dutens{g\ 
and  Hartopp  v.  Hartopp,  (h) 

Mr.  Bickerstethj  for  the  residuary  legatee,  first  insisted 
that  Lord  Mil/ord  was  to  be  considered  as  having  placed 
himself  in  loco  parentis  towards  Miss  Grants  so  that  the 
case  was  to  be  governed  by  the  same  rales  which  applied 
to  parent  and  child. 

Mr. 

(a)  8  Eden,  263.  {e)  S  Atk.  181. 

(6)  9  Fes.  577.  (g)  1  Ves.  jun.  196.;   S  Cor, 

(c)  5Madd,35\,  235, 

Id)  2  Bro.  a  a  $19.  (h)  1 7  Fes.  184. 
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-  Mr.  Pemberton  objected,  that  it  was  not  open  to  the 
Defendant  to  allege  that  Lord  Milford  had  placed  him- 
self  in  loco  parentis  towards  the  lady,  or  to  tender  evi- 
dence on  that  point,  even  if  such  evidence  were  admis- 
nble,  because  by  his  answer  he  had  alleged  the  contrary ; 
and  the  passage  of  the  answer,  already  referred  to,  was 
read  in  support  of  the  objection. 


Mr.  Bickersieth  answered,  that  the  bill  alleged  that 
Lord  Milford  had  placed  himself  in  the  relation  of  a 
parent  towards  the  lady,  and  that  the  Plaintiffs  could 
Bot  now  be  allowed  to  controvert  their  own  allegation. 
The  passage  of  the  answer,  which  had  been  referred  to, 
amounted  to  no  more  than  this,  that  Lord  Milford  had 
not  placed  himself  in  the  situation  of  a  parent  further  or 
otherwise  than  as  appeared  by  the  acts  and  conduct 
therein  mentioned;  but  these  acts  and  conduct  suf- 
ficiently establishecl  that,  for  the  purposes  of  the  present 
question,  he  was  to  be  considered  in  loco  parentis, 

ThelAKSTE,YLqfthe  Rolls  expressed  his  opinion,  that 
the  answer  was  to  be  taken  as  meaning  no  more  than 
that  Lord  Milford  did  not  place  himself  in  the  situation 
of  a  fiither  otherwise  or  further  than  as  the  inference  that 
be  did  so  might  arise  from  the  facts  admitted  by  the  De- 
fendant. 


Mr.  Bickersieth  and  Mr.  Pole  continued  their  argu- 
ment for  the  residuary  legatee. 

The  relationship  between  Miss  Grant  and  Lord  MiU 
fardy  his  pecuniary  contributions  towards  her  mainte- 
nance and  education,  and  the  interest  he  took  in  all 
her  concerns,  place  him  towards  her  in  the  relation  of 
a  parent  Whenever  any  treaty  of  marriage  was  in  agi- 
tation, he  was  the  first  person  consulted;  it  was  with 

him 
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him  that  the  iiusband  and  the  hasband's  relations  com« 
municated  on  the  subject  of  the  portion  he  meant  to  gife 
the  lady ;  and  it  never  for  one  moment  occarred  to  him 
to  suggest  that  she  was  not  to  derive  a  portion  from  bim. 
These  are  matters  which  must  necessarily  be  establbhed 
by  parol  evidence ;  and  they  are  completely  established 
here.  Lord  Milfard  voluntarily  took  upon  himself  obli- 
gations which  law  or  nature  did  not  impose  upon  him; 
and  he  is  entitled  to  the  benefit  of  all  the  presumptions 
which  would  exist  between  a  parent  and  child.  The  ocm* 
sequ^ice  is,  that  evidence  may  be  received  that  a  pro- 
vision made  by  him  on  the  marriage  of  the  lady  was  a 
satisfaction  of  a  legacy  given  her  by  his  will :  Ex  parte 
P^^(a),  Monck  v.  Monckib)^  Basewell  v.  Bennet  (c),  Hap- 
topp  v«  Hartopp*  {d)  In  Shudalw*  JekylUje)^  parol  evi- 
dence was  received  of  the  testator's  declarations.  The 
evidence  here  shews  beyond  all  doubt  that  Lord  MUfori 
did  not  mean  to  make  two  provisions  for  hb  relation 
and  her  family ;  and,  on  the  contrary,  that  the  covenant 
was  entered  into  at  their  request  and  upon  their  impor- 
tunity, and  was  a  substitution  for  the  l^acy. 

If  the  legacy  given  by  the  will  is  to  be  considered  as 
satisfied  by  the  provision  made  by  the  settlement^  it  is  in 
substance  adeemed :  it  ceases  to  be  an  operative  part  of 
the  will,  and  the  subsequent  codicil  cannot  operate  as  a 
new  gift :  Izard  v.  Hurst  (g),  Drinkwater  v.  Falconer  (i), 
Crosbie  v.  M^DouaU  (f )  In  Monck  v.  Monck^  a  legacy, 
given  by  a  person  standing  in  loco  parentis^  was  adeemed 
or  satisfied  by  a  provision  made  for  him  on  his  mar- 
riage; and  a  subsequent  codicil,  by  which  the  testator 

'<  ratified 


(a)  18  r«.  140. 
(6)  iBaU^Be.  298. 
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(rf)  17  Fei.  184. 
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{h)  2  Vei,  sen.  625. 
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^ratified  and  conBrmed  his  will  in  all  respects,"  was        1881. 
held  not  suflBcient  to  set  up  the  bequest.  "^  ^^ 


Mr.  PembertOHj  in  reply. 

In  Hurst  v.  Beach^  the  language  of  the  Court  was 
this:  *'  Where  the  Court  raises  the  presumption  against 
the  intention  of  a  double  gift,  by  reason  that  the  sums 
and  the  motive  are  the  same  in  both  instruments,  it  will 
receive  evidence  that  the  testator  actually  intended  the 
doable  gift  he  has  expressed.  In  like  manner,  evidence 
is  received  to  repel  the  presumption  raised  against  an 
executor's  title  to  the  residue,  from  the  circumstance  of 
a  legacy  given  to  him ;  and  to  repel  the  presumption 
tliat  a  portion  is  satisfied  by  a  legacy.  In  all  these 
cases  the  evidence  is  received  in  support  of  the  appa- 
rent eflfect  of  the  instrument,  and  not  against  it.  I 
am  of  opinion,  therefore,  that  such  evidence  cannot 
be  received  without  breaking  in  upon  the  primary 
mle,  that  parol  evidence  is  not  admissible  against  the 
expressed  effect  of  a  written  instrument.''  (a)  Here  the 
parol  evidence  is  tendered  to  counteract  what  would  be 
the  effect  of  the  will  and  settlement,  if  these  two  instru- 
ments were  construed  without  reference  to  any  thing  not 
contained  in  them. 

In  Ex  parte  Pye^  Lord  Eldon^  speaking  of  the  doctrine 
that  a  legacy  might  be  satisfied  by  a  portion,  says  {b\ 
**Tbe  Court  seems,  in  the  older  cases,  to  have  met  with 
aome  difficulty  in  determining  whether  this  rule  should 
be  confined  to  those  who  stood  in  the  actual  relation  of 
IMurent  and  child ;  and  it  has  accordingly  been  urged  in 
argument,  but  not  supported  by  decision,  except  where 
accounted  for  by  evidence  of  declarations,  that  the  Court 

have 
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18S1.       have  said,  they  did  not  mean  to  confine  this  doctrine  to 
Bo  KEB       persons  standing  in  that  actual  relation ;  but  perhaps  it 
«.  might  apply  to  a  person  placing  himself  in  loco  parentis, 

undertaking  the  care  of  an  orphan :  but  what  is  to  be 
the  evidence  of  that,  whether  written  evidence  in  the 
will  and  settlement,  or  the  conduct  observed  at  the  mar^ 
riage,  or  to  be  derived  from  mere  declarations,  is  left  so 
much  afloat,  that  there  is  considerable  difficulty  in 
making  a  judicial  decision  upon  it."  The  evidence^ 
which  is  here  ofiered,  to  prove  that  Lord  MUford  placed 
himself  in  loco  parentis,  does  not  come  within  even  any 
of  the  classes  to  which  Lord  EUbn  refers  in  language 
implying  any  thing  rather  than  a  sanction  of  their 
admissibility. 

Lord  Hardwicke,  in  S/nidal  v.  JekyU,  has  stated  what 
circumstances  must  concur,  to  bring  bounty  proceeding 
from  a  collateral  relation  within  the  rule  against  double 
portions.  ^*  This  Court,"  says  his  Lordship  (a),  ^<  leans 
strongly  against  double  portions  or  double  provisions ; 
and  whether  the  portion  given  in  the  lifetime  is  less  or  not,* 
is  no  ways  material :  but  all  these  cases  differ  extremely 
from  a  bounty  given  by  a  remote  relation  ;  though  I  will 
not  say  but  there  may  be  cases  between  collateral  relations 
which  would  be  considered  as  an  ademption ;  for  suppose 
a  child  to  be  an  orphan,  without  father  or  mother,  under 
the  care  of  a  collateral  relation,  who  by  his  will  gives 
her  a  legacy,  and  expresses  it  to  be  for  her  portion,  and 
afterwards  make  a  provision  for  her  in  his  lifetime,  I 
should  be  inclined  to  think  this  an  ademption.  But 
in  the  present  case,  the  Plaintiff's  father  is  living; 
and  a  collateral  relation  only,  her  great  uncle,  gives  her 
a  general  legacy.  Now,  I  do  not  know  any  case  where 
such  a  relation's  giving  a  general  legacy,  and  afterwards 

advancing 

(a)  2  At^,  518. 
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advancing  the  same  person  in  his  lifetime,  has  been  held 
to  be  a  satisfaction,  and  therefore  differs  from  the  cases 
of  fathers  or  grandfathers  standing  in  loco  parentis.** 
Thus,  before  a  testator  can  be  considered  as  placing  him- 
self in  loco  parentis^  the  object  of  his  bounty  must  be  an 
orphan,  without  father  or  mother;  secondly,  he  must 
have  taken  the  individual  under  his  care;  and  thirdly, 
the  legacy  must  be  expressed  by  the  will  to  be  by  way 
of  portion.  In  Monck  v.  Monck  {a),  every  one  of  these 
three  circumstances  existed. 


Supposing  it  to  be  established  or  assumed  that  Lord 
Mil/brd  was  in  loco  parentis  towards  the  lady,  there  is 
neither  principle  nor  authority  for  receiving  his  com- 
munications made  either  directly  or  indirectly  to  Mr. 
Ranken,  as  evidence  to  vary  the  rights  of  Mrs.  Booker* s 
children  under  the  will  and  the  settlement. 


Even  between  parent  and  child,  an  advancement  or 
settlement  upon   marriage   cannot    be    considered    an 
ademption  or  satisfaction  of  a  legacy,  unless  the  two 
gifts  be  substantially  the  same ;  they  must  be  to  the  same 
individuals,  for  the  same  purposes,  and  with  limitations 
or  modifications  not  essentiallv  different.     Here  the  two 
gifts   are   totally   dissimilar.      How   could   an   interest 
limited  to  Mrs.  Booker  after  the  death  of  her  husband 
be  a  satisfaction  of  the  immediate  life-interest  which  the 
will  gave  her  to  her  separate  use  ?    The  fund  comprised 
in  the  setdement  may  be  appointed  to  one  of  the  chil- 
dren; how  could  the  benefits  taken  by  that  one  .child  be 
a  satisfaction  and  ademption  of  the  vested  and  inde- 
feasable  interests  which  each  of  the  other  children,  upon 
attaining  twenty-one,  took  in  their  respective  shares  of 
the  money  given  by  the  will,  unless  it  is  to  be  held  that 
a  legacy  given  to  one  person  may  be  satisfied  by  a  pro- 
vision 
(a)  1  Ball  4-  Be.  998. 
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18S1.  vision  made  for  another?  If  the  legacy  is  to  be  con- 
sidered as  satisfiedi  it  must  be  satisfied  in  toto:  then 
supposing  all  the  children  to  die  under  twenty-one^  what 
becomes  of  the  interests  of  Mrs.  Gwytfier  and  her 
daughter  under  the  ultimate  limitation  over?  Tbw 
rights  cannot  be  adeemed  by  a  settlement  in  which  their 
names  are  not  mentioned ;  and  if  the  legacy  is  to  exist  for 
one  purpose,  it  must  remain  a  valid  bequest  for  all* 


Feb.  28.  The  Master  of  the  Rolls. 

On  the  Sd  of  November  1818,  a  marriage  was  had 
between  Dr.  Booker^  one  of  the  defendants,  and  Miss 
Elizabeth  Grants  his  late  wife.  Miss  Grant  was  a  cousia 
and  one  of  the  nearest  relations  of  the  late  Lord  Milfbrdf 
who  died  unmarried  and  without  issue;  and  her  bro* 
ther,  the  Defendant  Sir  Richard  PhiUipSy  was  the  de> 
visee  of  his  great  estates.  The  father  of  Miss  QratU 
died,  leaving  his  family  wholly  unprovided  for.  Miss 
Granfs  mother  survived  the  father ;  but  after  the  death 
of  the  father  Miss  Grant  resided,  not  with  her  mother, 
but  with  one  of  her  aunts  until  her  marriage ;  and, 
during  the  life  of  her  grandfather,  she  was  maintained 
and  educated  at  the  joint  expense  of  her  grand&ther 
and  Lord  Milford.  The  grandfather  also  died  in  her 
in&ncy  and  left  her  one  third  of  his  residuary  estate^ 
which  amounted  to  the  sum  of  1500/.,  and  after  the 
death  of  the  grandfather.  Lord  Milford  made  her  an 
annual  allowance,  by  which  and  the  income  of  the  15001 
she  was  maintained  and  educated.  Her  aunts  from 
time  to  time  consulted  Lord  Milford  as  to  the  plan  of 
her  education,  and  Miss  Grant  occasionally  visited  Lord 
Milford.  About  the  time  of  her  coming  of  age^  a  pro- 
posal of  marriage  was  made  to  her  by  a  Mr.  Unthank; 
and  upon  that  occasion  Miss  Grant  applied  ta  Lord 
Milford  for  his  consent  to  the  marriage.     Lord  Milfbrdy 

approving 
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pproving  of  the  marriage,  authorised  bis  solicitor  to        1831^ 

ommunicate  to  the  father  of  the  intended  husband,  that 

be  provision,  whicli  he  meant  to  make  for  Miss  Grants 

ras  the  sum  of  4000^  to  be  paid  at  his  death ;  and  a 

raft  of  a  settlement  was  in  consequence  prepared  by 

he  father  of  the  intended  husband,  who  was  a  solicitor, 

nd  was  submitted  to  Lord  Milford^s  solicitor  for  his 

lerusal.     Being  approved  by  him,  it  was  afterwards  en- 

irossed  ;  and  by  it  the  sum  of  4000/.  was  to  be  settled  on 

Hiss  Grant  and  the  intended  husband  and  their  issue ; 

»iit  the  marriage  with  Mr.  Unthank  did  not  take  efiect. 

The  offer  of  marriage,  made  by  Dr.  Booker  to  Miss 
yrant^  was  by  a  letter,  which  Miss  Grant  inclosed  to 
liord  Milfordf  requesting  his  approbation ;  and  in  ans- 
wer to  such  letter  Lord  Milford  desired  his  solicitor  to 
mnmonicate  to  Miss  Grants  that  before  he  would  give 
111  consent,  he  must  require  from  Dr.  Booker  a  settle- 
nent  on  his  part  equal  to  what  might  be  made  on  the 
mrt  of  Miss  Grant.  The  solicitor  of  Lord  Milford  had 
ifterwards  several  interviews  with  Dr.  Booker,  when  it 
ippeared  that  all  that  Dr.  Booker  could  do  was  to 
nsare  his  life  for  a  sum  of  2000/.,  and  to  settle  on 
kliss  Grant  and  her  issue  the  policy  of  assurance,  and 
1000/.  which  then  remained  to  her  of  her  fortune  under 
he  will  of  her  grandfather  ;  and  at  the  time.  Lord  Mil* 
ird's  solicitor,  at  Lord  Miljbrd's  desire,  communicated 
a  Dr.  Booker  that  it  was  his  intention  at  his  decease  to 
eave  Miss  Grant  4000/.,  and  to  give  her  an  annuity  of 
100/.  per  annum  during  her  life.  Miss  Grant  afler- 
rards  married  Dr.  Booker,  without  any  settlement 
leiDg  made.  But,  after  the  marriage,  the  solicitor  of 
LiOrd  Milfbrd,  at  the  request  of  Dr.  and  Mrs.  Booker, 
tpplied  to  Lord  Milford  to  make  the  settlement  which 
le  had  proposed ;  and  thereupon  Lord  Milford  stated, 
hat  be  thought  the  parties  ought  to  be  satisfied  with 
lis  assurance  that  he  would  make  his  will  as  he  had 

X  2  promised 
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promised  to  do.  Subsequently,  however,  Lord  Milford^ 
at  the  request  of  his  solicitor,  consented  to  execute  a 
deed  for  the  payment  of  the  4000/.  at  his  death,  but  ex- 
pressly desired  his  solicitor  to  inform  Dr.  and  Mrs. 
Booker  that  he  consented  to  do  so  upon  the  recom- 
mendation of  his  solicitor  and  for  the  satisfaction  of  Dr. 
and  Mrs.  Booker^  and  that  the  provision,  which  he 
agreed  to  make  by  such  settlement,  was  in  lieu  of  tbe 
provision  which  he  had  promised  and  agreed  to  make 
for  Mrs.  Booker  by  his  will.  Thereupon  the  indenture 
of  settlement,  bearing  date  the  21st  of  June  1820,  was 
executed. 


Lord  Milford  had  previously,  namely,  on  or  about  the 
21st  of  January  1820,  made  his  will  of  that  date,  whereby 
he  gave  a  sum  of  4000/.  upon  trust,  to  pay  the  dividends 
to  Mrs.  Booker  for  life  to  her  separate  use ;  and  after 
her  death,  for  the  children  of  the  marriage  in  equal 
shares ;  the  shares  to  vest  in  sons  at  twenty-one,  and  in 
daughters  at  tWenty-one,  or  marriage ;  with  a  limitation 
over,  if  there  was  no  child  of  the  marriage  who  attained 
a  vested  interest,  to  the  mother  of  Mrs.  Booker  during 
her  life,  and  after  her  death,  to  Mrs.  Booker's  sister  of 
the  half  blood.  After  the  settlement,  Lord  Milford  pub* 
lished  four  codicils  to  his  will ;  and  by  the  3d  of  these^ 
which  bore  date  on  the  28th  of  July  1821,  he  ratified 
and  confirmed  his  will  and  all  the  devises  and  bequests 
therein  contained,  which  were  not  varied  or  revoked  by 
the  codicil. 


Lord  Milford  died  on  the  28th  oi  November  1%^S: 
TAts.  Booker  died  in  the  month  of  January  1826,  leaving 
the  Defendant  Dr.  Booker  her  surviving,  and  the  four 
infant  Plaintiffs,  her  children  :  and  the  bill  was  filed  by 
the  infants  claiming  for  themselves  and  their  father  tbe 
benefits  of  the  two  provisions  made  by  the  will  and  set* 
tlement 

It 
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It  was  argued  for  the  Plaintiffs,  that  the  rule  of  pre-* 
sumption  against  double  portions  did  not  apply  in  this 
case ;  Lord  Milford  not  being  the  parent  nor  to  be  con- 
sidered in  loco  parentis ;  that,  if  Lord  Milford  could  be 
considered  as  standing  in  loco  parentisy  the  provisions 
in  the  settlement  were  of  a  different  nature  from  those  in 
the  will ;  and  that,  after  making  the  settlement,  the  pro- 
visions by  the  will  were  expressly  confirmed  by  the  lan- 
guage of  the  third  codicil. 

In  the  argument  it  was  made  a  question,  whether 
parol  evidence  was  admissible  to  prove  that  a  testator 
was  to  be  considered  as  having  placed  himself  in  loco  pa^ 
rerUis.  I  find  no  authority  for  excluding  such  evidence ; 
and  inasmuch  as  the  conclusion  is  to  arise  from  facts  ex- 
trinsic of  the  will,  I  am  of  opinion,  that  parol  evidence 
is  admissible  for  such  purpose.  I  am  further  of  opinion, 
that  Lord  Milford  is  to  be  considered  as  having  placed 
himself  in  loco  parentis ;  it  being  established  by  the  evi- 
dence, that  Lord  Milford  had  not  only  contributed  to 
the  maintenance  and  education  of  Mrs.  Booker^  who  ap- 
pears to  have  been  one  of  his  nearest  relations,  from  the 
time  she  lost  her  father  in  her  early  infancy,  but  that  he 
was  consulted  as  to  the  plan  of  her  education  and  was 
regarded  by  Mrs.  Booker  as  the  person  whose  consent 
was  necessary  to  her  marriage,  and  that  he  had  expressly 
taken  upon  himself  the  obligation  to  make  a  provision 
for  her  in  that  event. 


The  presumptions  against  a  double  portion,  which 
arise  in  the  case  of  two  provisions  made  by  a  parent, 
arise  in  the  case  of  the  two  provisions  here,  and  are  to 
be  fortified  or  repelled  by  intrinsic  or  extrinsic  evidence. 
In  this  case  the  provisions  by  the  two  instruments  can 
hardly  be  considered  substantially  of  the  same  nature ; 
so  as  to  afford  intrinsic  evidence  against  a  double  pro- 
vision ;    but  it  is  proved   by  Lord  Milford's  solicitor, 
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who  prepared  the  settlement)  that,  when,  by  the  desire 
of  Dr.  and  Mrs.  Booker^  he  applied  to  Lord  Milford 
upon  the  subject  of  the  settlemeDt,  Lord  Mi(ford  stated 
that  Dr.  and  Mrs.  Booker  ought  to  have  been  satisfied 
with  his  assurance  that  be  would  make  his  will  as  h^ 
had  promised  to  do,  and  that  when  Lord  Milfiird  eoa- 
seated  to  execute  the  settlement,  he  directed  his  solicitor 
to  inform  Dr.  and  Mrs.  Booker  that  the  settlement  was 
in  lieu  of  the  provision  which  he  had  promised  to  make 
by  his  will.  The  extrinsic  evidence,  therefore,  excludes 
the  intention  of  a  double  provision. 

Being  of  opinion,  that  Lord  Milford  is  to  be  con- 
sidered as  having  placed  himself  in  loco  parentis^  it  is  not 
material  to  the  decision  to  say  what  would  have  been  the 
efiect  of  this  declaration  of  his  intention,  if  he  could  not 
be  so  considered. 

It  is  argued  that  the  third  codicil,  which  was  nuide 
by  Lord  Milford  long  after  the  settlement,  and  which  in 
words  ratifies  and  confirms  the  will  and  all  devises  and 
bequests  therein  contained  and  not  altered  or  revoked  by 
the  codicil,  manifests  an  intention  on  the  part  of  Lord 
Milford  in  favour  of  tlie  double  provision.  In  my  judg- 
ment,  the  true  construction  of  this  codicil  is,  that  the  will 
is  to  have  the  effect  which  it  would  have  had,  if  the 
codicil  had  not  been  made,  except  as  altered  by  tlie 
codicil,  and  that  if  the  double  provision  would  not  have 
taken  place  if  the  codicil  had  not  been  made,  it  will  not 
be  set  up  by  that  codicil.  This  reasoning  is  consistent 
with  the  decision  in  Crosbie  v.  Macdotial{a)  and  the 
other  cases  which  have  been  cited. 


Declare  therefore  that  the  provision  made  by  the  set- 
tlement for  Dr.  and  Mrs.  Booker  and  their  children  is  a 
satisfaction  of  the  provision  intended  for  Mrs.  Booker 
and  her  children  by  the  will. 

(rt)  4  /V#.6J0. 
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Rolls. 

CARVER  V.  BOWLES.  Jan.  19,20. 

npHE  will  of  H.  a  Baidcs,  dated  the  18th  of  April  A  testator,  by 
18279  contained,  among  other  bequests,  the  follow-  citing  that  he 

ma :  —  "And  whereas,  having;  on  the  marriacfe  of  my        ?°  '**®. 
^  '  B  ti  J   marriage  of 

daughters,  Anne  Sarah  Treacher  and  Jane  Mary  Reeves^  two  of  his 
with  their  respective  present  husbands,  advanced  and  yaJJfed^and  " 
transferred  to  or  for  the  benefit  of  each  of  them  the  sum  transferred  for 
of  900/.  in  the  stock  of  the  Governor  and  Company  of  tive  ben^t* 
the  Bank  of  England^  and  also  given  to  each  of  my  said  ^^^'J^^]°^. 
daughters  the  sum  of  500/.  sterling,  I  do  hereby  give  stock,  be- 
and  bequeath  the  like  sum  of  900/.  like  Bank  stock,  and  J^J^J^^' 
the  like  sum  of  500/.  sterling  unto  my  youngest  son  900l.  bank 
John  Bowies;  and  I  do  also  give  and  bequeath  the  like  fo^his*rem^n- 
sum  of  900/.  like  Bank  stock,  and  the  like  sum  of  500/.  ing  daughter 
sterling,  unto   my  executors   and   trustees   hereinafter  during  her 

named,  to  be  by  them  held  and  applied  upon  and  for  ^'^®» '®  ^^ 
.  .  J  ri_i/5     separate  use, 

the  same  trusts,  intents,  and  purposes,  lor  the  benent  without  power 

of  my  daughter  Frandsca  Bowles  and  her  issue,  as  are  or  a?^enaUon^ 
hereinafter  expressed  and  directed  of  and  concerning  then  for  her 
the  one-fifth  part  hereinafter  bequeathed  in  favour  of  jg^!^  to  an*" 

my  said  daughter  and  her  issue,  of  and  in  my  residuary  exclusive 

,  „  power  of  ap- 

personal  estate.  pointment  by 

her;  and  if 

r«.  1      .  Ill         there  were  no 

These  trusts  were,  to  pay  the  interest  to  the  daughter  children  in 

during  her  life,  to  her  separate  use,  and,  without  power  ^"om  the  fund 

of  for  such  per- 
son, &c.  as  she 
should  appoint :  Frandsca  afterwards  married ;  and,  on  her  marriage,  her  father 
idvancc^to  her  500/.,  and  transferred  to  the  trustees  of  her  marriage  settlement 
900/.  bank  stock  in  trust  for  her  separate  use  during  her  life ;  then  for  her  husband 
daring  his  lifej  and  after  his  decease  for  the  children  of  the  marriage;  but  if  she 
died  m  the  lifetime  of  her  husband  without  leaving  any  child,  then  to  her  husband 
absolutely;  and  if  he  died  in  her  lifetime  without  leaving  any  child  by  her,  to  her 
absolutely :  Held,  that  the  provision  made  for  Frandsca  on  her  marriage  was  an 
ademption  of  the  legacies  of  500/.  and  of  900/.  bank  stock. 
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of  anticipation  or  alienation ;  after  her  decease^  for  all 

and  every  or  any  one  or  more  of  her  children  in  such 

shares  as  she  should  by  deed  or  will  appoint ;  in  default 

of  appointment,  for  all  her  children  equally,  who  being 

sons    should   attain   twenty-one,    or    being   daughters 

should  attain  twenty-one  or  marry ;  in  default  of  such 

children,  for  such  trusts  and  purposes  as  she  should  by 

deed  or  will  appoint;  and  in  default  of  such  appointment, 

for  the  person,  who,  at  the  time  of  her  decease,  would 

have  been  her  next  of  kin,  if  she  had  died  intestate  and 

unmarried. 


In  the  year  1829  Francisca  intermarried  with  Henry 
Treacher s  and  upon  that  occasion  the  testator  advanced 
to  her  500/.  in  money,  and  transferred  900/.  Bank  stock 
into  the  names  of  the  trustees  of  her  marriage  settlement 
The  trusts  declared  of  the  Bank  stock  by  the  settlement 
were,  for  Francisca  during  her  life,  to  her  separate  use; 
then  to  her  husband  Henry  Treacher  for  life ;  then  to  the 
children  of  the  marriage  as  therein  mentioned ;  but  if 
Francisca  died  in  the  lifetime  of  her  husband  without 
leaving  any  child,  then  to  Henry  Treacher  absolutely, 
and  if  he  died  in  her  lifetime  without  leaving  any  child 
by  her,  to  Francisca  absolutely. 

One  of  the  questions  in  the  cause  was,  whether  the 
legacies  of  the  900/.  stock,  and  the  500/.  sterling  were 
adeemed  or  satisfied  by  the  advance  of  500/.  on  her 
marriage  and  the  settlement  which  was  then  made  of  the 
900/.  stock. 


On  the  one  hand,  it  was  contended  that  the  two  pro- 
visions were  so  essentially  different,  that  the  one  could 
not  be  a  satisfaction  of  the  other.  The  interests  in  the 
500/.,  which  were  secured  to  the  wife  and  her  children 
by  the  will,  were  entirely  annihilated,  without  any  com- 
pensation 


*'And  his  Honor  doth  declare  that  the  legacies  of 
9(Xtf.  Bank  stock  and  500/.  given  to  the  Defendant 
Trancisca  Treacher^  by  the  will  of  the  testator,  have  been 
adeemed."  — Reg.  Lib.  1830.  A.  1018. 
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pensation  to  them,  if  the  rule  against  double  portions  ]8S1. 
were  applied  here :  and  even  as  to  the  bank  stock,  the 
benefits,  which  the  wife  and  children  took  under  the 
settlement,  were  altogether  different  from  and  of  much 
less  value  than  those  which  they  took  under  the  will. 
The  provisions  made  by  the  will  extended  to  the  chil- 
dren of  any  marriage  which  Francisca  might  contract ; 
the  setdement  was  confined  to  the  children  of  the  mar- 
riage with  Henry  Treacher. 

The  argument  on  the  other  side  proceeded  chiefly  on 
the  language  of  the  will,  which,  it  was  said,  shewed 
dearly  that  the  legacy  was  given  as  an  equivalent  for 
the  portions  which  the  other  daughters  had  received, 
when  they  married;  so  that  the  legatee,  having  after- 
wards married  in  the  lifetime  of  her  father  and  received 
from  him  on  that  occasion  a  suitable  portion,  could  not 
also  claim  the  bequest  which  was  manifestly  intended  to 
be  a  portion. 

Mr.  O.  Anderdofij  for  the  Plaintiffs. 

Mr.  Bickersteihy  Mr.  Pemberlon,  Mr.  Tinnq/y  Mr. 
Tredovey  Mr.  Coote^  Mr.  Duckworth^  and  Mr.  Teed^  for 
the  different  Defendants. 

The  Master  of  the  Rolls  held  that  the  legacies  to 
Francisca  and  her  children  were  adeemed  by  the  pro- 
vbion  made  for  her  on  her  marriage. 
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183  K  By  an  indenture,  dated  the  16th  oi  January  1799| 

which  was  executed  in  contemplation  of  the  marriage 

of  the  testator  H.  C.  Bowles  and  Ann  Gamault^  a  sum 

of  7|  150/.  Bank  stock,  which  had  belonged  to  Mr.  BamleSf 

'  Jan.  19, 20.     vag  settled  upon  the  husband  and  wife  and  the  survi^r 

A  testator,       ^f  iii&ai  for  life;  and  after  the  decease  of  the  surrivor, 
having  under 

a  settlement  a    upon  trust  to  transfer  the  Bank  stock  unto,  between,  and 
pointine  by '     amongst  all  and  every  the  child  and  children,  or  such  one 

will  a  sum  of    or  more  child  or  children,  or  an  only  child  of  the  said 
7150/.  bank  .  ,      .  •  •  i      « 

stock  in  re-      marriage,  at  such  time  or  times,  in  such  snares,  pro- 
spector which  portions,  manner  and  form,  and  with,  under,  and  sub- 
three  bonuses    \  .  . 
had  been  paid  ject  to  such  powers,   provisos,  conditions,  restnctiODS» 

'^"^J^k^^ulo  »nd  limiutions  over  (such  limitations  over  to  be  ibr 
since  tne  date  ^ 

of  the  settle-  the  benefit  of  some  one  or  more  of  such  children,  <tf 

wSufter*""  >^w»  her,  or  their  issue),  as  the  said  H.  C.  BamUs  and 

mentioning  jf^f^   Gamault  should,  in  manner  therein   mentioned 

amount  of  jointly  appoint ;   and  for  want  of  such  joint  appoint- 

stock,  and  ment,  as  the  survivor  of  them  should,  after  the  death 
making  an  '  .  /  -n 

erroneous  re-    of  the  other,  by  deed,  or  by  his  or  her  will,  or  any 

fim^b^nw^as  codicil  thereto,  direct  or  appoint;  and  in  case  of  no 
then  consist-  such  direction  or  appointment  by  them,  or  by  the 
5  per  cent.  survivor  of  them,  and  as  to  so  much  whereof  no  such 
stock,  ap-  direction  or  appointment  should  be  made,  upon  trust 
said  sum  of  for  all  the  children  in  equal  shares,  and  if  but  one,  then 
V^lf  ^d°Si  ^^  ^^^^  ^"'^  child,  and  to  be  paid  and  transferred  at 
said  sum  of      the  times  therein  mentioned. 

715/.  5  per  The 

cent,  bank  an- 
nuities, **  together  with  ail  such  further  additions  in  the  nature  of  profit  to  be  made 
to  the  sdd  bank  stock  in  his  lifetime :  *'  Held,  that  the  appointment  extended  to  all 
the  bonuses. 

A  testator,  having  a  power  under  his  marriage  settlement  to  appoint  a  fund  amopg 
his  children,  appointed  it  to  his  two  sons  and  three  daughters  in  equal  shares,  and  then 
declared  that  the  shares  appointed  to  his  daughters  sliould  be  held  on  the  same  trusts 
for  the  benefit  of  his  daughters  and  their  issue  as  were  therein  expressed  concerning  the 
shares  of  his  residuary  estate  bequeathed  to  each  daughter  and  her  issue :  under  Uiese 
trusts  the  daughters  took  in  their  respective  shares  of  the  residue  a  life  interest  to  their 
separate  use,  but  without  power  of  anticipation  or  alienation :  Held, 

That  the  shares  of  the  settled  fund  were  well  appointed  to  the  daughters  absolutely^ 
but  to  their  separate  use  during  their  respective  lives,  and  without  power  of  anticipa- 
tion or  alienation : 

That  no  case  of  election  was  raised  in  favour  of  the  issue  of  the  daughters  against 
the  daughters  or  their  husbands. 
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The  marriage  took  place;  there  were  five  children 
of  the  marriage,  two  sons,  and  three  daughters:  and 
the  wife  died  in  the  lifetime  of  the  husband  without 
having  joined  in  any  appointment  of  the  bank  stock. 

In  Jime  1799,  there  was  paid  in  respect  of  the  7,150/. 
Bank  stock,  a  bonus  of  715/.  five  per  cent  Bank  annui- 
ties, which  sum  was  transferred  into  the  names  of  the 
trustees  of  the  settlement ;  and  in  the  following Zfoc^m^, 
a  memorandum,  signed  by  the  husband  and  wife,  was 
indorsed  on  the  settlement,  by  which  it  was  declared 
that  the  715/.  five  per  cent,  stock  was  to  be  subject  to 
the  trusts  which  the  indenture  declared  concerning  the 
bank  stock.  In  the  year  1802,  a  bonus  in  money  was 
paid,  which  Mr.  Bcndes  invested  in  the  purchase  of  bank 
stock  in  the  names  of  the  trustees;  and  in  June  1816, 
an  addition  of  25  per  cent*  was  made  to  the  stock  by 
way  of  bonus.  By  these  means,  the  Bank  stock  in  the 
names  of  the  trustees  was  augmented  to  9,216/. 

The  will  of  H.  C.  B&wlcs,  dated  the  18th  of  April 
1827f  after  reciting  that,  by  his  marriage  settlement  and 
the  indorsement  upon  it,  7,150/.  Bank  stock,  and  715/. 
five  per  cenu  Bank  annuities,  being  an  addition  made 
to  the  Bank  stock  in  the  nature  of  profit,  were  standing 
in  the  names  of  trustees  in  trust,  after  his  decease,  for 
all  or  any  one  or  more  of  his  children,  and  in  such 
manner  &c.  as  he  should  by  will  appoint,  proceeded 
in  the  following  words,  —  "  Now,  in  pursuance  of  the 
said  power  or  authority  to  me  given  or  reserved  in  and 
by  my  said  marriage  settlement,  and  by  force  and 
virtue  thereof^  and  of  every  power  or  authority  to  me 
given  or  reserved,  or  enabling  me  in  this  behalQ  I  do, 
by  this  my  last  will  &c.,  direct  and  appoint,  give  and 
bequeath  the  said  sum  of  7,150/.  Bank  stock,  so  men- 
tioned  in   my  said   marriage  settlement,  and  also  the 

said 
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said  sum  of  715/.  five  per  cent.  Bank  annuitiesi  together 
with  all  such  further  additions  in  the  nature  of  profit  to 
be  made  to  the  Bank  stock  in  my  lifetime,  unto  my  five 
children,  Henry  Carrington  BawleSj  Ann  Sarah  Treachery 
Jane  Mary  Reeves^  Francisca  B&ixlesj  and  John  Batde$y 
equally  to  be  divided  among  them,  share  and  share 
alike.  But  I  do  hereby  will  and  declare,  that  one-fifth 
part  or  share,  so  appointed  and  bequeathed  to  each  of 
my  said  three  daughters,  of  and  in  the  said  7,150/« 
Bank  stock,  and  715/.  five  per  cent.  Bank  annuities,  is 
so  appointed  and  bequeathed,  and  I  do  hereby,  so  &r 
as  I  lawfully  or  equitably  may  or  can,  order  and  appoint, 
that  the  same  shall  be  held  and  applied  by  my  executors 
and  trustees  hereinafter  named,  upon  and  for  the  same 
trusts,  intents  and  purposes,  for  the  benefit  of  each  of 
my  said  daughters  and  their  issue,  as  are  hereinafter 
expressed  and  directed  of  and  concerning  the  one-fiiUi 
part  or  share  hereinafter  bequeathed  in  favour  of  each 
such  daughter  and  her  issue,  of  and  in  my  residuary 
personal  estate."  These  trusts  were  the  trusts  stated 
in  the  former  part  of  this  report  The  will  also  con- 
tained a  proviso  **  that  no  child,  taking  a  share  under 
any  such  appointment  as  aforesaid,  shall  be  entitled  to 
any  further  or  other  share  of  and  in  the  remaining  or 
unapplied  part  or  parts  of  the  said  one  fifth  part,  unless 
and  until  he  or  she  have  brought  his  or  her  appointed 
share  into  hotchpot,  and  shall  have  accounted  for  the 
same  accordingly." 


At  the  date  of  the  will,  the  715/.  five  per  cents 
had  been  converted  into  a  larger  amount  of  S  per 
cent,  stock. 

Under  these  circumstances  the  following  questions 
were  raised. 

I.  Whether 
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L  Whether  the  appointment  extended  to  the  bonuses 
of  1802  and  ]816»  or  was  confined  to  the  original  sum 
of  7,150/.  Bank  stock,  and  the  stock  into  which  the 
715/.  five  per  cent.  Bank  annuities  were  converted. 

Mr.  Tinney  and  Mr.  Teed  argued  that,  by  the  express 
words  of  the  will,  the  appointment  was  limited  to  the 
original  amount  of  stock  and  the  first  bonus,  and  to  such 
additions  by  way  of  bonus  as  might  be  made  after  the 
date  of  the  will;  and  that  there  were  no  words  which 
ooold  be  fairly  extended  to  the  intermediate  bonuses. 

Tlte  Master  of  the  Rolls  was  of  opinion  that  the 
erroneous  allusion  in  the  will  to  the  715/.  as  an  existing 
five  per  cent,  stock,  though  it  had  been  long  converted 
into  a  different  amount  of  a  different  stock,  shewed  that 
the  testator  was  not  acquainted  with  the  particulars  of 
which  the  accumulated  fund  consisted,  and  that  his  inten- 
ti(Hi  was  to  appoint  the  whole  of  that  fund  which  was 
vested  in  the  trustees  of  the  settlement. 

II.  As  the  appointment  was  bad  so  far  as  it  attempted  to 
create  trusts  in  favour  of  the  children  of  the  daughters, 
the  grandchildren  of  the  testator  not  being  within  the 
objects  of  the  power,  a  second  question  was,  whether  the 
shares  were  well  appointed  to  the  daughters  absolutely, 
or  whether  after  the  life  estates  given  to  the  daughters, 
these  shares  were  to  be  considered  as  unappointed. 

If  the  shares  were  well  appointed  to  the  daughters 
absolutely,  another  question  was,  whether  the  restriction 
against  anticipation  or  alienation  and  the  limitations  to 
the  separate  use  of  the  daughters  during  their  lives 
were  valid,  having  regard  to  the  terms  of  the  power 
contained  in  the  settlement 
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18SK  The  Master  of  the  Rolls  held  that  the  words  of  ap- 

pointment were  sufficient  to  vest  the  shares  absolotdy  in 
the  daughters;  that  the  attempt  to  restrict  their  in- 
terest  by  limitations  to  their  issue,  being  inoperative,  did 
not  cut  down  the  absolute  appointment ;  but  that  it  was 
competent  to  the  donee  of  the  power  to  limit  the  int^^ts, 
which  he  appointed  to  his  daughters,  to  their  separate 
use  and  to  restrain  them  from  anticipation  or  alienation. 

III.  It  was  then  contended  on  behalf  of  the  issue  of  the 
daughters,  that,  as  the  testator  had  manifested  a  pbun 
intention  that  the  children  of  the  daughters  should  take 
interests  in  the  settled  fund,  and  as,  by  the  same  instru- 
ments, he  gave  to  his  daughters  shares  of  his  residue,  s 
case  of  election  was  raised  against  the  daughters ;  and 
the  daughters  were  bound  to  elect  between  giving  effect 
to  the  appointment  in  &vour  of  their  children  and  the 
interests  which  they,  the  daughters,  took  under  the  will: 
Whistler  v.  Webster,  {a) 

The  Master  of  the  Rolls  held  that,  the  testator 
having  made  an  absolute  appointment  in  the  first 
instance^  no  case  of  election  was  raised. 


Declare  that  the  original  fund  of  7,150/.  Bank  stock,  in 
the  indenture  of  the  16th  of  January  1199  mentioned,  and 
all  the  additions  in  the  nature  of  profit  which  have 
been  made  thereto,  are  well  appointed  by  the  will  of 
H.  C.  Bowles  to  the  Defendants  Henry  C  Bowles,  John 
BowleSf  Ann  Sarah  Treacher,  Jane  M.  Reeves,  and  Fran- 
cisca  Treacher,  the  testator's  children,  in  equal  shares,  and 
that,  subject  to  the  limitations  and  restrictions  herein- 
after 

(a)  2  Vet.  jun.  367. 
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after  mentioned,  E.  T.  Treacher  and  Ann  Sarah  his  ISSl. 
wife  in  her  right,  J.  Reeves  and  Jane  Mary  his  wife  in 
her  right,  and  H.  Treacher  and  Francisca  his  wife  in  her 
right  are  absolutely  entitled  each  to  one-fifth  share  of 
such  trust  fund  and  additions,  but  that  the  shares  ap- 
pointed to  Ann  Sarah  Treacher ^  Jane  Mary  ReeveSj  and 
Francisca  Bowles  are  limited  to  their  respective  separate 
use  for  life,  independent  of  any  present  or  future  hus- 
bandy  and  are  to  be  held  and  enjoyed  by  them  without 
power  to  make  any  assignment  or  appointment  by  way 
of  alimation/'— Reg.  Lib.  1880,  A  fol.  1018. 
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Rolls. 

183i. 
June  S9. 

The  tesUtor, 
upon  the 
marriage  of 
a  daugnter, 
enteml  into 


LLOYD  V.  HARVEY. 


^T^HE  late  Admiral  Sir  Eliab  Harvey^  upon  the  mar- 
•■•    riage  of  the  Plaintiff  William  Uoyd  with  the  co- 
plaintiff  Louisa  his  wife,  who  was   Sir  Eliaffs  ddeat 

a  bond  for  the  daughter,  entered  into  a  bond  for  securing  to  the  tnis^ 
payment  of 
5000^.  within 
six  months 


after  his  de> 
cease  to  the 
trustees  of  his 
daughter's 
settlement, 
the  interest 
to  be  paid  to 
the  husband 
for  life;  and 
after  his  de- 
cease, if  the 
wife  survived 
him,  and 
there  were 
children  of 
the  marriage, 


tees  of  the  settlement  the  payment  of  a  sum  of  SQMU 
within  six  months  after  his  decease,  with  interest  for  the 
same  from  the  day  of  his  death,  at  the  rate  of  5  per  cent 


By  the  marriage  settlement  of  Mr.  aud  Mrs.  Llo^ 
bearing  date  the  2d  of  October  ISO^,  the*  interest  of 
the  said  sum  of  5000/.  was  given  to  the  Plaintifl^  the 
husband,  for  life;  and  after  his  decease,  if  the  wife 
should  survive  him,  and  there  should  be  issue  of  the 
marriage,  the  trustees  were  tc  pay  the  sum  of  IQQtiL 
to  the  wife,  and  were  to  apply  the  remainder,  or  in 
case  the  husband  should  survive  the  wife,  then  the 
the  5oooJ"to    whole  of  the  5000/.,  to  the  use  of  the  children  of  the 

be  paid  to  the    marriage  in   manner  therein-mentioned;    but  in   case 

wife  and  the 

reminder  to     there  should  be  no  children  of  the  marriage  who  should 

be  applied  for  ^xXjq\^  a  vested  interest  in  the  sum  of  5000/.,  and  the 
the  use  of 

the  children  wife  should  survive  the  husband,  then  they  were  to 
of  the  mar- 

riage ;  but  if  PV 

there  were  no  children,  2000^  to  be  paid  to  the  wife,  and  the  remainder  of  the 
5000/.  to  be  paid  to  the  executors  and  administrators  of  the  husband ;  and  in  cate 
the  husband  survived  the  wife,  and  there  were  no  children,  then  the  whole  of  the 
5000/.  to  the  husband.  The  testator  afterwards  made  his  will,  and  gave  his  daughter 
5000/.,  stating  it  to  be  in  addition  to  what  he  had  secured  upon  her  marrii^ 
About  five  years  afterwards  the  testator  executed  a  deed  whereby  he  ooveDanSsd 
that  his  executors  should  pay  to  the  trustees  within  six  months  after  his  death,  the 
sum  of  5000/i  upon  the  trusts  of  the  settlement.  Parol  evidence  of  the  dedaratioos 
of  the  testator  was  admitted  to  prove  that  he  did  not  intend  a  double  portion. 

QutEre^  Whether  the  different  interests  of  the  husband,  wife,  and  children  in  the 
legacy  of  5000/.,  and  in  the  sum  of  5000^  given  by  the  deed,  would  repel  the  com- 
mon presumption  against  double  portions? 
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|>ay  the  sum  of  2000L  to  the  wife,  and  the  remainder 
of  the  5000/.  to  the  executors  and  administrators  of  the 
husband,  or  in  case  the  husband  should  survive  the 
wife,  and  there  should  be  no  child  of  the  marriage  who 
should  attain  a  vested  interest  in  the  5000/.,  then  the 
whoteofsuch  sum  to  the  husband,  his  executors  and 
•dfldinistrators. 


1882. 


The  testator  had  five  daughters,  and  his  will,  bearing 
date  the  9th  of  June  1818,  was  partly  in  the  following 
words :  — "  And  whereas,  upon  the  marriage  of  my 
daughter  Louisa  Uoyd,  I  secured  to  the  trustees  of 
her  marriage  settlement  the  sum  of  5000/.,  of  which 
1  have  since  paid  2000/. ;  now  I  give  and  bequeath 
to  my  said  daughter  Louisa  Uoyd  the  sum  of  5000/. 
in  addition  to  what  I  secured  upon  her  marriage  as 
aforesaid.  And  whereas,  upon  the  marriage  of  my 
daughter  Georgiana  Drummond,  I  paid  the  sum  of 
£000/.  and  secured  the  further  sum  of  8000/.  as  her 
portion  to  the  trustees  of  her  marriage  settlement, 
iberefore  it  is  not  my  intention  to  make  any  further 
bequest  by  this  will  to  my  said  daughter  Georgiana 
Drummond.  And  I  give  and  bequeath  the  sum  of 
10,000/.  to  each  of  my  daughters  Emma  Harvey^  Maria 
Hofveyj  Elizabeth  Haroey^  and  Mary  Harvey:  and  I 
direct  the  said  several  sums  of  10,000/.  to  be  paid  to 
my  said  daughters  respectively  within  six  calendar 
months  after  my  decease,  with  interest  for  the  same 
«iter  the  rate  of  4/.  105.  per  cent  per  annum  from  the 
day  of  my  decease.*'  The  testator  by  the  same  will 
^levised  his  real  estates  to  his  only  son  in  fee ;  and  in 
^Bse'his  son  should  die  under  twenty-one,  then  all  his 
^ugbters,  who  survived  the  son,  were  to  succeed  to  the 

il  estates  as  tenants  in  common  in  fee. 


The  son  died  under  twenty-one  in  March  1823* 
Vol.  II.  Y  By 
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By  an  indenture  bearing  date  the  18tb  of  June  ISftSy 
to  which  the  testator,  the  Plaintiff  William.  IMyd^  and 
two  trustees,  were  partieSf  and  which  was  indoned  cn 
the  back  of   the  settlement,  after  reciting    that  |he 
testator  was  minded  and  desirous  from  love  and  a&Q- 
tion   for  his   daughter   Louisa^   the   wife  of  th#  md 
William  LUydj  to  make  such  further  provisioB  for  t^Mp 
and  their  issue  as  therein-after  mentioned,  the  testator 
covenanted  with  the  trustees  that  his  heirs,  executory 
and  administrators  should,  withui  six  months  after  his 
decease,  pay  to   the  trustees  the  sum  of  5000/L  with 
interest  for  the  same  after  the  rate  of  4/.  10^.  per  centf 
upon  the  same  trusts  as  by  the  indenture  of  settlenwiit 
were  declared  concerning  the  sum  of  5QQOL  thcmli 
mentioned. 


On  the  nth  of  Febinary  1830,  the  tettator  madaa 
codicil  to  his  will  in  the  following  words :  —  **  This  19 
a  codicil  to  be  added  to  and  taken  as  part  of  the  tipt 
will  and  testament  of  me,  Sir  EUab  Havvey  of  Aiflk  ia 
the  parish  of  Ckigwell  in  the  county  of  EsseMf  K.G. 
C.  B.,  which  will  bears  date  the  9th  day  of  Jlm^  1818. 
Whereas,  upon  the  marriage  of  my  daughter  Mam 
Tcfmer^  I  secured  to  the  trustees  of  her  marriagt  aetd9- 
inent  the  sum  of  1 0,000/.  as  her  portion ;  and  wberca^ 
in  contemplation  of  the  intended  marriage  of  roy 
daughter  Emma  Harvey  with  Colonel  William  Corn^ 
wallis  Eustance,  I  have  invested  the  sum  of  2000L  ia 
the  funds  in  the  names  of  the  trustees  of  her  marriage 
settlement,  and  have  this  day  executed  a  bond  ftr 
securing  to  the  same  trustees  a  further  sum  of  ftOOQl, 
making  together  the  sum  of  1 0,000/.  as  the  poTtibii  of 
my  said  daughter  Emma  Harvey ;  —  Now,  tbOTatbn^  I 
do  hereby  declare  that  the  portions,  so  provided  by  Be 
for  the  benefit  of  my  said  two  daughters  respectively  as 
aforesaid,  are  to  be  considered  as  in  lieu  of  the  legacies 

of 


The  UMMot  died  on  the  20th  of  Februaty  18  SO. 

The  bill  was  filed  by  the  Plaintiffs,  miliam  Uoyd 
lad  Lomsa  his  wife,  claiming  to  be  entitled  to  the  som 
bF  BWOL  mentioned  in  the  indenture  of  the  18th  of 
HiK  1 8SS9  and  also  to  the  legacy  of  5000/.  given  to  the 
PlHDliff  IdMika  by  the  will :  and  the  only  question  in 
dw  canne  was,  whether  the  5000/.  mentioned  in  that 
indflDtore  was  or  was  not  an  ademption  of  the  same 
nun  given  by  the  wilL 

Miss  Perceval^  a  friend  of  the  family,  who  was  ex- 
mined  ct  a  witness,  gave  the  following  evidence:—^ 
''That  she  was  extremely  well  acquainted  with  the 
ieMalori  ^r  Eliab  Harvey,  from  her  earliest  recollection 
uitH  his  death,  and  was  upon  the  most  intimate  and 
hsduir  terms  of  friendship  with  him  and  his  family  up 
\o  ftat  titni,  and  in  the  habit  of  constant  intercourse 
1^  bhn  and  tfiem;  that  she  was  staying  with  him 
It  fais  fatnise  for  the  last  month  of  his  life ;  that  the 
dlmCOr  in  his  last  illness  was  frequently  in  the  habit 
)f  tending  for  her  into  his  room,  where  he  was  confined 
jy  Alness,  and  of  conversing  with  her  very  freely 
especting  bis  property  and  affairs,  and  the  disposition 

Y  2  he 
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af  10,OOOiL  given  and  bequeathed  by  my  said  will  to  1882. 
lach  of  my  said  two  daughters  respectively ;  and  I  do 
herebj  revoke  the  said  l^acies  of  10,000/.  given  to 
inch  of  my  said  two  daughters  Maria  Tower  and  Emma 
JHbroef  respectively :  but  I  do  hereby  declare  that  the 
nud  legacy  of  10,000/.  given  and  bequeathed  by  my 
laid  win  to  my  daughter  Emma  Harvey  is  hereby 
peviAed  only  in  the  event  of  the  said  portion,  provided 
for  her  by  me  on  her  now  intended  marriage,  becoming 
pnynUe  by  the  said    marriage  being  duly  had  and 
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18S2.  ^     he  intended  to  make  of  his  property  by  his  will;  that 
she  could  not  at  the  time  of  her  examination  call  to 
mind  any  particular  conversation  with  the  testator  or 
any  communication  of  his  respecting  the  disposition  oT 
his  property  amongst  his  daughters  that  bad  been  im* 
pressed  upon  her  memory,  except  one  which  she  had. 
a  perfect  recollection  of,  and  which  was  to  the  fidlowing* 
effect :  —  In  the  course  of  one  of  the  general  oonyers— 
ations  with  the  deponent  respecting  his  property,  the- 
testator  took  occasion  to  state  to  the  deponent,  that  ib 
was  his  intention  to  make  an  equal  distribution  of  htm 
property  amongst  his  daughters,  and  that  he  enter-* 
tained  an  equal  affection  for  them  all,  and  intended  noC 
to  shew  any  preference  towards  one  above  any  of  the 
others,  nor  to  give  Mrs.  JUqi/d  a  larger  share  because 
she  was  the  eldest,  but  that  it  was  his  wish  and  intentioo 
that  his  daughters  should  all  take  an  equal  share  in  hb 
property,  or  the  testator  expressed  himself  in  t^rms  to 
that  effect; — that  this  conversation  occurred  in  theconne 
of  the  testator's  last  illness,  and,  as  near  as  she  ooold 
recollect,  about  three  weeks  before  his  death." 

Mr.  Pemberton  and  Mr.  Stuart^  for  the  Plaintiflb. 

Mr.  Bickersteth  and  Mr.  Tinney^  for  the  Defendantii 

Both  on  the  general  question,  and  on  the  point  of 
the  admissibility  of  the  parol  evidence,  fVeallv.  Bue{a) 
and  Booker  v.  Allen  (b)  were  referred  to,  and  the  lead- 
ing authorities  which  were  cited  in  these  cases.  The 
Plaintiffs  relied  also  on  the  circumstance,  that  the  tes- 
tator, after  he  made  a  settlement  on  Maria  Tower  and 
his  daughter  Emma^  executed  a  formal  codicil,  fi>r  the 
express  p  urpose  of  declaring  that  the  portions  so  pro- 
vided 

Ca;  p.  351 .  iupr^,  {h)  p.  S70.  tnpr^. 


CASES  IN  CHANCERY. 


8]£r. 


br  these  daughters  were  in  lieu  of  the  legacies 
bem  by  the  will ;  and  it  was  argued,  that  if  he 
lertained  the  same  intention  with  respect  to 
he  would  have  manifested  it  in  the  same  or  a 
manner. 


1832. 


Haster  of  the  Roixs. 

e  will  could  receive  the  construction  ^hich  has 
intended  for  by  the  counsel  of  the  Defendants, 
■onld  be  considered  that  the  legacy  of  5000/.  was 
pon  the  trusts  of  the  settlement,  there  wc^Id  be 
of  all  question,  and  the  common  presumption 
apply,  that  the  legacy  of  5000/.  was  adeemed 
80001*  mentioned  in  the  indenture  of  the  18th  of 
8SS»  It  is  probable  that  such  might  be  the 
HI  of  the  testator,  but  it  does  not  appear  to  me 
has  sufficiently  expressed  such  intention.  It  is, 
f%  insisted  for  the  Plaintiffs,  that  the  daughter 
I  or  her  husband  in  her  right,  would  have  taken 
pKj  of  5000/.  unfettered  by  the  trusts  of  the 
ent;  and  that  it  cannot  be  adeemed  by  the  5000/. 
by  the  indenture  of  the  18th  of  June  182S  upon 
Its  of  the  settlement,  because,  by  the  settlement, 
lighter  surviving  her  husband  would  take  only 

part  of  the  5000/.,  if  there  were  children  of  the 
je^  and  only  2000/.,  if  there  were  no  children  of 
UTiage.  It  is,  however,  to  be  observed,  that 
ims  of  5000/.  are  given  as  additions  to  the  por- 

tbe  daughter,  and  are  provisions  for  the  family, 
that  respect  have  the  same  character;  and,  re- 
to  the  case  of  Trimmer  v.  Bayne  (a),  it  appears 
questionable,  whether  the  different  interests  of 
e  and  children  in  the  two  sums  would  defeat  the 
iption  which  is  raised  against  double  portions. 

If, 

(a)  7  Vet.  SOS. 
Y  3 
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18  S2*  If,  however,  by  reason  of  such  difierenoes  the  Gom- 

mon  presumption  be  not  admissible  in  this  case,  there 
is  evidence  which  establishes  that  it  was  not  the  inten- 
tion of  the  testator  to  give  both  sums*  The  will  itself 
manifests,  that  it  was  the  intention  of  the  testator  thifc 
all  his  daughters  should  benefit  equally  by  his  bounty; 
the  same  sum  of  10,000/.  is  in  efiect  provided  for  each 
of  the  six  daughters ;  and  in  the  event  of  the  soo 
dying  under  twenty-one,  all  the  daughters  who  may  b^ 
then  living  are  to  succeed  to  his  real  estate  in  equal 
shares. 

I  consider  the  codicil  as  rather  confirming  than  t»i 
pelling  the  presumption  that  the  testator  iptended  eqos? 
lity  amongst  his  daughters.  The  marriages  o^  the  tuo 
daughters  mentioned  in  it  bad  been  recent;  a^  jfif^ 
indenture  of  1823,  having  been  madesevei^  years  befixie^, 
might  well  not  be  present  to  his  memory. 

The  evidence  of  Miss  Perceval  appears,  to  iqa  Ip  bt 
admissible,  not  upon  the  ground,  of  forti^ing  or  i^qwlr 
ling  a  presumption,  but  as  extrinsic,  evideoice.  that  it 
was  not  the  intention  of  the  testator  to  nia)ce  n.^oaUft 
provision  for  his  daughter  Louisa. 

The  bill,  therefore,  must  be  dismissed,  biK  wMnwi 
costs. 
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Rolls. 

SHEFFIELD  v.  The  Enrl  of  COVENTRY.  issj, 

April  17. 

^T^HE  late  Earl  of  Ccfoentry^  in  contemplation  of  a  A  testator, 
marriage   between  his  daughter  Lady  Sophia  and  "narrjage  of 

Sir  Roger  Gredeuj  executed  a  bond,  dated  the  19tli  of  &  daughter, 
--.,^,.,  ,  ^  .Ti^  entered  into 

Mty  1821,  m  the  penal  sum  of  20,000/.  to  Lord  Deer--  a  bond  con- 

hmi  and    J(An  Seudamorej  the   intendetl   trustees   in  <l>tionedfor 

the  transfer 

Lady  Sopkufs  marriage  settlement,  in  which  the  con-  to  the  trustees 
ditmi  was  as  follows :  —  « Now  the  condition  of  the  ^^ei^durilj 
above  written  obligation  is  such,  that  if  the  said  in-  his  life,  or 

within  twplvA 

tended  marriage  between  the  said  Sir  Soger  Gredey  months  after 

and  Jjtij  Sophia  Coventry  shall  not  be  duly  solemnised  ^^^  decease,  of 
....  /.        ,         ,     J  1  .  10,000/.  4  per 

wiCbin  the  space  of  twelve  calendar  months,  to  be  com*  cent,  bank 

patod  firom  the  date  of  the  above  written  obligation ;  or  in  ^J|^"ui^j^* 

case  4  per  cent 
bank  an>> 
naftiet  dien  existing  were  aflerwards  reduced  to  B\  per  cents. ;  but  there  was  ex- 
■Ciog  at  the  time  of  his  death  a  new  4  per  cent,  stock,  which  had  been  created 
two  vean  after  the  reduction  of  the  old  4  per  cents :  —  the  bond  is  satisfied  by  a 
inniKr  of  10,000^  3}  per  cents. 

Tbe  fame  teatator  by  bis  will  gave  to  a  ton  a  legacy  of  so,000/.  in  "  the  joint 
rtack  of  the  4  per  cent,  bank  annuities,  transferable  at  the  Bank  of  EngjUmd^  com- 
only  called  ioor  per  cent,  bank  annuities : "  the  only  4  per  cent,  bank  annuities 


CBStiiiff  at  the  date  of  hU  will  were  reduced  to  S|  per  cents.;  afterwards,  and 
before  nis  death,  a  new  stock  of  4  per  cent  bank  annuities  was  created:^ the 
vHl  ipeaks  at  the  testator's  death,  and  the  son  is  entitled  to  a  sum  of  S0,000/.in  the 
then  existing  4  per  cent  bank  annuities. 

A  testator  by  his  will  gave  to  his  daughter  Sophia  and  her  children,  under  certain 
eircaiiifltaDcef,  a  sum  of  10,000/.  4  per  cent  annuities,  and  directed  that,  with  the 
exception  of  certain  sums,  of  which  this  was  not  one,  and  which  were  expressly 
ordcffed  to  be  brought  into  hotchpot,  the  legacies  bequeathed  to  any  of  his  children 
were  to  be,  not  in  satisfaction  oi\  but  in  addition  to  any  portion  or  provision  to 
which  they  were  or  should  be  entitled  under  any  articles  or  settlement  then  already 
executed  by  him;  afterwards,  upon  her  marriage,  a  sum  of  10,000/.  4  per  cent. 
bank  annuities  was  settled  upon  Sophia,  her  husband,  and  her  children:  —  she  is 
not  entitled  to  both  provisions,  notwithstanding  the  differences  in  the  limitations. 

The  testator,  on  the  marriage  of  another  daughter  without  his  consent,  revoked 
%  beqoest  of  10,000/.  4  per  cent,  bank  annuities  which  he  had  made  by  the  same  will 
hi  fiivour  of  that  daughter  and  her  children,  and  gave  her  a  life-interest  in  a  sum 
of  5000^  4  per  cent  bank  annuities;  he  afterwards  settled  10,000/.  on  her  and  her 
children,  and  by  a  codicil  declared  the  settlement  to  be  in  satisfaction  of  the  legacy : 
«*-  this  drcurostance,  even  coupled  with  the  difference  of  the  provisions,  and  the 
jbncn^eof  the  will,  is  not  sufficient  to  repel  the  presumption  against  double  portions 
in  toe  case  of  the  daughter  Sophia, 

V  i. 
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SuEFnELD 

V. 

The  Earl  of 

CoT£NTRY. 


case  such  marriage  shall  be  dniy  solemnised  within  the 
space  of  twelve  calendar  months,  computed  as  aforesaid, 
and  the  said  George  William  Earl  of  Coventry  shall, 
at  any  Ume  thereafter  during  his  life,  or  the  heirs,  execu- 
tors, or  administrators  of  the  said  George  William  Earl 
of  Cotoentryj  within  the  space  of  twelve  calendar  months 
next  after  his  decease,  transfer  or  cause  to  be  trans- 
ferred into  the  names  or  name  of  the  said  Lord 
Viscount  Deerhurst  and  John  Scudamore^  or  the  sur- 
vivor of  them,  or  the  trustee  or  trustees  for  the  time 
being  of  the  said  indenture  of  settlement,  bearing  even 
date  with  the  above  written  obligation,  the  sum  of 
10,000/.  four  per  cent,  bank  annuities  in  the  bo<dcs  of 
the  Grovernment  and  Company  of  the  Bank  of  Engbmd 
kept  for  entering  transfers  of  such  stock ;  and  if  the 
said  George  William  Earl  of  Cooentryj  his  heirs,  execu- 
tors, or  administrators,  shall  and  do  in  the  meantime, 
until  such  transfer  is  made  as  aforesaid,  well  and  truly 
pay  or  cause  to  be  paid  to  the  said  Lord  Viscount 
Deerhurst  and  John  Scudamore^  or  the  survivor  of 
them,  or  such  other  trustee  or  trustees  for  the  time 
being  as  aforesaid,  the  annual  sum  of  400/.  of  lawful 
money  of  Great  Britain^  being  the  amount  of  the 
yearly  dividends  payable  in  respect  of  the  said  10,000iil 
4  per  cent,  bank  annuities,  on  or  at  the  respective 
days  or  times  when  the  dividends  of  that  stock  shall 
be  payable  at  the  Bank  oi  England  \  then  and  in  either 
of  such  cases  the  above  written  obligation  shall  be 
void,  otherwise  shall  be  and  remain  in  full  force  and 


virtue. 


»» 


The  settlement  referred  to  was  of  even  date  with  the 
bond,  and  made  a  provision  for  LaJy  Sophia  and  the 
children  of  the  marriage  out  of  Sir  Roger  Gresle^s  real 
estates.  As  to  the  10,000/.  four  per  cent,  bank  annui- 
ties secured  by  the  bond,  and  the  400/.  a  year  which 

Lord 


CASES  IN  CHANCERY, 


319 


COTSNTBY. 


Lord  Covenity  was  to' pay  till  the  stock  was  transferred,        18S3. 
the  trustees  were,  during  the  joint  lives  of  Sir  Roger     '^      -  *  ' 
and  Lady  Sophia,   to  pay  200/.  a  year,   part  of  the  v. 

400/.,  to  Lady  Sophia,  for  her  separate  use,  by  way  of  'Jlj,®  f  JJ[1.^^ 
pin  money,  and  the  remaining  200/.  a  year  to  Sir  Soger 
Gredey.  After  the  death  of  either,  the  whole  400/^  a 
year  was  to  be  paid  to  the  survivor;  and  upon  his  or 
her  death,  the  capital  was  to  go  to  the  children  of  the 
marriage,  as  the  parents  jointly  or  the  survivor  should 
appoint,  and,  for  want  of  such  appointment,  to  the 
children  equally  in  manner  therein  mentioned. 


The  marriage  between  Lady  Sophia  and  Sir  Soger 
Gredey  was  immediately  solemnised.  In  the  year  1824, 
the  5  G.  4.  c.  11.  reduced  the  only  4  per  cent,  bank  an- 
nuities, which  existed  at  the  date  of  the  bond,  to  3^  per 
cent  bank  annuities :  and  it  was  thereby  provided  (a),  that 
all  bonds  and  contracts  for  the  transfer  of  the  4  per  cent, 
bank  annuities  should  be  fully  satisfied  by  the  transfer 
of  an  equal  sum  in  the  new  S\  per  cent,  annuities. 

In 


(«)  The  sixteenth  section  of 
the  5  Cr.  4.  c.  1 1.  provided,'*  That 
ia  ereiy  case  in  which  any  per- 
son or  persons  shall  at  the  time 
of  the  passing  of  this  act  be  or 
remain  bound  by  the  condition 
of  any  bond  or  obligation,  or  by 
the  terms  of  any  instrument  in 
writing  or  by  any  agreement  or 
contract,  to  transfer  any  amount 
of  capital  stock  in  the  said  4  per 
cent,  annuities  respectively,  the 
condition  of  every  such  bond  or 
obligation,  or  the  terms  of  any 
snch  instrument  in  writing,  or 
agreement  or  contract,  shall  be 
deemed  in  law  and  equity  to  be 
latiified,  by  making  a  transfer  of 
SB  equal  amount  of  capital  stock 


in  the  reduced  3}  per  cent,  an- 
nuities; and  that  where  any 
party  is  by  the  condition  of  any 
such  bond  or  obligation,  or  the 
terms  of  any  such  instrument 
in  writing,  or  agreement  or 
contract,  bound  or  required  to 
pay  half  yearly  sums,  equal  to 
the  dividends,  on  any  specified 
amount  of  any  such  4  per  cent, 
annuities  respectively,  every  such 
bond,  obligation,  instrument, 
agreement  or  contract,  shall  be 
satisfied  by  the  payment  of  half 
yearly  sums  equal  to  the  divi- 
dends of  or  upon  the  same 
amount  of  the  said  3}  per  cent. 


annuities. 


It 
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IS3S.  In  the  year  1832,  the  5  per  cent,  bank  Na^  aniiKititt 

g^  -  "^^     wire  by  the  5  G.  4r  c.  9.  reduced  to  4  per  cart»  aoh 

«.  nukies^;  and  ki  the  year  1890,  these  latter  mmuitiei 

^Si?  were  redoced  by  the  11  G.4..  and  1  W.4f.  $.  IS.  to  a 

3^  pMT  cent*  fond. 

The  ?  6.  4b  c  S9.,  which  received  the  royal  assent 
on  the  5Ch  of  May  1826,  created  a  new  stock  called 
4  per  cent,  bank  annnities  of  1826,  whkdi  was  not 
to  be  redeciMble  till  after  the  5tb  of  jfyril  I8S8. 

The  Earl  of  Cofoentry  died  on  the  25th  of  MarA 
183 1»  having  during  hia  life  duly  paid  to  the  trustees 
of  Lady  Sqphia*9  marriage  settlement  400J.  a  year  ac- 
cording to  tlie  eoadition  of  the  bond,  but  not  hairing 
made  any  transfer  of  stock  to  them. 

The  first  question  in  the  eausc  wasp.  whether  the  con* 
dition  of  the  boad  waa  to  be  satisfied  by  a  transfix  ef 
the  sum  of  10,000/.  in  the  3^  per  cent,  bank  anouities». 
to-  which  the  4  per  cent,  annuities  existing  at  the  date  of 
the  bond  had  been  reduced,  or  by  a  transfer  of  10,00QL 
in  the  new  4  per  cent,  annuities,  which  did  not  exist  at 
the  date  of  the  bond,  but  existed  at  the  death  of  the 
Earl  of  Cavenify, 

Mr.  Pemberkm  and  Mr.  Ltrnndes,  for  the  Plaintiffi, 
who  were  trustees  and  executors. 

Mr.  Tinney  and  Mr.  Spence^  for  Sir  Roger  and  Lady 
Sophia  GresUy. 

By  the  words  of  the  bond,  Lord  Cavetitry  was  bound 
at  the  time  of  his  death  to  transfer  to  the  trustees  oT 
Lady  Sophia's  settlement  10,000/.  four  per  cent,  bank 
annuities ;  there  existed  at  that  time  and  there  exists 
now  a  4  per  cent,  stock ;  and  there  is  no  reason  why 

the 
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tin  oonditioa  should  not  be  fulfilled  literally.  The 
obligor  and  his  representatives  were  allowed  todischai^ 
dieir  obligation  at  any  time  not  exceeding  a  year  from 
bis  decease;  but  at  whatever  time  the  obligation  was 
to  be  discharged,  it  could  be  done  only  by  a  transfer 
of  stock  which  at  the  time  bore  4t  per  cent  interest.  The 
case  does  not  come  within  the  sixteenth  section  of  the 
BG.4i.c.  11. ;  for  that  clause  applies  only  to  bonds  and 
contracts  '*  to  transfer  any  amount  of  capital  stock  in 
ike  said  4  pounds  per  centum  annuities."  Here  the  in- 
strument has  no  reference  to  any  particular  species  of 
stock  as  existing  at  any  time  except  the  time  of  transfer. 
It  b  dear  that  the  intention  was,  that  the  trust  fund 
should  produce  400/.  a  year,  at  least  during  the  joint 
lives  of  Sir  Roger  and  Lady  Sophia^  and  during  the  life 
of  the  survivor  of  them:  and  that  intention  will  be  en- 
tirely disappointed,  if  the  bond  is  held  to  be  satisfied  by 
a  transfer  of  10,000/.  3^  per  cent,  stock. 


1898. 


SASFriELD 

V, 

The  Earl  of 
Odventbt. 


Mt.  Bickersteth  and  Mr.  James  Rmsellj  contri. 

The  only  4  per  cent,  bank  annuities  which  existed 
at  the  date  of  the  bond,  or  for  some  time  afterwards,  were 
die  annuities  which  were  reduced  by  the  5  G«  4.  c.  1 1. 
That  must,  therefore,  have  been  the  stock  which  the 
bond  contemplated,  unless  it  is  to  be  held  that  Lord  Co- 
verUrj/  was  bound  by  a  contract  which  had  no  reference 
to  any  existing  subject  The  condition  of  the  obligation 
speaks  of  *^  the  books  of  the  Governor  and  Company  of 
the  Bank  of  Englandy  kept  for  entering  transfers  of  such 
stock'';  and  the  half  yearly  payment  of  200/.  until  the 
stock  is  transferred,  is  to  be  made  ^^  at  the  respective 
days  or  times  when  the  dividends  of  that  stock  shall  be 
payable  at  the  Bank  of  England:^  These  expressions 
have  a  plain  reference  to  an  actually  existing  stock. 
Lord  Cooentrt/y  therefore,  was  a  person,  who,  at  the  time 
of  the  passing  of  the  5G.4.  c.  1 1.,  was  bound  to  transfer 

at 
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188S.       at  some  future  time  a  given  amount  of  the  capital  of  the 
Shsffiklo     ^^^  annuities  which  that  act  reduced ;  and  his  obli- 

V*  iration  is  satisfied  by  transferrins  an  equal  ainount  of 

The  Earl  of    ®,      „,  ,     ,  o  i 

CklVSNTEY.       ^®  ^i  P^r  ^^^  Stock. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  condition  of  the  bond  plainly 
referred  to  a  sum  of  10,000/.  in  the  4  per  cent,  bank  an- 
nuities then  in  existence,  and  that,  according  to  the  ex- 
press provision  of  the  5  G.  4.,  this  contract  will  be  fully 
satisfied  by  a  transfer  of  10,000/.  three  and  a  half  per 
cent,  bank  annuities,  into  which  the  4  per  cent,  bank  an- 
nuities were  by  that  statute  reduced. 


The  Earl  of  Coventry  made  his  will  dated  the  8th  of 
t7t//^  18 18,  which  was  partlyin  the  words  following: — **As 
to,  for,  and  concerning  all  the  rest  and  residue  of  my 
personal  estate  and  effects  whatsoever  not  herein-befbre 
by  me  otherwise  disposed  of,  and  all  such  sum  or  sums  of 
money  as  are  herein-before  directed  to  become  and  con- 
stitute part  thereof,  I  give  and  bequeath  the  same  and 
every  part  thereof  unto  Sir  Robert  Sheffield  and  Henry 
Pitches  Bqyce^  their  executors,  administrators,  and  as- 
signs, upon  the  trusts  and  for  the  intents  and  purposes 
by  this  my  will  expressed  and  declared  of  and  concern- 
ing the  same  (that^  is  to  say),  upon  trust  that  my  said 
trustees  or  the  survivor  of  them,  or  the  executors,  ad- 
ministrators, or  assigns  of  such  survivor,  do  and  shall 
appropriate  and  apply  so  much  thereof  as  shall  be  re- 
quisite for  that  purpose  (after  deducting  all  expenses)  in 
the  purchase  of  20,000/.  interest  or  share  in  the  capital 
or  joint  stock  of  the  annuities  transferable  at  the  bank 
of  Englandj  commonly  called  4  per  cent,  bank  annui- 
ties." Then,  after  declaring  the  trusts  of  this  sum  of  stock 

for 
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for  two  of  his  daughters,  the  will  proceeded  thus:  *'  And 
upon  further  trust  that  my  said  trustees  or  the  survivor 
of  them,  or  the  executors,  administrators,  and  assigns  of 
such  survivor,  do  and  shall,  out  of  the  said  residue  of  my 
said  personal  estate  (after  the  application  of  part  thereof 
as  herein-before  directed),  appropriate  and  set  apart  so 
much  thereof  as  will  be  sufficient  to  purchase  the  further 
sum  of  20,000/.  interest  or  share  in  the  capital  or  joint 
stock  of  the  said  annuities  transferable  at  the  Bank  of 
England  commonly  called  4  per  cent,  bank  annuities,  and 
do  and  shall  stand  and  be  possessed  of  and  interested  in 
the  same  bank  annuities,  when  so  purchased  as  aforesaid^ 
and  receive  the  dividends,  interest,  and  annual  produce 
thereof,  and  pay,  apply,  and  dispose  of  the  same,  during 
the  life  of  my  son  John  Coventry^  to  such  person  or  per- 
sons, and  for  such  intents  and  purposes  and  in  such 
manner,  as  my  said  son  shall  from  time  to  time  by  any 
drmfi,  note,  order,  or  writing  signed  by  him  (but  not  by 
way  of  anticipation)  direct  and  appoint,  and  in  default 
of  or  subject  to  any  such  direction  or  appointment  do 
and  shall  pay  such  interest,  dividends,  and  annual  pro* 
doce  into  the  proper  hands  of  my  said  son  for  his  sole 
use  and  benefit  during  his  lifetime,"  subject  to  various 
provisos,  and  with  various  limitations  over. 


18SS. 
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At  the  date  of  the  will  there  were  no  other  4  per  cent. 
bank  annuities  than  those  which  were  reduced  to  3^  per 
cent  annuities  in  1824,  by  the  5  G.^.  c.  11. 


The  twentieth  section  of  the  5  G.^t.  ell. (a),  pro- 
vided that  trusts,  affecting  the  4  per  cent,  bank  an- 
nuities 


(«)  That  section  enacted/^  That 
dl  trusts,  whether  created  by  will 
or  otherwise,  and  which  existed 
cidicr  in  the  whole  or  in  part. 


and  all  directions  contained  in 
any  will  or  devise  or  testament- 
ary paper  which  remain  unexe- 
cuted at  the  time  of  the  passing 
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huities  thereby  converted^  should  be  satisfted  fagr  an 
eqmd  amount  of  the  new  S^  per  cents. 

The  Earl  of  CaverUty  afterwards  made  a  codicil  to  his 
will,  bearing  date  the  Slst  day  of  July  1818,  and  a 
second  codicil  to  his  will  bearing  dale  the  11th  day  of 
Jyfy  1635,  but  did  not  by  either  of  them  altar  or  affiMt 
the  legacy  of  20,000/.  given  by  the  will  for  the  benefit  of 
his  son  John  Cooentry.  The  only  4  per  cent,  annuitiei^ 
which  exuted  at  the  date  of  the  last  codicil,  were  the 
new  4  per  cent,  annuities,  which  had  arisen  la  Julg 
1833,  from  the  conversion  of  the  Navy  5  per  eents. 
under  the  3  6.  4.  c.  9. 


The  second  question  in  the  cause  was,  whether  this 
legacy  was  to  be  satisfied  by  a  transfer  of  the  sum  of 
30,000/.,  3^  per  cent  bank  annuities,  into  which  the 
4  per  cent  bank  annuities  existing  at  the  date  of  die 
will  had  been  reduced ;  or  by  a  transfer  of  20fiOtiL  of 
the  4  per  cent,  bank  annuities,  existing  at  the  death  of 
the  Eari  of  Ccfoentty. 

Mr.  Lofnch^  for  John  Coventry. 

The  question  is  not  afiected  by  the  decision  of  the 
Court  on  the  bond.  The  bond  has  reference  to  the  state 

of 


of  this  act,  as  to  any  4  per  cent, 
annuities  which  may  under  this 
act  be  converted  into  Z\  per 
cent,  annuities,  or  as  to  the 
payment  or  distribution  of  any 
dividends  thereon,  or  as  to  the 
transfer  of  any  such  annuities 
in  any  events  specified  in  any 
such  trusts  or  will  or  testament- 
ary paper,  shall  extend  and  be 
deemed  and  construed  in  all 
cases  and  in  all  courts  of  law 
and  equity  in  the  United  King- 


dom, or  elsewhere  in  any  do* 
minions  or  territories  belonging 
to  his  majesty,  to  extend  and  to 
apply  to  all  such  8^  per  oent. 
annuities,  created  in  lira  of  wnj 
4  per  cent  annuities,  subject  to 
or  affected  by  any  such  trusts  or 
devises  or  wills  or  testamentaiy 
papers,  for  all  purposes,  and  in 
all  cases  in  which  such  trusts  or 
to  which  any  such  directions  can 
be  made  applicable." 
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of  thills  ¥rhich  existed  at  the  time  of  it's  execution ;  the 
will  ^)eaks  at  the  death  of  the  testator,  and  must  mean 
4  per  cent  atock  then  existing :  Bonis  v.  Sladen.  {a) 

Mr.  Bidcersteth  and  Mr.  James  BusselU  contri. 

The  will  must  be  read  with  reference  to  the  state  of 
things  at  the  time  when  it  was  made.  It  speaks-— not 
of  any  stock  to  be  afterwards  created  —  but  of  a  stodc 
which  then  existed ;  and  it  describes  it  as  a  stock  *<  trans- 
ferable at  the  Bank  of  England^  commonly  called  4  per 
cent,  bank  annuities."  The  only  stock  then  transfer- 
aMe  at  the  Bank  of  England,  which  was  commonly 
called  4  per  cent  bank  annuities,  was  the  stock  which 
has  been  since  reduced  to  3^  per  cents.     The  present 

4  per  cents,  had  no  existence  and  no  appellation  at  the 
liiiM  when  the  testator  made  his  will.  The  trust  may 
alao  be  considered  as  an  inchoate  trust,  remaining  un<- 
eseouCMl  at  the  time  when  the  5  G.  4.  c.  11.  was  passed; 
and  if  sot,  it  will  come  within  the  operation  of  the 
Imntielh  section. 

Mr.  LofntA,  in  reply. 

The  wills  spoken  of  in  the  twentieth  section  of  the 

5  G.  4.  c.  11.  are  wills  of  testators  then  dead,  which  were 
cperative  instruments,  and  bad  created  trusts  aflecttng 
the  stock  about  to  be  reduced,  but  which  had  not  been 
executed.  The  will  of  Lord  Coventry  did  not,  until  his 
death,  create  any  trust  which  could  aflect  any  species  of 
stock  whatsoever. 

Tht  Master  of  the  Rolls. 

Upon  the  second  question,  I  am  of  opinion,  that  the 
tcstator^B  son  Jofin  is  under  the  will  entitled  to  a  sum  of 
9)^000{.  stock  in  the  4  per  cent,  bank  annuities  now  ex- 
isting. 

(a)  1  Ruu.  ^  Mylne,2i6. 
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isdng.  This  is  not,  like  the  case  of  Lady  SophiOf  a  case 
of  contract.  The  will  speaks  only  at.  the  death  of  the 
testator;  and  the  plain  intention  is  to  provide  for  the  sod 
John  an  income  of  800/^  a  year,  by  the  purchase  at  the 
testator's  death  of  20,000/.  in  4  per  cent  bank  annnitieti 
The  Si  per  cent,  bank  annuities  would  not  auffideotly 
answer  his  clear  intention,  nor  the  deso'iptioD  in  the 
will. 


If  his  intention  could  be  confined  to  the  4  per  cent 
bank  annuities  existing  at  the  date  of  the  will,  it  might 
be  argued  that  the  legacy  was  altogether  adeemed,  inas- 
much as  there  is  now  no  such  stock. 


The  trusts  of  the  first  mentioned  sum  of  8O,O00L 
4  per  cent  bank  annuities,  which  the  trustees  were 
directed  to  purchase,  were  declared  in  the  followiog 
words :  —  ^'  I  direct  that  the  said  sum  of  20,000{.  4*  per 
cent  Bank  annuities,  when  so  purchased,  shall  be  traas^ 
ferred  into  the  names  of  the  trustees  for  the  time  bdng 
of  this  my  will,  and  that  they  do  and  shall  stand  and 
be  possessed  of  or  interested  in  one  moiety  or  half  part 
thereof,  in  trust  for  my  said  daughter  Lady  Barbarm 
Caoentryj  and  the  same  shall  become  and  be  an  interest 
vested  in,  and  shall  be  transferred  or  assigned  to  my 
said  daughter  Lady  Barbara  Coventry^  when  and  as 
soon  as  she  shall  attain  the  age  of  twenty-five  years, 
or  be  married  under  that  age  with  the  consent  of  my 
said  wife  during  her  life,  and  after  her  decease,  then  of 
the  trustee  or  trustees  for  the  time  being  of  this  my 
will,  which  shall  first  happen ;  and  during  such  time  as 
my  said  daughter  Lady  Barbara  Caoetitty  shall  be  under 
the  age  of  twenty-five  years  and  unmarried,  I  direct 
that  my  said  trustees  or  trustee  do  and  shall  pay  and 
apply  one  moiety  or  equal  half  part  of  the  dividends, 
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interest  and  annual  produce  of  the  said  10,000/.  4  per 
oent  Bank  annuities  unto  my  said  wife  for  and  towards 
the  maintenance  and  education  of  my  said  daughter, 
and  do  and  shall  pay  and  apply  the  other  moiety  or 
equal  half  part  of  such  last  mentioned  dividends,  in- 
terest, and  annual  produce  unto  my  said  daughter  for 
clothing  and  for  such  other  articles  of  dress  and  neces- 
aaries  as  she  shall  or  may  require  ;  and  in  case  my  said 
wife  shall  die  before  my  said  daughter  shall  attain  the 
age  of  twenty-five  years,  or  be  married  with  such  consent 
as  aforesaid,  then  I  direct  that  my  said  trustees  or  the 
trustee  for  the  time  being  of  this  my  will,  do  and  shall 
pay  the  whole  of  the  dividends,  interest,  and  annual 
produce  of  her  said  portion  unto  my  said  daughter  to 
and  for  her  own  use  and  benefit:  but  if  my  said 
daugfaler  shall  die  under  the  age  of  twenty-five  years, 
and  onroarried,  then  I  direct  that  the  said  sum  of 
lO^OOOl.  4  per  cent  Bank  annuities  hereby  bequeathed 
to  or  in  trust  for  her  shall  fall  into  and  constitute  part 
of  tlie  residue  of  my  personal  estate :  provided  always, 
that  if  my  said  daughter  shall  die  unmarried  before  she 
shall  attain  the  age  of  twenty-five  years  without  such 
eonsent  as  aforesaid,  then  I  do  hereby  declare  my  will 
lo  b^  that  the  several  trusts  by  this  my  will  declared, 
respecting  the  said  10,000/.  4  per  cent.  Bank  annuities, 
shall  be  void ;  and  in  lieu  thereof,  I  direct  that  my  said 
trostces,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  do  and  shall  (after  such 
fluurriage  shall  be  had  and  solemnized)  stand  and  be 
poistiirfft^  of  and  interested  in  the  capital  of  the  said 
Bank  annuities,  upon  trust  that  they  do  and  shall  receive 
the  interest,  dividends,  and  yearly  produce  of  the  same 
from  time  to  time  during  the  life  of  my  said  daughter, 
and  do  and  shall  pay,  apply,  and  dispose  of  the  same 
to  sndi  person  or  ))ersons,  for  such  purposes,  and  in 
such  manner  as  she,  notwithstanding  her  coverture. 
Vol.  IL  Z  shall 
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shall  from  time  to  time  by  any  draft,  note,  order,  or 
writing,  signed  by  her,  but  not  by  way  of  anticipationi 
direct  and  appoint ;  and  in  default  of  or  subject  to  any 
such  direction  and  appointment,  do  and  shall  pay  such 
interest,  dividends,  and  annual  produce  into  the  proper 
hands  of  my  said  daughter  for  her  own  sole  and  sepa- 
rate use  and  benefit,  exclusive  of  her  then  present  or 
any  future  husband,  who  is  not  to  intermeddle  tberfr- 
with,  nor  is  the  same  to  be  subject  or  liable  to  bis 
debts,  engagements,  or  control:  and  my  will  is,  that 
any  draft,  note,  order,  or  receipt  in  writings  signed  by 
my  said  daughter,  shall,  notwithstanding  her  coverture^ 
be  a  sufficient  discharge  for  so  much  money,  as  in  any 
such  draft,  note,  order,  or  receipt  shall  be  acknow- 
ledged to  be  received,  to  the  persons  or  person  paying 
the  same ;  and  from  and  after  the  decease  of  my  said 
daughter,  then  upon  further  trust,  that  my  said  trustees, 
or  the  survivor  of  them,  or  the  executors,  administrators^ 
and  assigns  of  such  survivor,  do  and  shall  stand  and  be 
possessed  of  and  interested  in  the  said  sum  of  10,00(tf. 
4  per  cent  Bank  annuities,  and  all  dividends,  if  any, 
which  shall  have  accrued  thereon  respectively  after  the 
decease  of  my  said  daughter,  in  trust  for  all  and  eveiy 
the  child  or  children  of  my  said  daughter,  to  be  divided 
between  them  in  equal  shares  and  proportions,  if  more 
than  one,  and  if  but  one  such  child,  in  trust  for  such 
one  child ;  the  shares  of  sons  to  be  transferred  and 
paid  to  them  at  their  respective  ages  of  twenty-one 
years,  and  the  shares  of  daughters  to  be  paid  to  them 
at  that  time,  or  day  or  respective  days  of  marriagei 
which  shall  first  happen  :  and  it  is  my  will,  that  if  any 
of  the  children  of  my  said  daughter,  being  a  son  orsonSi 
shall  die  under  the  age  of  twenty-one  years,  or,  being 
a  daughter  or  daughters,  shall  die  under  that  age  and 
unmarried,  the  shares  or  share  of  such  children  or 
child  so  dying  shall  go  over,  and  be  paid  and  divided 
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amongst  the  surviving  children,  in  equal  shares  and 
proportions,  if  more  than  one,  and  if  but  one  child, 
then  to  such  one  child,  and  shall  be  payable  in  the 
same  manner  and  be  transferable  at  the  same  times  as  I 
have  hereinbefore  mentioned  with  respect  to  the  original 
provision  hereby  made  for  such  children  respectively: 
and  it  is  my  further  will,  and  I  do  direct  that  in  case 
my  said  daughter  shall  be  married  without  such  consent 
as  aforesaid,  and  shall  leave  any  children  or  an  only  child 
at  the  time  of  her  death,  my  said  trustee,  or  the  trustees 
or  trustee  for  the  time  being  of  this  my  will,  do  and 
shall,  during  the  minority  of  such  children  or  child,  pay 
and  apply  the  whole  or  a  su£Bcient  part  of  the  dividends 
and  interest  to  accrue  on  the  shares  or  share  of  such 
children  or  child  in  and  towards  the  maintenance  and 
educatioa  of  such  children  or  child  respectively,  and  do 
and  shall,  when  and  so  oden  as  the  whole  of  such  in- 
terest, dividends,  and  annual  produce  shall  not  be  so 
applied  as  aforesaid,  lay  out  and  invest  the  same  in  the 
purchase  of  like  Bank  annuities,  and  add  the  interest 
thereof  from  time  to  time  to  the  principal  by  way  of 
accumulation  (such  accumulation  to  be  for  the  benefit 
of  such  child  or  children,  and  to  be  transferred  and 
become  vested  interests  at  the  same  age  or  ages,  and 
to  be  liable  to  the  same  chance  of  survivorship  as  here- 
inbefore declared  respecting  the  principal  of  such  Bank 
annuities) :  provided  always,  and  my  will  is,  that  not- 
withstanding the  trusts  aforesaid,  it  shall  be  lawful  for 
my  said  trustees,  or  the  survivor,  or  the  executors, 
adminbtrators,  and  assigns  of  such  survivor,  after  the 
decease  of  my  said  daughter  (if  they  or  he  shall  think 
fitf  bat  not  otherwise),  at  any  time  or  times  during  the 
minority  of  any  child  or  children  pre>umptively  entitled 
to  any  shares  or  share  of  and  in  the  portion  herel)y  pro- 
vided for  my  said  daughter  (being  a  son  or  sons),  to  call 
in  any  part  of  the  capital  out  of  which  the  share  or 
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shares  of  any  such  son  or  sons  shall  be  presumptiTdy 
payable,  but  not  exceeding  in  the  whole  for  each  and 
any  such  son  one  half  of  his  presumptive  portion  at  the 
time,  and  to  apply  the  monies  so  to  be  called  in  for 
placing  any  such  son  or  sons  in  any  professioa  or 
employment,  or  for  his  or  their  instruction  therdn, 
or  otherwise  for  his  or  their  advancement  in  the  world, 
notwithstanding  his  or  their  portion  or  portions  shall 
not  have  then  become  payable:  and  my  will  ftirtber 
is,  that  in  case  all  the  children  of  my  said  daughter 
shall  die  without  having  acquired  a  vested  interest  or 
vested  interests  in  the  capital  of  the  said  Bank  annui- 
ties, then  and  in  such  case  I  direct  that  the  same 
shall  sink  into  and  form  part  of  the  general  residue 
of  my  said  personal  estate,  and  be  applied  and  disposed 
of  accordingly.  And  as,  to,  for,  and  concerning  the  sum 
of  10,000/.  4  per  cent*  Bank  annuities  (the  remaining 
part  of  the  said  sum  of  20,000/.  like  annuities)  herein* 
before  directed  to  be  raised  out  of  my  said  personal 
estate,  upon  trust  that  my  said  trustees,  or  the  sur- 
vivor of  them,  or  the  executors,  administrators,  or 
assigns  of  such  survivor,  do  and  shall  stand  and  be 
possessed  of  and  interested  in  the  same,  and  of  and  in 
the  dividends,  interest,  and  annual  produce  from  time 
to  time  to  arise  therefrom  in  trust  for  my  said  daughter 
Lady  Sophia  Caoentry  and  her  issue,  the  same  to  be- 
come an  interest  vested  in  and  to  be  assigned  and 
transferred  to  her  and  her  issue  at  such  or  the  like 
ages  or  times,  in  such  or  the  like  shares  and  propor- 
tions, and  in  such  or  the  like  events,  and  to  be  subject 
to  such  or  the  like  trusts,  provisos,  and  declarations 
as  I  have  hereinbefore  expressed  and  declared  of  and 
concerning  the  like  portion  hereby  provided  for  my 
said  daughter  Lady  Barbara  CavenUry  and  her  issae." 
The  testator,  in  a  subsequent  clause,  gave  the  residae 
of  his  personal  estate  in  trust  for  his  children  (except 

his 
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his  SOD  Lord  Deerhurst  and  his  son  John\  and  their 
issue,  in  manner  therein  mentioned.  Then  came  the 
following  proviso :  —  *^  Provided,  and  I  do  hereby  Air- 
iher  direct,  that  whatever  sum  and  sums  of  money  I 
have  already  paid  or  advanced,  or  may  hereafter  pay 
or  advance  to  or  for  the  use  of  any  of  my  children  in 
my  lifetime,  for  which  I  have  already  taken  or  shall 
hereafter  take  any  acknowledgment  in  writing,  shall  be 
brought  into  hotchpot  before  any  division  shall  be  made 
of  my  said  residuary  estate  and  effects,  or  otherwise  the 
same  shall  be  received,  taken,  or  allowed  as  part  of  the 
share  or  provision  of  my  said  residuary  estate  and 
effiicts,  to  which  the  child  or  children,  to  or  for  whose 
use  or  benefit  such  advance  or  payment  has  been  or 
shall  be  made*,  unless  I  shall  by  some  codicil  hereto, 
or  other  writing  under  my  hand  hereafter,  give  any 
directions  to  the  contrary."  After  various  other  direc- 
tions, the  will  proceeded  as  follows :  —  *^  And  I  do 
hereby  further  declare  my  will  to  be,  that  the  legacies 
and  benefits  hereinbefore  bequeathed  by  me  to  or  in 
&voar  of  my  said  children,  or  any  of  them,  shall  not 
be  in  satisfaction  for,  but  in  addition  to,  any  portion  or 
provision  to  which  they  are  or  shall  be  entitled  under 
any  articles  or  settlement  already  executed  by  me  in 
their  &vour,  other  than  and  except  such  sums  as  are 
hereinbefore  directed  to  be  brought  into  hotchpot  as 
aforesaid.'' 


V, 

The  Barl  of 
Coven  TSY. 


On  the  20th  July  1818,  the  testator's  daughter. 
Lady  Barbara^  intermarried  with  Mr.  Crawfurd^  without 
her  &tber's  consent.  Upon  this.  Lord  CaDentty^  by  a 
codicil  dated  the  25th  day  of  July  1818,  revoked  the 
Itg^  of  10,000/.  four  per  cent  Bank  annuities,  and  all 
other  benefits  given  by  his  will  to  Lady  Barbara  and 

her 

*  The  lentence  is  imperfect ;  it  is  printed  as  it  was  in  the  briefs. 
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18S3.        her  issue,  and  he  thereby  gave  to  her,  in  ]ieu  of  his 

g  ~"  *"       former  bequest,  a  sum  of  5000/.  four  per  cent.  Bank 

9.  annuities,  for  her  life  only.    Afterwards,  by  a  deed  bear- 

Ca?wiT»T  ^    ing  date  the  9th  day  of  Jtdy  1 825,  the  testator  covenanted 

to  pay  a  sum  of  1 0,000/.  sterling  to  trustees,  upon  certain 

trusts  thereby  declared  for  the  benefit  of  Lady  Barbarm 

and  her  children ;  and  by  a  codicil  dated  the  1 1th  day  of 

Jidy  1825,  referring  to  the  deed  of  the  9th  of  Jubf^  be 

declared  the  10,000/.  to  be  in  satisfaction  of  all  legacies 

or  sums  of  money  given  to  his  said  daughter,  or  in 

trust  for  her,  by  his  will,  or  any  codicil  thereto.     In 

pursuance  of  his  covenant.  Lord  Caoentry^  on  the  Ist  of 

August  1825,  laid  out  10,000/.  in  the  purchase  of  three 

per  cent.  Bank  annuities,  in  the  names  of  the  trustees  of 

the  settlement  made  in  the  preceding  Jvly. 

Lady  Barbara  and  Lady  Sophia  were  the  two  yoangest 
children  of  the  Earl  of  Coventry ;  and  he  had  seven  other 
elder  children,  each  of  whom,  upon  the  death  of  TTkoma$ 
Coventry,  became  entitled  under  the  will  of  T^kamas  to 
legacies  of  10,000/.  four  per  cent  Bank  annuities.  Lady 
Sophia  and  Lady  Barbara  were  not  born  at  the  time  of 
Thoma^s  death,  and  took  nothing  under  his  will.  In 
1811,  Lady  Augusta,  one  of  the  seven  elder  children, 
intermarried  with  Sir  WiUoughby  Cotton,  Shortly  after- 
wards the  Earl  of  Coventry  advanced  29.O0L  for  the  pur* 
chase  of  a  commission  for  his  son-in-law,  and  360/.  for 
the  purchase  of  a  lease  of  a  house ;  and  on  that  occasion 
he  took  from  Lady  Augusta  an  acknowledgment,  signed 
by  her,  in  the  following  words :  *^  I  acknowledge  to  have 
received  from  my  father,  the  Earl  of  Coventry,  the  sum 
of  2,200/.,  advanced  to  me  at  my  request,  towards  the 
purchase  of  a  commission  in  the  army  for  my  husband, 
Willoughiy  Cotton;  also  860/.  towards  purchasing  the 
lease  of  a  house  in  Cadogan  Place,  which  sums  make 
together  2560/.,  but  which  is  not  to  be  claimed  from  me 

or 
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or  my  husband,  otherwise  than  by  a  deduction  from  any 
property  which  may  be  left  to  or  in  trust  for  me  or  him 
by  the  will  of  my  father." 

Under  these  several  circumstances,  the  third  question 
in  the  cause  was,  whether  Lady  Sophia  GresUy  was 
entitled,  not  only  to  the  sum  of  10,000/.  four  per  cent 
Bank  annuities,  according  to  the  condition  of  the  bond 
given  by  her  father  upon  her  marriage,  but  also  to  the 
10,000/.  four  per  cent.  Bank  annuities  provided  for  her 
by  the  wilL 


18SS. 


Sheffteld 
The  Earl  of 

COVBMTAY. 


Mr.  Bickersteth  and  Mr.  James  Russell  argued  that, 
according  to  the  general  doctrine  on  the  subject  of 
double  provisions  or  portions,  the  bond  was  a  satisfac* 
tion  of  the  legacy ;  and  that  the  testator  throughout  the 
will  manifested  a  plain  intention  to  give  equal  benefits  to 
his  daughters.  His  reason  for  giving  legacies  of  10,000/. 
four  per  cent  Bank  annuities  to  the  two  youngest 
daughters  was,  that  each  of  the  elder  children  had  an 
equal  legacy  under  the  will  of  Thomas  CaoerUry.  The  very 
motive  of  tlie  bounty  was  equality.  But  if  Lady  Sophia 
was  allowed  to  take  the  legacy  in  addition  to  the  sum 
secured  to  her  by  the  bond,  the  equality  would  be 
destroyed,  and  she  would,  to  the  extent  of  the  legacy, 
derive  more  from  her  father  than  any  of  her  sisters  did. 
Tbey  cited  Hartopp  v.  Hartopp(a)j  Trimmer  v.  Bayne  (6), 
Chaoe  ▼.  Farrant  (c).  Ex  parte  Pye  {d) ;  and  they  re- 
ferred to  Weall  V.  Rice{e\  Booker  v.  All€n{g)f  and 
Ucyd  ▼•  Harvey  (A),  as  cases  in  which  all  the  principal 
aathorities  had  been  reviewed,  and  the  rule  finally 
established. 

It 


(a)  17  Vtt.  iS4. 
lb)  7  Ves.  508. 
(<?)  18  Ves.  8. 
(J)  18  Ves.  140. 


(e)  p.  25l.supr^ 
(g)  p.  270.  iuprd. 
(h)  p.  510.  supril. 
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Sbkpfiild 
The  Earl  of 

COYSNTBT. 


It  was  true  that  the  limitations  of  the  settlement  did 
not  correspond  exactly  with  the  trusts  on  which  the 
legacy  was  given.  Sir  Roger  Gresley  took  an  interest 
under  the  settlement,  but  took  nothing  under  the  will: 
Lady  Sophia  took  a  greater  beneficial  interest  under  the 
will  than  under  the  settlement;  and  the  limitations  to 
the  children  in  die  settlement  and  the  will  differed  in 
various  minute  particulars,  although  the  precise  nature 
of  the  limitations  in  the  settlement  did  not  appear  upon 
the  pleadings.  But  such  differences  as  these  did  not  ex- 
clude the  application  of  the  rule  against  double  por- 
tions ;  both  provisions  being  substantially  for  tlie  benefit 
of  the  daughter  and  her  family. 


Mr.  Tinnet/f  and  Mr.  Spence^  contra. 


Besides  the  difierences  between  the  trusts  of  the  setde- 
ment  and  the  trusts  oa  which  the  legacy  is  given,  it  is  Co 
be  observed,  that  the  legacy  is  of  greater  amount  than 
the  provision  made  by  the  bond ;  for,  according  to  the 
judgment  of  the  Court  on  the  first  two  questions,  the 
legacy  would  entitle  the  legatee  to  10,000/.  four  per 
cent.  Bank  annuities,  while  the  bond  will  be  satisfied  by 
a  like  sum  of  3^  per  cent,  stock.  From  the  conduct  of 
the  testator  to  his  other  daughters,  it  may  fairly  be  pre- 
sumed, that  he  intended  Lady  Sophia  to  take  both  pro- 
visions. When  Lady  Augusta  married,  he  advanced 
for  her  benefit  a  sum  of  2,560/.,  and  he  took  the  pre- 
caution of  having  an  acknowledgment  signed  by  her, 
for  the  purpose  of  shewing  that  the  advancement  was 
to  be  a  satisfaction,  pro  tanto,  of  what  she  might  be 
entitled  to  under  his  will.  When  he  made  a  settlement 
of  10,000/.  on  Lady  Barbara  and  her  children,  be  was 
at  the  trouble  of  making  a  codicil,  for  the  sole  purpose 
of  declaring,  that  the  settlement  was  a  aatisiaction  of 
any  legacy  he  had  given  to  her,  though  the  only  legacy 

at 
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tt  time  bequeathed  to  her  was  a  life  interest  in  5000/. 
«r  cent  stock.  If  the  testator  had  meant  the  settle- 
on  Lady  Sophia  to  be  a  revocation  of  the  legacy 
to  ber,  would  he  not  have  taken  the  same  course 
the  case  of  Lady  Barbara^  and  declared  his  pur- 
trf  a  codicil  ?  The  presumption  thus  arising,  that 
sISitor  did  not  intend  the  settlement  to  be  a  satis- 
B  tmd  ademption  of  the  l^acy,  was  greatly  in- 
sd  by  the  express  declaration  contaiined  in  his 
thaty  with  the  exception  of  the  sums  expressly 
ed  to  be  brought  into  hotchpot,  the  legacies 
iftthed  to  any  of  his  children  were  to  be,  not  in 
iction  for,  but  in  addition  to,  any  portion  or  pro- 
i  to  which  they  were  or  should  be  entitled  under 
irticles  or  settlement  then  already  executed  by 


18SS. 


Sbkffiild 

V. 

The  Earl  of 

COVBMTKY. 


f  Master  of  the  Rolls. 

on  the  third  question  I  am  of  opinion,  that  the 
r  of  10,000/.  4  per  cent.  Bank  annuities  to  Lady 
%  is  satisfied  by  the  bond  given  by  the  testator  on 
larriage,  and  that  she  is  not  entitled  to  both  pro- 
8.  The  inferences  drawn  from  the  testator's  con- 
flrith  respect  to  Lady  Augusta  and  Lady  Barbara^ 
»t  aflford  the  conclusions  contended  for  as  to  the 
>r^s  intention ;  and  the  differences  between  the 
tions  of  the  settlement  and  the  will  are  not  such 
prevent  the  application  of  the  rule  as  to  double 

OS. 


336  CASES  IN  CHANCERY. 

1831. 


RoLu.  GILL  V.  SHELLEY. 

1831. 
Jan,  S8. 

A  testatrix  ^T^HE  testatrix,  Elizabeth  Merricksj  the  wife  oijdma 

ff^e  a  share  -■-    j^gjrricks^  being  empowered  by  her  marriage  set* 

siduary  estate  dement  to  dispose  of  her  estate  notwithstanding  her 

SSf^"''""  coverture,  did,  by  her  will,  give  the  whole  of  her  estate^ 

Gladman  de-  both  real  and  personal,  to  her  husband  for  his  liie^  and 

Gladman  iSi  ^^^  ^^^  death  she  gave  parts  thereof  to  different  per* 

two  children,  gons ;  and  as  to  her  residuary  estate  she  directed  her 

mate,  the  trustees  and  executors  "  to  divide,  share,  and  pay  the 

other  ill^ti-  same  equally  to,  between,  and  amongst  Anne  Maria 

dence  was  HaU^  widow,  now  or  lately  residing  at  Carter's  Comer 

J?ve ufatOie  '°  ^®  ?*"«**  ^^  Hellindey,  the  adopted  daughter  of 
illegitimate  Thomas  Colbran^  heretofore  of  Hailsham^  yeoman,  de- 
quired  the  ceased,  the  before  named  and  described  Sarah  Kennd 
reputation  of  and  Thomas  Martin  respectively,  notwithstanding  the 
child  of  ikary  bequests   hereinbefore   made  to   them,  and   over  and 

Gladman:        above  the  same  respectively;  and  also  to  and  between 

that  the  tes-  i,         i 

tatrix  well        and  amongst  all  and  every  the  legitimate  children  of 

fert^and  that  ""^  relations  who  (those  who  are  relatives)  were^  are, 
Marif  Glad-  or  may  be  in  consanguinity  to  me  of  the  degree  of  first 
thwe^two"  ^  cousins,  either  paternally  or  maternally  (except  the  be- 
chiidren.  fore  named  Elizabeth  Stephens^  whom  I  exclude  fix>m 

receiving  any  part  or  share  of  the  same) ;  and  in  this  last 
bequest  I  include  William  Freeman^  the  son  of  the  late 
Charles  Freeman  of  the  Cliffe  aforesaid,  grocer,  Elixabetk 
Merricks  (deceased),  the  grandson  of  the  before  named 
Henty  Freeman  and  Mary  his  wife,  intending  that  he 
the  said  William  Freeman  shall  have  and  take  such 
part,  share,  and  interest  therein,  as  his  father  the  said 
Charles  Freeman  deceased  would  have  been  entitled  to 
if  living  under  this  my  will  in  this  particular  respect; 
and  in  case  any  of  the  parties,  or  any  of  the  children  of 

my 
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y  sttd  relatives,  to  whom  I  have  given  a  distributive  1831. 
Mve  of  the  residue  and  remainder  of  my  said  real  and 
nonal  estate,  or  of  any  other  description  of  estates 
li  liereinbefore  disposed  o^  and  amongst  whom  I 
dude  the  children  of  the  late  William  Martin  of 
fdiltkam  aforesaid,  shopkeeper  and  farmer,  deceased; 
so  the  children  of  the  late  Elizabeth  Hastings  of  Hail* 
mm  aforesaid,  deceased  (before  Elizabeth  Martin);  also 
e  children  of  the  late  Mary  Gladmauj  of  East  Dean  in 
e  Mid  county  ofSussea:,  deceased  (before  Maty  Black-' 
ifi)f  and  likewise  the  children  of  such  of  them  my 
id  relatives  last  before  described,  as  shall  happen  to  die 
my  lifetime  or  in  the  lifetime  of  my  said  husband,  the 
lare  of  him,  her,  or  them  so  dying,  shall  go,  and  be  pay- 
ile,  and  paid  equally  to  and  amongst  the  children  of 
leh  deceased  person  or  persons)." 

The  testatrix  died  in  the  year  1827. 

At  the  time  of  making  her  will,  there  were  living  two 
lildren  of  Mary  Gladman,  who  was  then  dead,  and  was 
scribed  in  the  will  as  the  late  Maty  Gladman :  one  of 
«iii,  the  Defendant  Charlotte  Shelley^  was  an  ille- 
timate  child,  born  before  the  marriage  of  her  mother 
ith  John  Gladman^  and  the  other,  a  legitimate  child, 
NTH  after  the  mother's  marriage. 

Mary  Gladman  was  the  daughter  of  Joseph  and  Mary 
tackman^  which  Mary  Blackman  was  a  first  cousin  of 
le  testatrix. 

The  husband  of  the  testatrix  had  died:  and  the 
wation  in  the  cause  was,  whether  the  Defendant 
iarlotte  Shelley  was  entided  to  share  in  the  testatrix's 
sidnary  estate  as  one  of  the  children  of  the  late  Mary 
laiman. 

It 
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1831.  It  was  proved  in  the  cause,  that  Charlotte  ShdUjf  was 

an  illegitimate  child  of  Mary  Gladman^  and  bom  in  the 
year  1 796 ;  that  Mary  Gladman  was  acquainted  with  the 
testatrix  before  the  birth  of  the  child ;  that,  prior  to  her 
marriage,  and  soon  after  the  birth  of  the  Defendant 
CharloUe  SheUejfj  she  went  to  live  in  the  bouse  of  the 
testatrix,  and  that  the  testatrix  was  well  aware  that 
Mary  Gladman  had  such  illegitimate  child;  that  the 
child,  when  quite  an  infant,  and  during  the  residence 
of  the  mother  with  the  testatrix,  was  frequently  brought 
to  the  house  of  the  testatrix,  and  treated  afiectionately  by 
the  testatrix ;  that,  Mary  Gladman  being  uneasy  at  her 
separation  from  her  child,  the  testatrix  proposed  that  the 
child  should  reside  with  some  person  near  to  her,  and 
offered  to  pay  the  extra  expense  which  would  therdqr 
be  occasioned;  that  the  Defendant  Charlotte  Shdky 
went  by  the  name  of  Blackman^  was  put  out  to  nurse 
for  the  first  year  after  her  birth,  and  afterwards  resided 
with  the  father  and  mother  of  Mary  Gladman  until  the 
marriage  of  Mary  Gladman^  and  from  that  time  she 
resided  with  John  Gladman  and  Mary  Gladman  until 
the  death  of  Mary  Gladman :  that  Mary  Gladman^  after 
her  marriage  and  until  her  death,  resided  with  her  hus- 
band at  the  distance  of  nine  or  ten  miles  from  the  testa- 
trix, and  continued  to  be  in  the  habit  of  going  to  the 
house  of  the  testatrix  until  she  died ;  that  she  frequendy 
took  her  two  children  with  her  to  visit  the  testatrix, 
and  that  the  testatrix  well  knew  that  Mary  Gladman 
had  only  one  child  after  her  marriage. 

Mr.  Bickerstethj  for  the  Plaintiffs. 

Mr.  Pemberton  and  Mr.  Wigramj  for  Charlotte  SheUet/. 

Mary  Gladman  had  only  one  legitimate  child.     As  she 
was  dead  at  the  date  of  the  will,  there  were  not  persons, 

and 
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and  there  never  could  by  any  possibility  be  persons,  18  8 1 
who  would  answer  the  description  of  "children  ot Mary 
Gladman/'  if  that  description  was  to  be  confined  to  legi- 
timate children ;  and  these  facts  were  well  known  to  the 
testatrix*  It  therefore  becomes  necessary  to  look  to  cir- 
cumstances dehors  the  will  (a),  in  order  to  see,  whether 
there  were  persons  who  would  come  within  the  de- 
scription, taken  in  a  more  extended  sense,  and  whom 
the  testatrix  meant  to  denote  by  the  words  she  used: 
Woodhouselee  v.  Dalrymple  (b).  Here  the  evidence  es- 
tablishes a  state  of  circumstances,  from  which  there 
arises  a  necessary  implication  that  the  testatrix  included 
Charkdte  Shelly  as  one  of  the  children  oSMary  Gladman : 
^necessary  implication,  meaning,"  as  Lord  Eldon  says 
in  Wilkinson  v.  Adam  (c)  "  not  natural  necessity,  but  so 
strong  a  probability  of  intention,  that  an  intention  con- 
trary to  that  which  is  imputed  to  the  testator  cannot 
be  supposed.'^ 

Mr.  Bacon,  for  the  representatives  of  James  Gladman, 
the  only  legitimate  child  of  Mary  Gladman. 

The  only  point,  on  which  Lord  Eldon  in  Wilkinson 
V.  Adam  received  evidence  dehors  the  will,  was,  to  esta- 
blish the  fact  that  there  were  persons,  not  legitimate 
children,  who  had  gained  the  reputation  of  children : 
*'  If  my  judgment  upon  this  case,"  says  his  Lordship  (a), 
^  is  supposed  to  rest  upon  any  evidence  out  of  the  will, 
except  that  which  establishes  the  fact,  that  there  were 
individuals  who  had  gained  by  reputation  the  name  and 
character  of  his   children,   that   conclusion   is   drawn 

without 

(a)   See  Mr.  WigramU    Ex-         [b)  2  Mer.  419. 
amkiation  of  the  Rules  of  Law  (c)  1  Ve$.  ^  B,  466. 

retpecting  the  Admission  of  Er-         {d)  1  Ves,  4-  B,  462. 
trinsic  Evidence  in  Aid  of  the  In- 
terpretatum  of  Wills,  pp.  52,  35. 
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1831.  without  sufficient  attention  to  the  grounds  on  which 
the  judgment  is  formed ;  my  opinion  being,  that,  taking 
the  fact  as  established,  that  there  were  children  who 
had  gained  the  reputation  of  being  his  children,  it  does 
necessarily  appear  on  the  will  itself  that  he  intended 
those  children/'  Now  assume  that  Mary  Gladman  had 
only  one  I^itimate  child,  and  that  she  had  also  an  it* 
legitimate  child;  that  state  of  things  will  not  entitle 
Charlotte  Shelley  to  participate  in  the  bequest  along  with 
the  Intimate  child  of  Mary  Gladman.  In  Hart  ▼• 
Dwrand  (a),  a  testator  gave  a  lq;acy  to  ^'  every  of 
the  sons  and  daughters  of  his  late  cousin:"  his  cousin 
left  one  legidmate  daughter,  and  one  son  and  one 
daughter  illegitimate.  It  was  held  that  the  latter  were 
not  entitled  under  the  will,  and  that  evidence  of  the  in- 
tention of  the  testator  was  not  admissible.  In  Swahu  ▼• 
Kennerley  (6),  the  bequest  was  to  *^  all  and  every  tbe  child 
and  children  of  the  testator's  late  son  Jhowuu  SwoM 
deceased,  equally  to  be  divided  between  or  amongst 
them."  The  son  Thomas  left  three  children,  of  whom 
one  was  l^itimate,  but  the  other  two,  Thomiu  and  John 
Swaine^  were  born  before  marriage.  Lord  Eldon  held 
that  the  legitimate  son  alone  was  entitled,  and  assigned 
as  the  reason  of  his  judgment,  *^  that  the  will  itself  does 
not  prove  that  the  testator  meant  an  illegitimate  child ; " 
'^  The  will,"  he  said,  "must  prove,  that  illegitimate 
children  are  intended ;  and  extrinsic  evidence  can  be  re- 
ceived only  for  the  purpose  of  collecting  who  had  acquired 
the  reputation  of  being  children  of  the  person  named  in 
the  will."  There  is  here  a  legitimate  child;  and  the 
circumstance  that  there  is  only  one  legitimate  child  will 
not  enable  an  illegitimate  child  to  take  along  with  him 
under  the  general  description  of  children. 

Mh 

(a)  3  Arul.  684.  {b)  I  Vei.  i  B,  469. 
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Mr.  Pembertmy  in  reply,  said,   that   the  rule  that        1831. 
children  and  illegitimate  children  could  not  take  toge- 
ther under  the  general  description  of  children,  applied 
only  to  cases  in  which  the  word  was  used  to  describe  a 
class,  and  not  where  (as  in  the  case  before  the  Court) 
the  word  clearly  described  particular  individuals  :  that 
i^  in  Wilkinson  v.  Adam^  the  testator  had  survived  bis 
wife  and  married  Ann  LewiSf  the  legitimate  children  of 
that  marringe  would  have  taken  jointly  with  the  ille- 
gitimate children,  in  whose  favour  the  cause  was  decided : 
that  Swaine  v.  Kennerley  was  distinguishable  from  the 
case  before  the  Court,  because  it  did  not  appear  that, 
in  that  case,  the  facts  were  known  to  the  testator ;  that 
the  same  remark  applied  to  Hart  v.  Durandf  for,  as  the 
testator  there  spoke  of  sons,  when  there  was  no  legitimate 
son  and  only  one  illegitimate  son,  the  will  shewed  that  he 
was  not  acquainted  with  the  state  of  J.  Durand^s  family ; 
and  besides,  the  evidence  in  that  case  was  tendered  to 
prove  the  testator's  intention  to  comprehend  illegitimate 
children,  and  not  to  establish  facts,  from  which,  taken 
in  connection  with  the  language  of  the  will,  that  inten- 
tion would  necessarily  be  inferred. 

The  Master  of  the  Rolls. 

The  question  in  cases  of  this  sort  is  a  question  of 
intention.  Primd  facie^  the  term  children  is  intended 
to  mean  legitimate  children  ;  and  if  there  are  legitimate 
children,  or  if  it  be  possible  that  there  should  be  legiti- 
mate children  of  the  person  named,  no  illegitimate  child 
can  take  under  the  description  of  children.  If,  in  this 
case,  there  had  been  no  legitimate  child  of  Mary  Glad' 
man  at  the  time  of  making  the  will,  and  there  had  been 
two  illegitimate  children,  inasmuch  as  the  death  of 
Mary  Gladtnan  made  it  impossible  that  there  should 
be  any  future  legitimate  child,  there  can  be  no  doubt 

that 
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..Mice  would  have  been  admissible  to  praav  ttae 
I'.iJ  ihe  two  children,  who  had  acquired  ibn-nfr' 
.:ju  ut*  being  ihe  children  of  Mary  Giattmrnrnf  waaiA 
c  Uiken  under  the  description  of  her  children  hytiwap 
>  liie  clear  intention  of  the  testatrix.  If,  in  tftBoaiiv 
.lie  gift  bad  been  **tothe  two  children'' of  IfiaijrGUDm 
deceatied,  then,  inasmuch  as  the  death  of  Maty  CSnHmni 
liad  made  it  impossible  that  there  should  be  two  Mpn*- 
mate  children,  ought  not  evidence  to  be  admiuibiit  of 
the  facts  from  which  it  was  demonstrated  that  ibe  xa* 
tatriz  meant  to  include  the  illegitimate  child  miw  liod 
acquired  the  reputation  of  being  the  child  of  JE07 
Gladman?  And  is  there,  as  to  this  point,  anr  iounii 
and  rational  distinction  between  the  expression  ^dta 
children,"  which  necessarily  describes  more  thaoi  one 
child,  and  the  expression  ^Uhe  two  children?" 


Considering,  then,  that  *^ children"  is  an  ai 
term,  which  may  mean  Intimate  child  or  ill 
children  who  have  acquired  the  reputation  of 
children  ;  and  assuming  that,  if  there  are,  or  by  any 
bility  may  be,  legitimate  children  to  satisfy  the 
no  illegitimate  child  can  take  together  with  the  h 
children,  although  that  point  is  denied  by  the  ju4p^  m 
Wilkinson  v.  Adam^  —  I  think  the  evidence  admissible  ia 
this  case:  and  the  evidence,  being  admitted,  demonsUalei 
that  the  testatrix  did  mean  to  include  the  Defendiil 
Charlotte  Shelley  under  the  expression  of  **  the  children 
the  late  Mary  Gladman.*' 

In  the  case  of  Swaine  v.  Kennerley^  the  expression  is, 
*^  the  child  or  children  of  my  late  son  Thomas  Swaim, 
deceased,"  which  implied  a  doubt  in  the  mind  of  the 
testator  whether  his  late  son  had  more  than  one  child. 
In  Hart  v.  Durand,  the  expression  is,  "to  every  of  the 
sons  and  daughters  of  my  late  cousin  J.  Dwand  ;"  and, 

that 
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that  cousin  having  left  only  one  legitimate  daughter,  and 
only  two  illegitimate  children,  a  son  and  a  daughter,  the 
expression  in  the  will  manifested  that  the  testator  was 
ignorant  of  the  actual  state  of  Durctnd^s  family.  Neither 
of  these  cases,  therefore,  demonstrated  a  clear  intention 
OD  the  part  of  the  testator  in  favour  of  the  legitimate 
diildren.  (a) 

{a)  See  Ba^et^  v.  MoUard,  1  Ruts.  4*  Mylne,  £S1. 
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DOWLING  V.  TYRELL, 

TN  this  case,  the  testator  gave  a  legacy  to  an  infant 
'*'  described  in  the  will  as  his  natural  child,  with  a  di- 
RCtion  to  apply  the  interest  for  his  maintenance,  during 
hb  minority. 

A  question  was  made,  whether  the  interest  was  pay- 
able on  the  legacy  from  the  death  of  the  testator,  or  from 
the  end  of  the  year  after  his  death. 


Rolls. 
Feb.  14. 

Where  a 
legac)'  is  give 
to  a  natura 
child  ,with  . 
direction  to 
apply  the  in- 
terest for  his 
maintenance, 
the  interest  is 
payable  from 
the  death  of 
the  testator. 


The  cases  cited  were  Raven  v.  Waile  («),  BccJcford  v. 
TMn  (i),  Newman  v.  Bateson.  (c) 

The  Master  of  the  Rolls  ruled  that  interest  was  pay- 
able from  the  death  of  the  testator. 

(a)  1  Smam.  SSS.        (b)  1  Vet.  sen.  308.         (c)  3  Swant.  689. 
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5?^  COLLINSON  r.  PATER. 

COLLINSON  c  KNIBB. 

A  jwkmeDt.  QEOBGE  KSIBBj  by  bis  will,  dated  the  26th  of  J^ 
tMtoTf^idi  ^  ®^^  bequeathed  unto  die  Plaintiffi,  their  executors, 

in  his  lifedme  admiDistrators,  and  assigns,  all  his  personal  estate  and  e(- 
ported  in  a  fects,  upon  trust  to  get  in  the  same,  and  all  such  ddits  as 
creditor't  suit,  might  be  owing  to  him  at  the  time  of  his  decease,  and  to 
cmnlmDce        sell  and  convert  into  money  all  such  part  or  parts  of  hb 

■^'****"8  die  personal  estate  as  should  not  at  the  time  of  his  decease^ 
real  estate  of    ' 

the  debtor,  consist  of  ready  money.    He  then  directed  that  the  trost- 

hlhU^  monies  should  be  invested  on  government  securities; 

a  charitahle  and  that,  after  paying  out  of  the  dividends  an  annuity  of 

wi^inSe  ^^  ^ Elizabeth  Knight  during  her  life,  his  trustees  and 

statute  of  the  executors  should  divide  the  residue  of  the  interest  and 
a  G  fi  c  sfi 

dividends  equally  between  four  such  persons,  being  the 

widows  of  respectable  tradesmen,  who  were  at  the  time  of 

their  decease  inhabiting  and  dwelling  in  the  parish  of 

Newport  Pagnel^  such  widows  being  members  of  the 

established  Church  of  England^  as  the  vicar,  for  the  tioie 

being,  of  the  parish  should,  from  time  to  time,  nominate 

and  appoint.     Upon  the  death  of  Elizabeth  Knighl^  the 

annuity  bequeathed  to  her  was  to  fall  into  the  residue^ 

and  be  distributed  in  the  same  way. 

By  a  codicil,  dated  the  12th  of  August  1826,  the  tes- 
tator directed  his  trustees,  after  payment  of  the  annuityi 
to  divide  the  residue  of  the  dividends  of  the  trust  fundsi 
equally  between  Ann  Patera  Ann  HigginSj  Susannah  ImSf 
and  Hannah  Wilson^  during  the  term  of  their  natural 
lives  respectively ;  and  when  and  as  often  as  any  one 
of  the  last-mentioned  persons  should  die,  to  pay  the 

share 
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!»hare  of  her  so  dying  to  such  other  person,  being  the        1831. 
w'dow  of  a  respectable  tradesman,  who  was  at  the  time      *  ~   ^  ^ 

"^  ,   ,  COLLINSON 

of  his  decease  inhabiting  and  dwelling  in  the  town  of  v, 

Newport  Pagnelj  such  widow  being  a  member  of  the  es- 
tablished Church  of  England^  as  the  vicar,  for  the  time 
being,  of  the  said  parish  should,  from  time  to  time,  nomi- 
nate and  appoint,  during  the  term  of  her  natural  life : 
and  when  and  as  often  as  any  one  or  more  of  the  said 
four  widows,  so  to  be  nominated  and  appointed  as  afore- 
said, should  die,  to  pay  the  share  or  shares  of  her  or 
them  so  dying  to  such  other  person  or  persons  answer- 
ing the  description  aforesaid,  as  the  said  vicar  for  the 
time  being  should  nominate  and  appoint,  during  the 
term  of  her  or  their  life  or  lives  respectively. 

The  testator  in  his  lifetime  entered  up  a  judgment 
against  a  person  of  the  name  of  Mansell  for  the  principal 
and  interest  due  on  a  bond  conditioned  for  the  pay- 
ment of  2000/.  Mansell  having  died,  and  a  suit  having 
been  instituted  for  the  administration  of  his  estate,  Knibb 
proved  his  debt  in  that  suit;  and  the  master,  in  his  report 
made  in  Knibb's  lifetime,  found  the  judgment  to  be  a 
charge  on  MaiiscWs  real  estates.  ManselFs  personal 
estate  was  insufficient  for  the  payment  of  his  debts ;  and 
tlie  judgment  debt  was  paid  to  Knibb*s  executors  out  of 
the  proceeds  of  the  sale  of  ManselCs  real  estates. 

The  question  was  whether,  in  so  far  as  the  residue 
was  composed  of  ManseWs  debt,  the  ultimate  gift  to 
charitable  purposes  was  not  void,  as  coming  within  the 
Mortmain  Act,  9  G.  2.  c.  S6. 

Mr.  Wray^  for  the  Attorney-General. 

Mr.  IHnney  and  Mr.  Ching^  for  one  set  of  Defend- 

aots. 

A  a  2  Mr. 
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Mr.  Biclersteth  and  Mr.  Teei^  for  other  DeFendants. 

In  support  oF  the  validity  of  the  gift  it  was  argued, 
that  the  debt  due  from  Mansell  could  not  be  oonsidered 
as  an  **  estate  or  interest  in  or  a  charge  or  incumbrance 
aflfecting  any  lands :"  that  the  words  of  the  statute  had 
reference  only  to  charges  and  incumbrances,  on  certain 
specified  lands ;  and  that  the  judgment  gave  no  estate  in 
the  land,  but  merely  a  right  to  sue  out  an  elegit. 

On  the  other  hand,  it  was  contended  thai  a  judgment 
debt  was,  according  to  the  common  import  of  langoagef 
a  charge  affecting  land  :  it  gave  the  judgment  creditor  a 
lien  on  the  lands ;  and  secured  to  him  a  priority  over  any 
estate  created  by  a  subsequent  conveyance  from  the 
debtor.  In  the  present  case,  the  Master  had  actually 
found  this  debt  to  be  a  charge  on  ManselFs  real-e^UKo; 
and  to  such  an  extent  was  it  an  interest  in  land,  at  the 
time  of  KniWs  death,  that  it  was  subsequently,  by  means 
of  the  agency  of  the  Court  of  Chancery^  paid  quf  pf 
the  proceeds  of  ManselTs  real  estate.  <  ( 

The  Master  of  Ike  Rolls. 

The  testator,  George  Knibb^  in  his  lifetime  had  a  jodg^ 
ment  entered  up  against  one  Mansell^  (or  the  som  of 
23157.  2s.  \\d.  due  to  him  on  ManselFs  bond.  Adk 
the  death  of  the  debtor,  a  creditor's  suit  was  mslilciteil 
for  tlie  administration  of  his  estate;  and  it  being  in  thtt 
suit  referred  to  the  Master  to  take  an  account  of  the 
mortgages  and  other  incumbrances  afi*ecting  the  r^ 
estate  of  the  debtor,  that  judgment  debt  was  prcyted 
under  the  decree,  and  the  Master,  in  his  report  made  in 
the  lifetime  of  the  testator,  stated  the  judgment  debt  as 
one  of  the  incumbrancers  affecting  the  real  estate  of 
ManselL  The  testator,  by  his  will,  gave  his  reaidoaiy 
estate  to  certain  charitable  uses ;  and  the  question  in  the 

cause 
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cause  is,  whether  this  judgment  debt  is  within  the  statute 
of  the  9  G.  2.  c.  36. 

I  am  of  opinion  that  it  is  within  tlie  statute,  and  will 
not  pass  to  charitable  uses. 


1831. 


CotLlNSOM 

r. 
Pater. 


BETWEEN 


CATHERINE  RICHARDS,  wife  of  DAVID 
RICHARDS,  by  her  next  friend,  and  JOHN 
JOHN  -  -  .  .  Plaintiffs, 


AND 


THOMAS  DA  VIES,  JOHN  DAVIES,  and  DAVID 
RICHARDS  -  -  -    Defendants. 


Rolls. 
Feb.  15. 


"DY  articles  of  agreement,  dated  the  19th  of  January 
"^^  1799,  a  partnership  was  constituted  for  a  long 
term  of  years,  which  had  not  yet  expired.  Under 
these  articles  the  Plaintiffs  were  interested  in  the  part- 
MCihip;  but  they  had  not  interfered  actively  in  the 
busiDessy  which  was  managed  by  the  Defendant 
Tkomas  Davies.  The  Plaintiffs  alleged  that  proper 
acoouDta  of  the  partnership  dealings  had  not  been 
rendared  to  them  from  time  to  time,  and  that  they 
were  excluded  from  the  means  of  ascertaining  the  state 
of  tl>e  partnership  affairs.  They,  therefore,  filed  their 
bill  in  the  Court  of  Great  Sessions  for  the  counties 
of  Carmarthen^  Pembroke^  and  Cardigan^  praying  that 
an  account  of  the  partnership  dealings  might  be  taken, 
and  that  the  partnership  might  be  conducted  and  car- 
on  during  the  residue  of  the  term,  for  which  the 
was  established,    in   cunrorniity   to  the  articles 

A  a  i5  of 


The  Court 
will  direct  ao 
account  of 
past  partner- 
ship tranf- 
acUons, 
thoudi  the 
bill  docs  not 
pray  a  dis- 
solution; but 
it  will  make 
no  order  for 
carrying  on 
partnership 
concerns,  un- 
less with  a 
▼iew  to  a 
dissolution. 
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of  agreement  of  the  19th  of  January  1799;  that 
Thomas  Davies  might  be  decreed,  from  time  to  time^ 
to  produce  to  the  Plaintiffs,  and  to  permit  them  to 
have  access  to,  all  the  books  of  the  partnership; 
and  that  if  necessary,  a  proper  person  might  be  ap- 
pointed to  manage  and  conduct  the  partnership  trade^ 
and  to  receive  the  debts  due  and  to  become  due  to 
the  same. 


The  answer  suggested  that  the  accounts  of  all  deal- 
ings prior  to  the  filing  of  the  bill  had  been  settled ;  but 
there  was  no  evidence  of  the  alleged  settlements. 

The  cause  came  on  to  be  heard  in  the  Court  of 
Great  Sessions,  shortly  before  the  act  abolishing  the 
Welch  judicature  came  into  operation;  and  the  suit  w.i$ 
dismissed  with  costs,  on  the  ground  that  a  partner 
could  not  file  a  bill  to  have  the  accounts  of  a  partntr- 
ship  taken,  unless  he  prayed  the  dissolution  of  th^ 
partnership. 

The  cause  was  removed  by  the  Plaintiffs  into  the 
Court  of  Chancery,  pursuant  to  the  provisions  of  1 1  G.  4. 
&  1  fFI  4.  c.  70. ;  and  a  petition  of  re-hearing  was  pre- 
sented, which  now  came  on  to  be  argued. 


Mr.  Bickersteth  and  Mr.  John  Wilson^  for  the  Plain- 
tiffs. 

It  may  be  true  that  the  Court  will  not  interfere  to 
manage  a  partnership  by  a  receiver,  except  in  the  case 
of  a  dissolution,  and  with  a  view  to  winding  up  the 
concern ;  but  to  say  that  one  partner  shall  not  have  an 
account  against  another,  unless  he  will  consent  that  the 
partnership  shall  be  at  an  end,  is  a  very  different  pro- 
position, and  one  not  warranted  by  authority.     While 

the 
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the  old  action  of  account  was  in  use^  one  partner  might  1831* 
have  had  the  benefit  of  it  against  another,  without 
pntting  an  end  to  the  partnership.  *'  If  two  joynt 
merchants,"  says  Lord  Coke  (a),  ^<  occupy  their  stocke^ 
goods,  and  merchandizes  in  common  to  their  common 
profit,  one  of  them  naming  himselfe  a  merchant  shall 
hare  an  account  against  the  other  naming  him  a  mer* 
chant,  and  shall  charge  him  as  receptor  denariorum 
ijmm  B.  ex  qudcunque  causd  et  contractu  ad  comtmmem 
MtiUiatem  ipsorum  A.  et  B.  provenien\  sicut  per  l^em 
mercatoriam  ratiotiabiliter  monstrare  poterit"  The  ac* 
turn  of  account  has  now  fallen  into  desuetude,  and  a 
partner  is  without  remedy  at  law :  but  the  bill  in 
equity  has  been  substituted  for  the  action  of  account; 
and  it  would  be  extraordinary  if  a  bill  for  an  account 
coold  not  be  maintained  where  in  former  times  an 
action  of  account  might  have  been  brought  In  Harrison 
T.  Armitage  (i),  it  was  expressly  held  that  one  partner 
might  file  a  bill  against  his  co-partner  for  an  account, 
though  he  did  not  pray  a  dissolution ;  and  it  was  there 
said  that  Forman  v.  Homfray  (c)  applied  only  to  a  case 
of  interim  management,  which  would  not  be  granted, 
unless  the  bill  prayed  a  dissolution  of  the  partnership.  * 
If  the  rule  were  otherwise,  the  greatest  injustice  might 

be 

(«)  CVd,  IM.  172.0.         (6)  4  Mtid,  1 45.         (c)  8  Vtt.  4*  B,  S29. 


*   In  Kwndet  y»  HaugfUon^  declaring  the  rights  of  the  part* 

11  ^€».  16S.,  the  bill  prayed  an  nere,  and  directmg  accounts  of 

aecouift  without  praying  a  dis-  the  partnership  dealings  to  be 

ioliition ;   and   the  decree  di-  taken ;  and  that  decree  was  af- 

reeted  the  accounts  to  be  taken,  firmed  by  Lord  Sldon,     See, 

In  Chappie  v.  Caddly  Jac.  537.,  however,  Marshail  v.  Colman^ 

the  bill  did  not  pray  a  disso*  2  J.  4r  W,  266,     Lotccmbe  v. 

Intion;  yet  a  decree  was  pro-  RuueU^4Sim,8» 
aounced  by  Sir  Wiiiiam  Grants 

Aa  4 
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be  done  ivitkout  the  possibility  of  remedj.  A  trader 
admita  his  clerk  into  a  valuable  business,  with  a  view 
of  securing  a  large  proportion  of  the  profits  to  his  own 
widow  and  children  after  bis  decease;  the  peraon  tbm. 
admitted  gets  into  the  management;  the  original  owner 
dies;  the  business  is  carried  on  for  a  short  time;  the 
survivor,  knowing  the  widow  and  children  could  not 
carry  it  on  themselves,  refuses  to  account:  if  he  is  not 
made  to  account,  he  is  a  great  gainer;  if  those,  whom  he 
has  wronged,  are  induced  to  pray  for  a  dissolution,  he  is 
a  still  greater  gainer,  beins:  enabled  by  that  means  to 
appropriate  to  himself  the  whole  beneiic  of  the  business. 
What  can  be  more  extravagants  has  to  say,  that,  under 
such  circumstances,  the  party  injured  shall  not  have  an 
account,  unless  he  releases  the  party,  who  has  wronged 
him,  from  the  obligations  of  a  partner  in  time  to  come?  , 

Mr.  Pemberfofii  contra. 

Forman  v.  Homfray  was  not  a  case  of  interim  manage- 
ment: it  was  a  motion  to  have  money  paid  into  Court; 
and  Lord  'Eldon  refused  to  make  the  order,  on  the 
ground  that  a  partner  could  have  no  remedy  against  his 
co-partner  en  a  bill  not  praying  relief.  He  there  says 
that  *'  he  did  not  recollect  an  instance  of  a  bill,  filed  by 
one  partner  against  the  other,  praying  an  account  merely, 
and  not  a  dissolution;"  and  he  observed  that,  '*  if  a 
partner  can  come  here  for  an  account  merely^  pending 
the  partnership,  there  seems  to  be  nothing  to  prevent 
his  coming  annually."  fValers  v.  Tai/lar  (a)  is  to  the 
same  effect ;  and  in  the  case  of  Kinder  v.  Taylor  (men- 
tioned in  Gcnsis  Treatise  ofi  Partnership)  {b)  the  same 
doctrine  is  recognised.  Here  the  bill,  far  from  con- 
templating  a  dissolution,  prays  that  the  partnership  nrtj 

be 

(fl)  15  Vcs,\0.  [b)  Stated  also  in  CWfj^er  m 
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ittedon  during  the  residue  of  the  tenob,  and  che 
t'lM  oalled  upon  to  interfere  in  carrying  itoB^  so 
'«eoiire  to  the  Plaintiflb  what  they  conceive  they 
a  light  to. 

kr Master  ^  the  Roixs. 

1)111  was  filed  in  the  Court  of  Great  Sessions  of  the 
bT  counties  oi  Carmarthen^  Pembroke^  and  Cardigan 
le  partner  against  another,  praying  for  an  account 
tiat  was  due  to  the  Plaintiffs  in  respect  of  the  past 
lenihip  transaciions,  and  that  the  partnership  might 
irHed  on  and  conducted  under  the  decree  of  the 

i. 

bkbelieflring  of  the  cause  in  Wales^  the  bill  was  dis*> 
iff  with  costs. 

36  Plaintiffs,  under  tlie  statute  of  1 1  G.  4.  &  I  fT*  4. 
.y  .presented  a  petition  of  rehearing. 


S5f 


•i 


support  of  the  judgment  in  the  Court  below  it  is 
sndtdy  that  a  court  of  equity  cannot  entertain  a  suit 
i.  partnership  account,  unless  the  bill  seeks  a  dis- 
ipaof  the  partnership. 

lie  Plaintiff,  for  monies  due  to  him  on  a  partnership 
not}  has  no  relief  at  law ,  and  if  a  court  of  equity 
»  bim  relief,  he  is  wholly  without  remedy.  This 
d  be  contrary  to  the  plain  principles  of  justice,  and 
Qft  be  the  doctrine  of  equity. 

13  objected,  that  if  such  a  suit  be  entertained,  the 
odant  may  be  vexed  by  a  new  bill,  whenever  new 
ts  accrue;  but  what  right  has  the  Defendant  to 
>lain  of  such  new  bill,  if  he  repeals  the  injustice  of 
holding  what  is  due  to  the  Plaintiff?     Would  not 

the 


iMlk 
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the  same  objection  lie  id  a  suit  for  tithes^  which  aocrue 
de  anno  in  annum  ? 

I  must,  therefore,  decree  the  account  of  the  past  part* 
nership  transactions ;  but  I  can  make  no  order  for  carry- 
ing on  the  partnership  concerns,  unless  with  a  view  to  a 
dissolution. 


The  decree  reversed  the  order  of  dismissal,  and  di- 
rected the  Defendants  to  pay  the  Plaintiffs  the  costs 
which  had  been  paid  on  the  dismissal  of  the  suit;  and 
it  referred  it  to  one  of  the  Masters  to  take  an  account  of 
the  dealings  and  transactions  of  the  partnership  in  the 
pleadings  mentioned,  from  its  commencement  up  to  the 
date  of  the  report ;  in  taking  which  account  the  Master 
was  not  to  disturb  any  stated  or  settled  accounts,  which 
he  should  find  had  been  come  to  by  the  partners.  Reg- 
Lib.  18S0.  B.  fol.  1831—2. 
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MACARTNEY  v.  GRAHAM.  Roum. 

Feb.  18. 

HE  suit  was  instituted   to  recover   payment  of  a  In  a  niit  to 

bill  of  exchange  which   had  been  lost,   and  the  ^ountoHi 

Plaintiffi  had  offered  an  indemnity  to  the  Defendant,  lost  bill  of 

before  the  institution  of  the  suit.     The  loss  of  the  bill  loss  of  the  bill 

was  proved ;  and  on  the  hearing,  the  Vice-Chancellor  *^°p  proved 

referred  it  to  the  Master  to  inquire  whether  the  indem-  the  Defend-  ' 

nity,  which  had  been  tendered,  was  a  proper  indemnity,  ^^^  ^ 

bat  gave  no  costs  up  to  the  hearing.  suffidencv  of 

an  iodemnity 
wbicb  has 
The  Master  found,   that  the  indemnity,  which  had  been  offered 

been  tendered,  was  a  proper  indemnity ;  and  the  ques-  the  Master 
tion  now  was,  as  to  the  costs  subsequent  to  the  original  find*  >n  fevour 

decree.  demnity,  will 

be  ordered  to 

pay  the  costs 

Mr.  Pemberion  and  Mr.  Kocy  for  the  Plaintiffs.  subseqiuent  to 


Mr.  Cooper^  for  the  Defendant. 

The  Master  ^  the  Rolls. 

The  Defendant  thought  fit  to  dispute  the  fact,  whe- 
ther tbe  indemnity,  which  had  been  offered  to  him,  was 
a  proper  indemnity ;  and  the  Master  has  found  that  it 
was  a  proper  indemnity.  It  is  plain,  therefore,  that  as 
the  costs  subsequent  to  the  original  hearing  have  been 
occasioned  by  the  Defendant  refusing,  without  sufficient 
reason,  to  be  satisfied  with  the  indemnity  which  was 
c^red  to  him,  he  ought  to  be  charged  with  such  costs. 


the  ong^oal 
hearrng. 
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RoLu.   '  PEAKE  c  GIBBON.  . 

Feb.  18. 

In  a  fore-  ri^HE  bill  was  filed  by  a  mortgagee  to  foreclose  the 
closure  suit,        it.,  ^    ,  mi      i    •  i    ^ 

to  which  the  heir-at-law  of  the  mortgagor.     The  heir  took  tne 

provitional  benefit  of  the  Insolvent  Act,  and  the  provisional  as* 

assignee  of  i  t  .n 

the  Insolvent  signee  was  made  a  Defendant  by  supplemental  bill. 

Debtors' 

Court  is  made 

a  party,  as  re-        At  the   hearing,    Mr.  Teed  appeared   for  the  pro* 

om^o'f^he^  visional  assignee,  and  asked  that  his  costs  might  4)b 
equity  of  re-  provided  for.  The  proper  course,  he  said,  would  be  tor 
costs  of  the      ^6  Plaintiff  to  pay  them,  and  to  add  them,  aloQg  Wlfc 

proTislonal        jjjg  ^^j,  qq^i^  of  suit,  to  his  security,  ,      ui-  -.'i 

assignee  will  ^  •' 

be  ordered  to  .;,,;., 

Wa^Sffi  ihi*  ***'•  Pembetion  and  Mr.  Wakefield,  for  the  Plaiiitjlt 
will  add  them,  contended,  that  the  provisional  assignee  could  not  be  fai^ii 
own^rosts  to*  ^^^^^  situation  than  the  insolvent  whom  he  reprcMpft^ 
the  smn  due  and  must  take  his  chance  of  getting  his  costa  out  4|f  ^ 
g^.  assets  of  the  insolvent.     It  would  be  a  great  hi^rjghig 

OD  mortgagees,  holding  probably  a  security  ;iilrf)|dy 
insufficient,  if  they  were  to  be  burthened  with  th^xosts 
of  the  provisional  assignee,  when  the  mortgagor  b^qMBfi 
insolvent;  and  it  would  be  a  great  encouri^gemenf  tp 
the  provisional  assignee  to  appear,  when  ia  fiict-iia 
ought  not  to  appear,  there  being  no  piirpojse  ta.|^ 
served  by  his  appearance,  except  simply  that  he.iwg|bt 
ask  for  his  costs.  .^^^^. 

The  Master  of  the  Rolls. 

The  provisional  assignee  is  a  necessary  party  ..tO{the 
suit,  as  representing  the  interest  of  the  mortgagori  apjl 
being  n  public  officer,  who  does  not  take  upoi\  hiofif^ 
by  any  act  of  his  own  to  repi*esent  tiie  insolvent,  li^Ht 
on  whom  the  duty  of  representing  the  estate  iaibr^Wfl 

for 
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mblic  convenience,  it  would  be  a  great  hardship,  if        i8Sl« 
i]Ie»  which  applies  to  assi<;nees  in  bankruptcy,  were 
ided  to  him.     He  must  have  his  costs  from  the 
itifl^  who  witl  add  them  to  the  costs  which  he  is 
led  to  be  paid,  before  he  can  be  redeemed. 


■  -  ( 


'    -'  Rolls. 

MAJOR  V.  LANSLEY.  '^'"';^*-  "• 

Feb,  95. 

ILLIAM  NEALE^  by  his  will,  dated  the  2Sth  A  married 
-of  March  1821,  devised  certain  real  estates  to  his  wboraarent* 

itFfJomes  NeaUj  for  life;  dnd,  after  his  decease,  to  charge  for  life 

..„,.,,.  ,        .  c  in  reveriion  is 

1606}  Lomsa  Beding^  her  heirs  and  assigns,  for  ever;  devised  to  her 

gedy  nevertheless,  after  the  decease  of  James  Neale  separate  u»e, 

•Mei^  annuity,  or  clear  yearly  rent  of  50^,  payable  intervention 

]pMriy,  which  he  thereby  gave  to  his  niece,  Martha  Ln^"^i5J^er 

ifey^^wife  oi  Edward  Lansley^  during  her  natural  huijbandin 

for  her  sole  use  and  benefit,  notwithstanding  her  f^*  a  Ta^ble 

itkire,  and  free  from  the  debts,  controL  or  eniraffe-  conaideratipn : 

she  18  bound 
j^oflier  said  husband,  for  which  her  receipt  alone  by  that  assian- 

to'lie  a  good  discharge;  and  from  and  after  the  j^'Ju^^f? 

M  of  Martha  Lansleyy  he,   the  testator,  directed  husband. 

■If  Edward  Landey  should  be  then  living,  the  said 

HjT  should  be  paid  to  Edward  Lansley,  and  his  as- 

\f  daring  his  natural  life,  by  the  like  half  yearly 

Meiits.     Powers  of  entry  and  distress,  in  case  the 

ity  should  be  in  arrear,  were  given  to  Martha 

iey  and  Edward  Lansley  successively. 

lie  testator  died  in  November  1822;  James  Neale, 
brotiier,  on  whose  decease  the  annuity  became 
Me,  died  in  January  1828:  and  Edward  Landey 
rill-  the  following  August,  leaving  his  wife,  Martha, 
ttininog. 

By 
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18S1.  By  an  indenture,  dated  in  October  1823,  and  made 

between  Edward  Landey  and  Martha  his  wife,  of  the 
first  part,  the  Plaintiff  of  the  second  part,  Wheeler  and 
Gilbert  of  the  third  part,  and  Raaiins  of  the  foarth 
part,  in  consideration  of  400/.,  paid  by  the  Plaintiff 
to  Lansley^  and  which  sum,  with  interest,  Landey  cove- 
nanted to  pay  on  or  before  the  4th  of  ApH  then  next, 
it  was  witnessed  that  Lanstey  and  Martha  his  wife  did 
grant,  bargain,  sell,  and  confirm  unto  Wheder  and 
Gilbertj  their  heirs  and  assigns,  the  said  annuity  or 
yearly  rent  of  50/.,  given  by  the  will  of  WilUam  Neak 
to  Martha  iMtisUy^  together  with  all  her  powers  and 
remedies  for  recovering  and  compelling  payment  thereof 
to  hold  the  same  to  Wheeler  and  Gilbert^  their  heirs 
and  assigns,  during  the  life  of  Martha  Landejfj  salgeet 
to  the  provisos,  declarations,  and  agreements  therrin- 
after  expressed :  and  Edward  Lansleyj  with  the  priviQr 
and  approbation  of  Martha  his  wife,  covenanted  with 
the  Plaintiff  that  he,  Landey^  and  his  wife  would^  as  of 
Trinity  term  then  last  or  Michaelmas  term  then  nex^ 
levy  to  Wheeler  and  Gilbert  a  fine  sur  concessenmt  of 
the  said  annuity  or  yearly  rent,  which  fine  was  to  enure 
to  the  use  of  Wheeler  and  Gilbert  and  their  heirs  during 
the  life  of  Martha  Lansley^  subject  to  the  provisos, 
agreements,  and  declarations  thereinafter  expressed. 

By  the  same  indenture,  Edward  handey  conveyed  to 
Wheeler  and  Gilbert^  and  their  heirs,  the  annuity  givm 
to  him  in  reversion,  expectant  upon  the  death  of  hb 
wife.  It  was  further  declared  and  agreed  that  if  Edward 
Lanslei/f  his  heirs,  executors,  administrators,  or  assigns, 
should  pay  to  the  Plaintiff,  his  executors,  administrators, 
or  assigns,  the  sum  of  400/.  with  interest  as  therein-before 
mentioned,  Wheeler  and  Gilbert  should  reconvey  the 
said  annuity,  thereby  first  granted  and  confirmed,  unto 
the  said  Martha  Lansley  for  her  sole  and  separate  us^ 

and 
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and  in  the  same  manner,  and  with  the  same  powers 
as  were  expressed  concerning  the  same,  in  the  will  of 
WiUiam  Neale ;  and  reconvey  the  said  annuity  or 
yearly  rent  and  premises,  thereby  secondly  granted, 
wnto  Edward  Landey^  or  his  assigns,  as  he  or  they 
•hoold  direct 


18SI. 


A  power  was  given  to  Wheeler  and  Gilbert^  if  the 
principal  money  and  interest  was  not  discharged  within 
six  months  after  payment  had  been  required  in  writing, 
to  sell  the  annuities :  the  monies  arising  from  the  sale 
ware  to  be  applied  in  satisfying  what  should  be  due  for 
the  4002i  and  interest;  and  the  surplus  was  to  be  paid 
to  Edward  Landey^  and  Martha  LansUy,  their  respective 
ezecnton,  administrators,  or  assigns,  according  to  their 
reapecdve  rights  and  interests. 

At  the  death  of  Edward  Landey  the  whole  of  the 
principal  sum  was  due,  together  with  an  arrear  of  in- 
terest ;  and  the  bill  was  filed  to  have  the  equity  of  re- 
demption foreclosed  or  the  annuities  sold. 

No  fine  had  been  levied. 

Mr.  Tredcvey  and  Mr.  Girdlestoney  senior,  for  the 
Plaintiff. 

Mr.  Girdtestone^  junior,  for  the  Defendant  Martha 
Lmdey. 

The  annuity  being  given  without  the  intervention  of 
trustees,  the  husband  took  the  legal  estate  in  it  during 
the  joint  lives  of  himself  and  his  wife.*    At  the  time  when 

the 


^  Id  Pofybiank  v.  Hawkhu, 
(1  Davg.  529.),  it  was  held,  that 
the  husband  of  a  woman  tenant 


in  fee,  must  declare  on  a  seiiin 
in  fee  in  kinueff  and  his  wife  in 
rig^  <if  kii  wjfCf  and  that  if  he 

stated 
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the  security  was  executed,  she  had  only  a  reversionary 
equitable  interest.  Upon  the  death  of  the  busbMid^  the 
legal  estate  vested  in  her.  The  equitable  inteiealt 
which  had  previously  existed  in  the  oontemplatioQ  of 
this  Court,  in  order  that  efiect  might  be  given  to  the 
direction  that  the  annuity  was  to  be  to  her  rrpafttr 
use,  ceased.  Upon  the  legal  estate  the  deed  of  18SS 
had  no  operation ;  and  there  was  not  now  any  distiiict 
equitable  estate  to  her  separate  use,  which  the  deed 
could  charge.  A  fine  would  have  bound  her  Iqpd  in* 
terest ;  and  the  husband's  covenant  to  levy  a  fine  shewed 
that  the  parties  were  dealing  upon  the  suppoeitiony  dm 
without  a  fine  the  interest  of  the  wife  conld  not  be 
efiectually  charged.  A  fine,  however,  had  not  bes 
levied;  and  as  the  deed  was  at  law  a  mere  nnllilyaB 
against  the  wife,  she  was  now  entitled  to  a  legal  aonoilyi, 
which  was  not  subject  to  any  incumbrance  or  chaigsi* 
The  Plaintiff,  therefore,  was  not  entitled  to  any  xdief 
against  Mrs.  Lansley,  and  the  bill  ought  to  be 


In  reply,  Mr.  Tredaoe  insisted  that  the  annuity  hm% 
given  to  the  separate  use  of  the  wife,  she  was,  qui  die 
annuity,  a  feme  sole :  that  she  was  bound  by  the  deed 
which  she  had  executed ;  and  that  that  deed  bound  the 
annuity  at  all  times,  however  her  interest  in  it  might  be 
afterwards  modified  or  varied. 


Bippon  V.  Dawding  (a),  Bramhall  v.  Hall  {b\  Wri^t 
v.  Sir  Henry  Etiglefied  (c),  Wright  v.  Lord  Cadogan  (rf)i 
Hyde  v.  Price  (^),  Compton  v.  Collvison  {g\  Sharps  v. 
Corp  (A),  Martin  v.  Mitchell  (r),  were  cited. 


The 


{a)  Amb,565, 
(6)  Amb.  467. 
(c)  Amb.  468. 
Id)  I  Bro.  P.  C.  486.  Tornl,  ed. 


(e)  5  Ves.  437. 
{g)  1  H.  BL  854. 
(Ji)  13  Ve$.  190. 
(i)  2 J.*  W.AXS. 


Stated  that  he  hhu  seised  in  Ms     his  vAfe^  it  would  ft»e  bad  oo  ipo* 
demewe  as  of  freehold  in  right  of  '  cial  demurrer. 
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TtM  Ma8T£E  cfihe  Rolls.  1881. 

The  Defendant,  being  a  feme  covert  entitled  for  life  to 
•epamte  use  to  a  reversionary  interest  in  an  annuity 
stwged  on  real  estate^  joined  with  her  husband  in  as- 
djipiing  the  aannity  by  deed  to  the  Plaintiff.  The  hus- 
lidld  hi?ing  died  a  few  months  afler  this  reversionary 
ntarest  fell  into  possession,  the  Plaintiff's  title  to  the 
iniiidty  was  disputed  by  the  wife,  upon  the  ground  that 
ff  the  death  of  the  husband  the  legal  interest  in  the 
innaity  became  vested  in  her,  and  had  not  passed  to 
lie  Fbdntt^  no  fine  having  been  levied  by  her. 

'  Thd  wife,  at  the  time  of  the  assignment,  had  an  equi- 
aftle  interest  in  the  annuity  or  rent  charge  for  her  life 
blieriepttrate  use,  and  the  legal  interest  was  then  in  the 
loaBiiad  for  the  joint  lives  of  himself  and  his  wife ;  and, 
ll1be  oonsideradon  of  a  court  of  equity,  the  subsequent 
icttaiiioa  of  the  legal  interest  to  the  wife  by  the  death  of 
w  ftfuJbimd  cannot  defeat  the  effect  of  the  equitable  as- 
MOiiiientof  her  beneficial  interest,  which  she  had  before 
mik  Sir  a  full  and  valuable  consideration,. 


Vol.  IL  B  b 
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BETWEEN 

Nav.2B.      ELIZABETH  DONNE      -      -      -        Plaintiff, 

Dec,  24. 

AND 

REUBEN  HART        -  -  -        Defendant 


The  con-  Tf/ILLIAM  H  ANN  AM  deceased,  by  his  will  dated 

tjngent  rever.  ^^  17th  of  October  1792,  bequeathed  to  tnisteeSi 

nonary  m-  ^  »       t  — » 

terest  of  the  among  Other  things,  a  leasehold  for  years,  upon  tmstfor 

tnist'of  a  ^'^  ^^^  Thomas  Hannam  for  his  life,  and  after  his  d^ 

term  for  yean  cease,  upon   trust  for  all  and  every  the  children,  of 

by  the  hus-  Thomas  whom  he  should  leave  at  the  time  of  his  decease^ 

band;  and  the  their  executor?,   administrators,  and  assiims,  in  equal 

wife  surviving     ,  .  ,  _,  ,       ,  ,    , 

will  be  bound  shares  and  proportions.      The  testator  also  bequeathed 

^  *"  h'tlf  ^^'  ""'^  ^^®  ^^^^  trustees  another  leasehold  for  years,  upon 
husband  dies     trust  for  his  wife  during  her  life,  and  after  her  deoetse^ 

contingency  is  ^^^  ^^^  ^^"  ^^  ^*^^  Thomas  Hannam  during  his  life,  and 
determined  or  after  his  decease,  for  all  and  every  the  children  of  his  son 
falls  into  pos-  Thomas^  which  he  should  have  at  the  time  of  his  decease^ 
session.  t^^ir  executors,  administrators,  and  assigns,  in  eqoal 

shares  and  proportions. 

The  testator  died  in  the  year  1794;  and  his  widoir 
shortly  afterwards.  The  son  Thomas  had  several  chil* 
dren,  one  of  whom,  Elizabeth^  intermarried,  in  the  year 
1810,  with  Theophilus  Henry  Donne, 

By  an  indenture  of  assignment,  bearing  date  the  20tb 
of  August  1812,  and  made  between  Tfteophilus  Henry 
Donne  and  Elizabeth  his  wife  of  the  one  part,  and  Reuben 
Hart  of  the  other  part,  —  reciting  that  Donne  and  his 

wife 


Mr. 


S  Madd,  1 6.  (c)  3  i?iM«.  65. 
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ad  contracted  with  Hart  for  the  sale  to  him  of  all        18S1. 
igbt  and  interest  in  and  to  the  messuages,  tene- 

stocks,  funds,  and  securities  for  money  be- 
led  by  the  will  of  William  Hannam^  for  the  price  Hart. 
I  of  150/., — it  was  witnessed  that,  in  consideration 
paid  by  Hart  to  Donfie  and  his  wife,  and  of  the 
r  som  of  95/.  covenanted  to  be  paid  within  a  year 
lie  death  of  Thomas  Hannam  by  Hart  to  Donne 
is  wife,  Donne  and  his  wife  and  each  of  them 
d  and  assigned  unto  Hartj  his  executors,  adminis- 
\f  and  assigns,  all  their  estate,  right,  and  interest, 

and  proportions  in  all  the  leasehold  premises 
itbed  by  the  will  of  the  testator,  to  hold  the  same 
fi^  his  executors,  administrators,  and  assigns,  for 
iidoe  of  the  terms  respectively  to  come  therein ; 
(nevertheless  to  the  life  estate  of  Thomas  Hannam 
1. 

upkibis  Henry  Donne  died  in  the  year  1823; 
»  Hannam  died  in  the  year  1830,  leaving  five 
(A  him  surviving. 

HiUny  term  1831,  Elizabeth^  the  widow  of  Donntf 
bill  against  Hartj  insisting  that  the  assignment  of 
iidiold  premises  was  not  operative  as  against  her. 

Pemberton  and  Mr.  Bligh^  for  the  Plaintiff,  cited 
hg  V.  Lee  (a\  Purdew  v.  Jackson  (i),  Honner  v. 
•(c),  and  Watson  v.  Dennis  (d)\  and  they  argued 
e  same  principle,  which  applied  to  reversionary 
ts  in  personal  chattels,  extended  to  a  contingent 
onary  interest  in  the  trust  of  a  term. 
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1891. 


Mr.  PhiUimorey  contrd. 

Lord  Cdke  says  {a\  <^  A  man  may  have  a  terme  for 
yeares  in  the  right  of  his  wife,  whereof  the  hastiand 
hath  power  to  dispose  at  any  time  during  his  life,  and 
if  he  surviveth  his  wife,  the  law  doth  give  the  lease  to 
him.     But  if  he  make  no  disposition  thereof  and  his 
wife  survive  him,  it  remaineth  with  the  wife.     If  a  nutti 
be  possessed  of  a  terme  of  for^  yeares  in  the  right  of 
his  wife,  and  maketh  a  lease  for  twenty  yeares,  reserving 
a  rent,  and  die,  the  wife  shall  have  the  residue  of  the 
terme,  but  the  executors  of  the  husband  shall  have  the 
rent,  for  it  was  not  incident  to  the  reversion,  for  that 
the  wife  was  not  parly  to  the  lease.     So  note^  a  dis- 
position of  part  of  the  terme  is  no  disposition  of  the 
whole.     But  if  the  husband  grant  the  whole  terme, 
upon  condition  that  the  grantee  shall  pay  a  summe  of 
money   to  his   executors  &c.,   the  husband   die,  the 
condition  is  broken,  the  executors  enter,  this  is  a  dis- 
position of  the  terme,  and  the  wife^  is  barred  thereof; 
for  the  whole  interest  was  passed  away."     In  another 
passage  (ft),   Lord  Coke  expresses  himself  thus  :'*^  IT 
she  (the  wife)  were  possessed  of  a  terme  for  yearesi 
yet  he  (the  husband)  is  possessed  in  her  right ;  bat  he 
hath   power  to  dispose  thereof  by  grant  or  demise; 
and  if  he  be  outlawed  or  attainted,  they  are  gifts  in  law. 
Upon  an  execution  against  the  husband  for  his  deb(| 
the  sheriffe  may  sell  the  terme  during  her  life;  but  the 
husband  can  make  no  disposition  thereof  by  his  last 
will.     Also,  if  he  make  no  disposition  or  forfeiture  of  it 
in  his  life,  yet  it  is  a  gift  in  law  unto  him  if  he  doe 
survive  his  wife;  but  if  he  make  no  disposition,  and  die 
before  his  wife,  she  shall  have  it  againe."     Mr.  Btdkrf 
in  his  note  (c),  lays  down  the  doctrine  in  very  explicit 

terms: 


ia)  Co.  Liu.  46.  b. 
lb)  Co.  LUt.SSl.a. 


(c)  Co.  Lin.  351.  a,  nottSOU 
edition  of  1794. 
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terms:  ^^  If  a  person  marries  a  woman  entitled  to  a  18SK 
possible  or  contingent  interest  in  a  term  of  years,  if  it 
is  a  legal  interest,  that  is,  such  an  interest  as,  upon  the 
determination  of  the  previous  estate,  or  the  happening 
of  the  contingency,  will  immediately  vest  in  possession 
in  the  wife,  there  the  husband  may  assign  it,  unless 
perhaps  in  those  cases  where  the  possibility  or  con« 
tingency  is  of  such  a  nature  that  it  cannot  happen 
during  the  husband's  lifetime."  Grey  v.  Kentish  {a)^ 
Bates  V.  Dandy  (6),  Theobalds  v.  Duffby  (c),  Sir  Edward 
Jiimer^s  Case  {d)^  and  Tudor  v.  Samyne  (^ },  are  autho- 
rities which  confirm  the  same  proposition.  The  assign- 
ment of  the  husband  passes  the  whole  of  the  wife's 
interest  in  a  term,  whether  her  interest  be  immediate 
and  vested,  or  contingent  and  reversionary. 

Mr.  Pembertony  in  reply,  observed  that  the  authorities, 
which  had  been  cited,  had  reference  merely  to  legal 
interests  in  terms.  *^  There  are,"  says  Sir  William 
Grant,  in  Mitford  v.  Mitford  {g\  ^^  some  legal  interests 
which  do  not  admit  or  stand  in  need  of  being  reduced 
into  possession,  being  in  possession  already,  and  not 
lying  in  action ;  as  terms  for  years,  and  other  chattels 
real,  of  which  the  legal  tide  is  in  the  wife.  They  will 
survive^  if  no  act  is  done  by  him ;  but  he  may  assign 
them,  which  passes  the  legal  interest,  whether  with  or 
without  consideration."  The  doctrine,  therefore,  had 
DO  application  to  cases,  in  which  the  conveyance  of  the 
husband  does  not  pass  any  legal  interest. 
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1831. 


The  Master  of  the  Rolls. 

In  this  case  William  Hannam  by  his  will  gave  a  term 
of  years,  to  which  he  was  entitled  in  certain  hooses,  to 
trustees,  upon  trust  for  his  son  Thomas^  during  bis  life, 
and  after  the  death  of  Thomas^  for  such  child  or  chil- 
dren as  he  should  leave  at  his  decease.  Tkomas  had, 
among  other  children,  a  daughter,  who  is  the  Plaintil^ 
and  who,  during  the  life  of  her  father,  intermarried  with 
Theophilus  Henry  Donne.  Donne^  and  the  Plaintiff  his 
wife,  in  the  lifetime  of  her  father,  assigned  her  con- 
tingent interest  in  this  term  of  years  to  the  Defendant, 
for  a  valuable  consideration.  Donne  died,  leaving  the 
father  him  surviving;  and,  the  father  being  now  dead, 
the  Plaintiff  claims  thb  term,  upon  the  ground  that  the 
assignment  to  the  Defendant  was  void. 


It  is  clear  that  the  wife's  contingent  legal  interest  in 
a  term  may  be  sold  by  the  husband ;  and  there  is  no 
difference  in  equity  between  the  legal  interests  in  and 
the  trusts  of  a  term. 
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1881. 


BETWEEN 


WILLIAM    SIMSON     and     RICHARD     PAR-       ^"'•"; 
ROTT, Plaintiffs,        Marches. 

AMD 

JENKIN  JONES  and  JOHN  WILLIAM  INNES, 

Defendants. 

nrHOMAS  KELLYj  being  possessed  of  certain  lease-  On  the  mar- 
holds  held  for  long  terms  of  years,  by  his  will,  dated  female  kfant 

the  18th  August  1818,  after  other  devises  and  bequests,  "^^^  ^^a 

ward  o£ 
gave  and  devised  unto  his  daughter  Mary  Hem^  and  the  Court,  and 

Plaintifis,    WiUiam  Simson  and  Richard  ParrotL  their  f  "titled  to  a 

leasehold 
heirs,  executors,  and  administrators,  all  his  freehold  and  estate  to  her 

copyhold  estates  not  specifically  bequeathed,  and  all  other  ^^^H!^^  "*!' 

bis  estate  and  effects,  upon  trust,  to  pay  unto  bis  sister,  was  made 

Margaret  Doran,  for  her  life,  an  annuity  of  30/.,  and  "rder  of  the 

unto  his  said  daughter,  Mary  Hem^  an  annuity  of  200/.  Court,  giving 

c_    L      fi«     r     L  .  1-1.  1  .  .       to  the  trustees 

for  her  life,  for  her  separate  use,  which  several  annuities  a  power  of 

he  charged  upon  his  leasehold  messuages  not  specifically  ?*^®  over  the 
bequeathed;  and  as  to  all  the  rei^idue  of  his  said  trust  estate: — 
estate  and  effects,    and   not  thereinbefore  specifically  b^^heTrus^ 
bequeathed,   charged   with  the  said  several  annuities,  tees  under  the 
opon  trust  for  his  the  testator's  grandchildren,  Thomas  thrminorlty^ 
Hem  and  Margaret  Hern^  their  heirs,  executors,  ad-  pf  the  female 
ninistrators,  and  assigns,  to  be  equally  divided  between  valid/ 
hem,  share  and  share  alike,  as  tenants  in  common,  to 
)e  paid,  assigned,  and  transferred  unto  his  grandson, 
vheu  he  should  attain  the  age  of  twenty-one  years,  and 
he  share  of  his  granddaughter  to  be  paid,  assigned,  or 
lansferred  to  her  when  she  should  attain  the  age  of 
weo^-one  years,  or  marriage,  which  should  first  hap- 
pen; and  the  testator  thereby  willed  and  declared,  that 
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ISSl.  the  share  of  his  granddaughter  Margaret  should  be 
for  her  own  sole  and  separate  use  and  disposalp  esh 
elusive  of  any  husband  or  husbands  with  whoon  ske 
should  intermarry,  and  wherewith  he,  they,  or  any 
of  them  should  not  intermeddle;  neither  should  cfae 
same,  or  any  part  thereof,  be  subject  or  liable  to  his  or 
their  or  any  of  their  debts,  control,  management,  or 
engagements,  but  the  receipt  or  receipts  of  bis  said 
granddaughter  alone,  or  of  such  person  or  persons  as 
she  should  from  time  to  time  order,  direct,  or  ap|K}int 
to  receive  the  same,  should  only  be  effectual  and  8u£S- 
cient  discharges  for  the  same.  In  case  either  of  his 
grandchildren  died  before  his  or  her  share  beoane  a 
vested  interest,  the  share  of  him  or  her  so  dying  was  to 
go  to  the  survivor:  the  share  of  his  grandson  was  to 
become  a  vested  interest  on  his  attaining  his  •  age  of 
twenty-one  years,  and  that  of  his  granddaogfateron 
her  attaining  the  age  of  twenty-one  years,  or  marriage; 
and  in  case  both  his  grandchildren  should  depart  this 
life  without  attaining  vested  interests,  the  testator  gave 
the  trust  property  over  as  therein  mentioned*  He 
appointed  his  daughter  Mart/  and  the  Plaintifisy  execu- 
trix and  executors  of  that  his  will. 


,  I 


Thomas  Kelly  died  on  the  ISth  Augnsi  1823,  and  the 
Plaintiffs  alone  proved  his  will.  The  daughter  Mary 
did  not  prove  the  will,  or  act  in  the  execution  of  the 
trusts  of  it;  but  she  was  appointed  guardian,  of  her 
children  by  an  order  of  the  Court  of  Chancery  made 
upon  petition. 

Some  time  afterwards  Thomas  Hern  and  Margmtt 
Hern^  by  their  mother,  as  their  next  friend,  instituted 
a  suit  in  the  Court  of  Chancery  against  the  two  trus- 
tees and  executors,  and  Margaret  Doranj  for  tk 
administration  of  the  estate  of  the  testator,  and  the 

execution 
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execution  of  the  trusts  of  his  will;  and  George  EsheBy  IBS  I. 
having  made  proposals  of  marriage  to  the  grand- 
daughter, who  was  then  of  the  age  of  eighteen  years,  it 
was,  by  an  order,  dated  the  22d  of  January  1829,  re- 
ferred to  the  Master  to  consider  and  certify  whether 
George  Eshelby  was  a  proper  person  for  the  Plaintiff, 
Margiaret  Hem^  tor  intermarry  with:  and  if  the  said 
Master  should  be  of  opinion  that  he  was  a  proper  person, 
he  was  to  lay  proposals  before  the  Master,  and  the 
Master  was  to  inquire  and  certify  whether  ^he  same 
were  fit  and  proper  to  be  carried  into  execution. 

Tlie  Master,  by  his  report,  dated  the  11th  oi  February 
1899,  certified  that  George  Eshelby  was  a  proper  person 
for  the  Plaintifi^  Margaret  Hem^  to  intermarry  with, 
aod  approved  of  a  proposal  which  had  been  laid  before 
him  for  the  settlement  of  her  property. 

By  another  order,  dated  the  12th  of  February  1820, 
the  Master's  report  was  confirmed ;  and  it  was  referred 
to  him  to  approve  of  a  proper  settlement,  or  articles  for 
a  settlement,  upon  the  basis  of  the  proposal  mentioned  in 
bis  report ;  and  upon  the  execution  of  the  settlement, 
Margaret  Hem  and  George  Eshelby  were  to  be  at  liberty 
to  iDtermarry. 

-  The  indenture  of  settlement  approved  by  the  Master 
was  dated  the  26th  o(  Fd)ruary  1829,  and  was  made  be- 
tween George  Eshelby  of  the  first  part;  Margaret  Herrtf 
described  as  an  infant  of  the  age  of  eighteen  years 
or  thereabouts,  of  the  second  part;  John  Lucas  and 
Mofy  his  wife  (formerly  Mary  Herriy  and  described  as 
the  mother  and  guardian  of  Margaret  Hem)  of  the  third 
part ;  and  Simson  and  Parrott  of  the  fourth  part.  After 
reciting  the  will  of  Thomas  Kelly^  and  stating  that  the 
bequest  of  his  residuary  estate  to  Mary  Lucas  jointly 

with 
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1831.        with  Simson  and  ParroU  had  ne?€r  been  accepted  by 
her,  John  Lucas  and  Mary  his  wife,  so  far  as  r^arded 
the  legal  operation  of  the  said  residuary  bequest,  thereby 
renounced  and  disclaimed,  and  so  far  as  there  might  have 
been  any  assent  to  the  said  residuary  liequest  in  respect 
to  Mary  Lucas^  or  any  acceptance  thereof  by  her  or  on 
her  behalf,  remised  and  released  unto  Simson  and  PtirrM 
the  residuary  bequest,  and  all  such  legal  estate  of  and  in 
the  estates  and  premises  in  such  bequest  comprised,  as 
otherwise  might  be  vested  in  John  Lucas  and  Mary  his 
wife^  to  the  intent  that  the  said  residuary  bequest  might 
take  effect  in  Simson  and  ParroU^  exclusively  of  the  said 
Mary  Lucas.     The  indenture  then  witnessed  that  all  the 
undivided  moiety,  and  all  other  the  part,  share,  estate^ 
and  interest,  of  or  to  which  Margaret  Hem^  under  or 
by  virtue  of  the  will  of  Thomas  Kelly^  was  then  or  should 
at  any  time  thereafter,  by  accruer,  survivorship,  or  other- 
wise, become  or  be  possessed  or  entitled,  in  possession, 
reversion,  or  expectancy  or  otherwise,  of  or  in  the  tes- 
tator's residuary  freehold,  leasehold,  and  other  person&l 
estates,  should  (subject  and  without  prejudice  to  the  an- 
nuity to  Majy  Lucas,  and   other  beneficial   interests) 
stand  and  be  settled,  and  that  Simson  and  PearoU^  their 
heirs,  executors,  administrators,  and  assigns  respectivdy, 
should  stand  and  continue  seised,  possessed,  and  in- 
terested of  and  in  the  same,  upon  trust,  after  the  solem- 
nization of  the  marriage,  with  all  convenient  speed,  and 
within  the  period  of  three  years  from  the  date  of  the  in- 
denture, if  the  same  could  be  conveniently  effected,  hot 
if  not,  then  as  soon  as  might  be  after  the  expiration  of 
Jlhat  period,  and  either  with  or  without  the  consent  or 
concurrence  of  any  other  person  or  persons  who  might 
be  necessary  or  proper  and  competent  in  that  behalf,  as 
the  particular  circumstances  of  the  case  might  require^ 
to  sell  and  dispose  of  so  much  and  such  part  and  parts 
of  the  said  testator's  said  residuary  estate,  or  of  the  said 

Margaret 
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Margaret  Hem^s  moiety,  share,  estate,  and  interest  1831. 
thereof  and  therein,  as  should  consist  of  or  comprise  any 
freehold  or  leasehold  estates,  either  by  public  auction  or 
private  contract,  to  any  persons  willing  to  become  the 
purchasers,  for  the  best  prices  which  at  the  time  of  such 
sales  might  be  reasonably  had  for  the  same;  and  for 
that  purpose  to  enter  into,  make,  and  execute  all  such 
coveoants,  contracts,  agreements,  conveyances,  assign- 
ments^  &c.  as  to  the  trustees  should  seem  reasonable 
and  necessary.  The  indenture  contained  the  usual 
clause  making  the  trustees'  receipts  an  effectual  dis- 
charge for  the  purchase-monies.  It  was  then  declared 
that  the  trustees  should  stand  possessed  of  the  monies 
to  arise  from  the  sale  of  the  said  Margaret  Herrl% 
moiety  of  the  said  premises,  upon  certain  trusts  therein 
stated,  for  the  benefit  of  Margaret  during  her  life,  to 
her  separate  use ;  after  her  decease,  for  the  benefit  of 
George  EsheUy^  during  his  life,  determinable  as  therein 
meotioned ;  and  then  for  the  benefit  of  the  children 
of  that  marriage,  and  also  of  such  other  children  of 
Margaret  as  she  might  direct  to  be  let  in  to  parti- 
cipate; failing  all  such  children,  then  as  she  should 
by  will  appoint,  and  in  default  of  appointment,  for 
her  executors  or  administrators,  in  manner  therein 
men^ned. 

The  settlement  was  executed  and  the  marriage  duly 
solemnized. 

Thomas  Hem  attained  his  age  of  twenty-one  years  on 
the  £4rth  of  March  18S0;  and,  by  indenture  dated  the 
I4tb  of  4prf7  1830,  assigned  unto  Simson  and  Parrottf 
their  executors,  administrators,  and  assigns,  his  moiety 
and  interest,  by  virtue  of  the  will  of  Thomas  Kelly^  in 
the  several  leasehold  premises,  being  part  of  the  tes- 
tator's 
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1831.        tator's  residuary  estate,  upon  trusts  for  sale  similar  to 
those  contained  in  the  settlement. 

An  aiTangement  was  at  the  same  time  completed,  by 
which  the  leaseholds  were  exonerated  from  Mary  Ijuca£% 
annuity:  the  other  annuitant,  Margaret  Daran^  was 
dead. 

On  the  26th  of  Men/  1830,  the  trustees  put  up  some 
of  the  leaseholds  for  sale  by  public  auction;  and  at 
that  sale  Jones^  on  behalf  of  himself  and  the  other  De* 
fendant  InneSf  became  the  purchaser  of  two  of  the  lots, 
paid  the  deposit,  and  signed  an  agreement  for  the  c<»i* 
pletion  of  the  purchase.  Upon  the  investigation  of  the 
title,  it  was  objected  that  the  settlement,  though  made 
under  the  sanction  of  the  Court,  could  not  bind  the 
interest  of  an  in&nt  in  leaseholds  for  years,  limited  to 
her  separate  use ;  that  the  infant,  when  she  came  of 
age,  might  repudiate  the  settlement;  and  that,  ihen^ 
fore,  a  good  title  could  not  be  made  under  the  power 
of  sale  which  the  parties  had  attempted  to  give  the 
trustees.  The  vendors  were  advised  that  the  objectioo 
was  not  tenable;  and,  on  the  25th  of  Naoember  IBSOf 
they  filed  a  bill  for  specific  performance  of  the  agree* 
ment  The  Defendants,  in  their  answer,  rested  their 
defence  on  the  objection  already  suggested.  Mrs* EshMf 
was  still  under  age. 

Mr.  Bickersteth  and  Mr.  Evans,  for  the  Plaintiflb. 

Although  the  acts  of  infants,  generally  speaking,  may 
be  void  or  voidable,  accoi'ding  to  circumstances,  yet 
marriage  agreements  are  different  from  all  others ;  and 
it  has  been  repeatedly  decided  that  settlements  of  join- 
tures in  lieu  of  dower,  and  settlements  of  the  personal 
estate  of  infants,  made  by  parents  or  guardians  on  their 

behali; 
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behalf  before  and  in  consideration  of  marriage,  are 
conclusively  binding  upon  such  infants:  Harcy  v« 
Ashley  {a)i  Drury  v.  Dniry  (6),  Theobalds  v*  Ihfffby  (c), 
Oirhet  y.  Corbet,  {d) 


18Sh 


Courts  of  equity  possess,  and  have  uniformly  exer- 
cised, an  intrinsic  jurisdiction  and  authority  (including 
and  exceeding  all  the  powers  recognized  as  existing  in 
guardians)  to  deal,  in  the  way  of  settlement,  and  for 
other  beneficial  purposes,  with  the  property,  and  more 
particularly  tiie  personal  property  of  infants,  without 
reference  to  the  competency  either  of  the  infant  or  of 
any  other  party.  No  proceeding  is  more  common 
than  for  the  Court  to  refer  it  to  the  Master  to  inquire 
whether  a  certain  arrangement  will  be  for  the  benefit 
of  an  infimt;  and  if  he  finds  in  the  affirmative,  the 
iirnuigement  is  carried  into  effect,  and  the  infimt  is 
bound  by  it.  Here  the  settlement,  having  been  made, 
not  only  with  the  approbation  of  the  mother  and  guar- 
dian of  the  infant,  but  under  the  deliberate  sanction  and 
order  of  the  Court,  must  be  presumed  to  be,  and  to 
have  been  held  to  be,  beneficial  to  the  infant;  and  she, 
therefore,  will  not  be  allowed  to  impeach  it.  There  is 
no  doubt  that  if  the  leaseholds  had  not  been  limited  to 
her  separate  use,  the  settlement  would  have  bound  her ; 
and  the  annexation  of  that  equitable  incident  to  her 
estate  furnishes  a  ground  rather  for  giving  the  Court 
a  right  of  more  extensive  controul  than  for  excluding 
its  jurisdiction  in  toto.  The  limitation  of  interests  to 
the  separate  use  of  a  married  woman  is  altogether  a 
creature  of  equity,  which  the  Court  modifies  and  re- 
gulates without  reference,  and,  in  some  particulars,  in 

opposition, 


(«)  3  Atk.  607. 
{b)  9  EdcHy  39.    3  Bro.  P.  C. 
49S.  T\ml.  ed. 


(c)  9  Mod,  102. 

(d)  I  Sim.  4r  Stu.  612.  5  Run. 
S54. 
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Iddl.  opposition,  to  the  principles  of  the  common  law ;  and  a 
peculiar  interest,  thus  created  by  the  Court,  ought  not 
to  be  allowed  to  stand  in  the  way  of  the  salutary  pro- 
tection which  the  Court  would  otherwise  extend  to  the 
infant.  It  would  be  a  singular  result  that,  if  the  moiety 
of  the  leaseholds  had  been  given  by  the  testator  to  his 
grand-daughter  without  any  expression  of  intuition  on 
his  part  to  secure  the  property  from  the  husband,  the 
Court  would  have  carefully  settled  the  property;  and  yet^ 
the  testator  having  expressed  that  intention  (but  without 
restraining  anticipation),  that  the  Court  should,  for  diat 
very  reason,  abstain  from  giving  her  the  protection  to 
which  she  would  otherwise  have  been  entitled.  If  the 
objection  taken  to  this  title  prevail,  many  settlements 
on  the  marriage  of  infants  will  be  invalidated,  which 
have  been  made  on  the  faith  of  the  competency  of 
parents  and  guardians,  or  of  the  Court  of  Chancery,  to 
deal  with  their  personal  property. 

Mr.  Pembertotif  Mr.  Preston^  and  Mr.  Siuart^  for  the 
Defendants. 

Cases  of  jointure  have  no  application  to  the  present 
question.  Dower  is  a  provision  which  the  law  has 
given  to  the  wife  out  of  the  property  of  her  husband; 
the  law  has  also  provided  that  that  right  may  be  ex- 
cluded by  a  jointure;  and  after  considerable  difference 
of  opinion,  it  was  finally  settled  that  the  lady,  though 
an  infant,  shall  be  excluded  from  dower  by  a  jointure^ 
which  her  parent  or  guardian  accepted  for  her  as  a 
reasonable  provision.  But  neither  parent,  nor  guardian, 
nor  the  Court,  has  any  power  to  enter  into  a  contract 
which  shall  bind  the  property  of  a  female  inbnt,  so  as 
to  exclude  her  from  exercising  over  it  those  rights 
which  she  would  otherwise  have:  Clough  v.  Clough{a\ 

Dunifotd 

[a)  3  JVooddetoPy  455.  note.     5  Ves.  710. 
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Dwn^d  V.  Lane  (a) f  Slocombe  v.  Glutb  (6),  Mibier  v. 
Lard  Haremood.  (c) 

A  setdement  of  a  female  infant's  real  estate,  made  on 
her  marriage,  does  not  bind  her.  It  is  true  that  a  settle- 
ment of  her  personal  estate  is  binding;  but  it  is  binding 
odIj  as  the  setdement  and  contract  of  the  husband, 
affiscting  and  restricting  the  interest  which  he  takes  in 
her  personal  property  by  his  marital  right,  not  as  the 
contract  of  the  wife,  limiting  any  rights  which  she 
would  otherwise  have.*  Where  personal  property  is 
limited  to  the  separate  use  of  a  female  infant,  she  is, 
qui  that  property,  in  the  same  situation  as  if  she  were 
a  male;  marriage  could  give  the  husband  no  interest 
in  or  controul  over  it;  the  settlement  cannot  restrict 
his  rights,  for  the  marriage  gave  him  none;  and  how 
can  the  contract  of  the  female  infant  give  him  rights 
which  the  marriage  could  not  give  him,  or  deprive  her 
of  rights  which  would  remain  in  her  notwithstanding 
coverture. 


Where  the  Court  acts  for  infants,  it  acts  merely  as 
a  trustee :  Ex  parte  Phillips  (d), ,  Ware  v.  PolhiU.  (e) 
The  circumstance  that  the  settlement  was  made  with 
the  sanction  and  under  the  approbation  of  the  Court, 
might  induce  the  Court  to  prevent  any  person  from 

disturbing 


(a)  1  Bro,  C,  C  106. 
{b)  S  Bro.  C.  C,  54S. 
ic)  IS  Ves.  859. 


(d)  19  Fei,  lis, 

(e)  1 1  Ves.  257. 


•  How  will  this  view  of  the 
law  be  affected  by  the  doctrine 
which  seems  to  be  laid  down  in 
MoMsey  v.  Parker?  (2  Myine  4" 
Xeen,  p.  174.)  If  personal  pro* 
perty  it  given  to  a  female  unmar- 
ried infant  to  her  separate  use, 
and  she  marries  after  she  attains 


twenty  one,  does  that  property 
vest  in  the  husband,  so  that  he 
has  an  absolute  power  of  dis- 
posing of  it  ?  If  it  does,  what 
will  his  rights  be,  if  the  infant 
marries  before  she  attains  twenty- 
one,  and  without  a  settlement  ? 
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18SL  disturbing  its  arrangementSy  while  the  minority  con- 
tinues; but  if  Mrs.  EsheUy^  when  she  comes  of  age» 
chooses  to  repudiate  it,  the  Court  has  no  power  to 
make  it  binding  upon  her. 

Mr.  Bictersiethf  in  reply. 

The  Master  of  the  Rolls. 

In  this  case,  a  settlement  is  made,  on  the  marriage  of 
the  infant,  of  leaseholds  which  were  already  secured  to 
her  separate  use,  and  the  question  is,  whether  that 
disposition  shall  prevail.  I  am  of  opinion  that  the 
question  is  to  be  decided  on  the  general  principle,  that 
an  infant  is  incapable  of  contract  or  alienation. 

Where  a  female  infant  possessed  of  personal  pro- 
perty marries,  and  a  settlement  of  that  property  is  then 
made,  the  settlement  operates,  not  as  a  contract  by  the 
wife,  but  as  a  limitation  by  the  husband  of  his  marittl 
rights.  Accordingly,  no  settlement  or  contract  for  a 
settlement,  made  on  the  marriage  of  a  female  infaat, 
can  affect  her  interest  in  her  freehold  estates. 

It  has  been  argued  that  the  settlement  was  made 
after  a  reference  to  the  Master,  and  with  the  appro- 
bation of  the  Court.  Where  an  infant  is  bound  to 
elect,  the  Court  will  decide  for  the  infant  what  electioD 
ought  to  be  made :  but  this  Court  has  no  authority  to 
give  an  infant  a  power  of  alienation,  even  for  her  own 
benefit. 

I  am  of  opinion  that  the  trustees  cannot  make  a  good 
title;  and  the  bill  must  be  dismissed  with  costs. 


A  com- 
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A  oommunication  having  been  made  to  the  Master  of 
the  Rolls,  that  some  of  the  parties  were  anxious  for  a 
more  full  explanation  of  the  grounds  of  his  decision,  his 
Honor  gave  the  following  judgment. 

The  testator,  Thomas  Kelly  by  his  will  gave  to  bis 
grandson  and  grand-daughter,  Thomas  Hem  and  Mar^ 
gar^Herny  afterwards  Margaret  EsheUy^  their  executors, 
administrators,  and  assigns,  the  equitable  interest  in  cer- 
tain leasehold  estates,  to  be  equally  divided  between  them 
as  tenants  in  common ;  to  be  a  vested  interest  as  to  the 
grandson  when  he  should  attain  twenty-one,  and  as  to 
the  grand*daughter  when  she  should  attain  twenty-one 
or  marry,  which  should  first  happen ;  but  to  be  to  her 
separate  use,  independent  of  any  husband  whom  she 
migbt  happen  to  marry.  The  grand-daughter  being 
made  a  ward  of  Court,  and  the  Court  having,  in  contem- 
plation of  her  intended  marriage  with  George  Eshelby^  re- 
ferred it  to  the  Master  to  approve  of  a  proper  settlement 
of  ber  fortune,  a  certain  indenture  of  settlement  was,  in 
porsuance  of  the  Master's  report,  made  and  executed  by 
and  between  the  said  George  Eshelby  of  the  first  part;  the 
said  Margaret  Heni^  the  intended  wife,  therein  described 
to  be  an  infant  of  the  age  of  eighteen  years,  of  the  second 
part;  and  Mary  Lucas^  the  mother  and  guardian  of  the 
said  Margaret  HerUy  of  the  third  part ;  whereby  it  was 
declared  that  the  said  Margaret  Hem*s  moiety  of  the  said 
leaseholds  should  continue  and  be  vested  in  the  Plaintiffs, 
who  were  the  trustees  under  the  will  of  the  said  testator, 
THomas  Kelly^  upon  trust  to  sell  and  dispose  of  the  same 
as  soon  as  conveniently  might  be,  and  to  stand  possessed 
of  the  monies  to  arise  from  such  sale  upon  the  trusts 
therein  mentioned. 


S1M8ON 

V. 

Jones. 
March  25. 


By  a  certain  other  indenture  the  moiety  of  the  grand- 
son in  the  said  leaseholds  was  in  like  manner  continued 
and  Tested  in  the  said  trustees  for  the  like  purpose  of  sale. 

Vol.  II.  C  c  In 


370  CASES  IN  CHANCERY. 

1891.  In  pursoance  of  these  indentures  the  Plaintifis,  the 

tnistees,  put  up  for  sale  the  leasehold  premises  by  public 
auction  on  the  26th  of  May  18S0 ;  and  the  DefendastSi 
Jones  and  Innesj  became  the  purchasers  of  part  of  the 
property,  and  signed  agreements  in  writing  accordingly; 
buti  they  having  afterwards  refused  to  complete  their 
purchase,  on  the  ground  of  a  defect  in  the  title  as  it  !€• 
garded  the  moiety  of  the  grand-daughter,  the  present 
bill  was  filed  by  the  Plaintiffs  for  the  specific  perfiDmi- 
ance  of  the  contract. 

The  question  is,  whether  by  the  settlement  made 
under  the  order  of  the  Court,  a  power  of  sale  of  Mrb 
Eskelby^s  moiety  of  the  leaseholds  is  well  vested  in  the 
trustees,  she  being  still  an  infant. 

The  general  personal  estate  of  a  female  infant  is  bound 

by  a  settlement  made  on  her  marriage,  becauae  such 

personal  estate  becomes  by  the  marriage  the  absdute 

property  of  the  husband,  and  the  settlement  is  in  cffisct 

his  settlement,  and  not  hers.     It  is  now  established  that 

the  real  estate  of  a  female  infant  is  not  bound  by  the 

settlement  on  her  marriage,  because  her  real  estate  doei 

not  by  the  marriage  become  the  absolute  property  of  the 

husband,  although  by  the  marriage  he  takes  a'  limited 

interest  in  it.    The  leasehold  estate  in  question  beiDg 

given  to  the  separate  use  of  the  wife,  the  husband  takes 

no  interest  in  it;  and  if  the  power  of  sale  is  well  created, 

it  is  by  the  act  of  the  infant.     It  is  not  contended  that 

she  would  be  competent  to  create  such  a  power,  if  tbe 

settlement  had  not  been  made  with  the  approbation  of 

the  Court ;  and  the  question,  therefore,  is,  whether  the 

Court  has  jurisdiction  to  give  to  a  female  infant  the 

power  of  disposition  of  her  separate  property  during  her 

infancy,  by  a  settlement  made  in  contemplation  of  her 

marriage. 

Whatcfer 


•-■J:;.; 

iiy  •     .... 


A  petition  of  appeal  to  the  House  of  Lords  was  pre- 
BDfed;  but  it  was  afterwards  abandoned,  as  the  lady, 
r'^^ras  found,  would  be  of  age,  and  would  have  the 
i^wer  of  confirming  the  settlement,  before  the  appeal 
MA  be  disposed  of. 


»■- ■ 


« .   -t 


• '    ^• 


•  ■ 
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Whatever  doubts  may  have  been  entertaitied  on  the  l4Bt* 
tAijttt  formerly,  I  take  it  to  be  clear  that  tiie  real  estate 
iTe'  female  infant  would  not  be  bound  by  a  settlement 
(Me  with  the  approbation  of  the  Court ;  and  it  appears 
0?  ale  to  follow  that  the  same  principle  is  applicable  to 
i6f86nal  estate  settled  to  her  separate  use.  By  the 
lile  of  law,  she  has  no  power  of  disposition  during  her 
lilitoHty;  and  this  Court  has,  I  think,  no  jurisdiction 
6'*gtVe  her  such  pow^r,  and  I  am  not  aware  that  any 
aae  is  to  be  found  in  which  the  Court  has  attempted 
o  exercise  such  a  jurisdiction.  A  female  infant  is 
fCfand  by  the  settlement  made  on  her  marriage,  as  to 
Ic^er  and  thirds  —  not  by  force  of  her  agreement  in 
kki  setdement — but  by  reason  of  the  consent  of  her 
Murent  and  guardians,  and  of  the  statute  of  H,  8.  When 
he  Court  makes  an  election  for  an  infant,  it  does  not 
teUe  tfae  infant  to  exercise  a  disposing  power  over 
mD|>eity,  but  merely  supplies  in  her  that  discretion  in 
hH  dibice,  which  by  reason  of  her  infancy  she  is  sup- 
idiied  to  want.  I  am  of  opinion,  therefore,  that  a  good 
K6i  cannot  be  made,  unless  by  the  confirmation  of 
tie  irift  when  she  attains  the  age  of  twenty-one,  and 
hiS'bOl  must  therefore  be  dismissed. 


Ce  2 
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RoLu.  LEPINE  a  FERARD. 

Jan,  20. 
Feb.  15. 

L.  C.        2.^CHARIAH  AG  ACE  made  his  wiU,  dated  the 

^    '^     '  r  Sd  of  November  1775,  which  was  partly  in  the 

A  gift  over  of  .11  ILL 

money  upon     words  following :  —  '*  I  give  and  bequeath  to  mj  brother 

1^^2^A-*  •^^'^  ^5^^^  ^^^^^  5  I  give   and   bequeath  a  farther 

out  issue  b  sum  to  my  brother  Jacob  Agace,  during  his  life,  SOOL 
ToicL  unless  t      •  «    i  i.  l 

from  the  P^^  annum;    I   give   and    bequeath   to    my  nephew, 

words  of  the  Zachariah  Agace,  during  his  natural  life,  ISO/,  fit 
collected  that  annum;  I  give  and  bequeath  to  my  nephew  DaM 
moim^daith  -^^^^»  during  his  natural  life,  150/.  per  annum;  flfed 
without  issue  in  case  either  of  my  nephews  should  die,  the  other  lo 
Se^lih  of"^  inherit  the  whole  300/. ;  and  if  my  brother  Jacob  Agnk 
the  legatee.  dies  without  issue,  then  my  two  nephews,  Zadtarui 
gave  to  his       Agace  and  Daniel  Agace^  to  inherit  from  my  brochir 

brother  300^    Jacob  Agace.     I  also  give  and  bequeath  to  my  annt, 
per  annum         _  _.  .^  _  t    i         •  »  i  l 

during  his  life,  ■Oiiary  Agace^  25L  per  annum ;  I  also  give  and  bequeatli 

and  to  each      fj^^^  Temperance  Cole  251.  per  annum ;  these  last  ttt 
of  two  f  '  - 

nephews  150/.   only  for  life,  then  to  my  dear  wife.     The  reason  wbyl 

livc8"^burif     '^^^  ^^^y  ^^®  interest  to  my  brother  Jacob  and  my  tffo 

either  of  the     nephews  is,  that  if  they  die  without  issue,  the  money 

neohews  died 

the  other  to  '  ™*y  S9  ^^  ^y  relations,   to   be  divided  between  my 

inherit  the  cousins,  James  Lesreax.  Mrs.  Susan  Godard^  widor  of 
whole  500/. ;  o       »  .        r  u 

and  if  the         John    Godard^   and    Mrs.   Esther  Privo,  wife  of  JV* 

brother  died     jfficholas   Sebire,   three    shares    equally   alike."     Tbe 

without  issue,         ^  ^  . 

the  two  residue  of  his  estate  he  gave  to  his  wife  Martha* 

nephews  to 

Inherit  from 

the  brother:         The  testator  died  in  the  year  1778. 
and  he  then 

proceeded  to  ^  ■^- 

state  that  the  ^  ■*^ 

reason  why  he  .' 

left  only  the  interest  to  his  brother  and  two  nephews  was,  that,  if  ihey  died  ffV* 
out  issue,  the  money  might  go  to  his  three  cousins,  to  be  divided  equally  be^^ 
them:  the  brother  and  nephews  all  died  without  issue:  Held^  that  the  gift  ^"^ 
to  the  eousins  was  void,  as  being  too  remote. 
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A  sum  of  20,000/.  3  per  cent,  consolidated  Bank 
annuities  was  set  apart  to  provide  for  the  300/.  a  year 
and  the  two  payments  of  150/.  a  year  given  by  the 
testator  to  his  brother  and  two  nephews.  Jacob  Agace 
died  in  the  year  1782  without  issue;  from  which  time 
the  dividends  of  the  20,000/.  stock  were  divided  equally 
between  the  two  nephews.  Zachariah  Agace  died  with- 
o«|.  issue;  and  Daniel  Agace  received  the  600/.  a  year 
lUl'tbe  year  1828,  when  he  also  died  without  issue.     . 


^m* 


'(- 


'».  The  bill  was  filed  by  the  representatives  of  James 
I^grem^  Susan  Godard^  and  Esther  Privo^  who  were 
all  dead»  against  the  personal  representatives  of  the 
ieatator^  who  were  also  the  personal  representatives  of 
lii». widow  and  residuary  legatee,  and  of  Daniel  Agace^ 
tbevsorvivor  of  the  nephews.  It  prayed  a  declaration 
that  the  Plaintiffs  were  entitled  in  equal  shares  to  the 
MNiieB  invested  for  securing  the  three  annuities. 


iii 


!>>The  Defendants,  by  their  answer,  submitted  that 
ihe  ipift  over  to  the  cousins  was  too  remote,  being  a  gift 
on  ia  general  fiiilure  of  tlie  issue  of  the  brother  and  the 
Hva  nephews. 


•IT* 


ri>  Mr.  Bickersteth  and  Mr.  Lcmat^  for  the  Plaintiffs. 

'  The  question  is,  whether  the  gift  to  the  three  cousins 
J8  to  take  effect  only  on  a  general  failure  of  issue  of  the 
bfother  and  nepl^ews,  or  on  a  failure  of  their  issue  in 
their  lifetime.  Here  there  are  two  circumstances  which 
shew  that  the  testator  meant  a  failure  of  issue  in  the  life- 
time of  the  brother  and  nephews.  First,  the  fund  is  not 
givep  absolutely  to  the  brother  and  the  nephews ;  the 
interest  of  it  only  is  given  to  them  for  life  in  the  par- 
fidiiar  manner  pointed  out  in  the  will ;  and  when  the 
tatalor  professes  to  assign  a  reason  for  the  disposition 

C  c  S  whidi 


Lepine 

V. 

Febaao. 


<  / 
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which  he  makes  of  the  property  after  their  deaths  he 
must  be  understood  to  speak  with  reference  to  the  state 
of  things  which  might  exist  at  their  death.   The  testator 
in  effect  says,  '  My  intention  is  that  the  capital  of  the 
fund,  which  is  to  provide  for  these  annuities,  is  to  go^ 
at  the  death  of  my  brother  and  nephews,  if  tfaej  die 
without  issue,  to  my  three  cousins/     Can  any  peraqo 
doubt  that  ^  death  without  issue/  in  such  a  dispositiOB, 
must  have  reference  to  the  death  of  the  suryavor  of  the 
brother  and  nephews  ?     Secondly,  in  the  preceding  part 
of  the  will,  ^*  dying  without  issue"  is  a  phrase  used  to 
denote  not  a  general  failure  of  issue,  but  a  failure  of 
issue  within  the  compass  of  a  life  in  being.     When  the 
testator  says  *^  if  my  brother  Jacob  Agace  dies  witboat 
issue,   then   my   two  nephews,   Zachariah  Agace  aad 
Daniel  Agace^  to  inherit  from  my  brother  Jacob  Agfuti* 
he  unquestionably  means  to  refer  to  a  failure  of  issue  of 
Jac(^  Agace  at  his  death,  and  in  the  lifetime  of  the  two 
nephews.     Such  is  the  construction  of  the  will,  whid 
all  parties  have  acted  upon ;  and  if  **  dying  without 
issue''  be  held,  in   this   passage   to  denote  a  genenl 
failure  of  issue,  the  limitation  over  of  the  3002.  a  yeir 
to  the  nephews  during  their  lives,  would  be  open  to  tke 
same  objection  which  the  Defendants  raise  to  the  claim 
of  the  representatives  of  the  cousins.     In  like  manner, 
when  the  testator  says,  ^^  in  case  either  of  my  nepbevs 
should  die,  the  other  to  inherit  the  whole  SOCML,"  be 
plainly  refers  not  to  the  death  of  one  of  the  nephews  at 
any  time,  but  to  the  death  of  one  of  them  in  thelifetiflie 
of  the  other.     Finding  in  the  will,  tiiat,  when  dying  is 
mentioned,  it  means  dying  in  the  lifetime  of  *  the  otber 
of  two  persons,'  and  that  when  dying  without  issue  is 
mentioned,  it  denotes  not  a  general  failure  of  issue,  but 
a  failure  of  issue  in  the  lifetime  of  the  nephews;  the 
fair  inference  is,  that  when  the  testator  has  given  the 

interest  of  a  fund  to  a  brother  and  nephews  for  Hf^ 

and 
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fmc|  proceeds  to  limit  it  to  other  persons,  if  they  die 
Tfithout  issue,  he  intends  a  failure  of  issue  in  the  life- 
Ume  of  the  survivor  of  the  brother  and  nephews. 

Mr.  Pembertouy  contra. 

The  testator  has  given  annual  sums  to  his  brother 
and  two  nephews,  so  that  the  surviving  nephew  takes 
tlie  whole ;  and  upon  their  death  without  issue,  he  has 
limited  over  the  capital  to  Ims  cousins.  **  Death  with- 
oolt  issoe  "  denotes  a  general  failure  of  issue,  whether  as 
ojied  in  reference  to  real  or  personal  estate,  unless  there 
be  tomething  in  the  will  to  shew  plainly  a  different 
iamt:  Zjove  v.  Windham  (a),  Dingly  v.  Dingly{b\  Bur- 
ford  ▼•  Lee{c\  Boden  v.  Watson  {d\  Boehm  v.  Clarke  {e\ 
BoHam  t.  Salter  (g),  Ward  v.  Bevil  (A) ;  Feame  on  Con- 
Otgaii  Remainders.  (J) 

In  this  will  there  is  nothing  to  limit  the  failure  of 
isfue  to  a  particular  time.  The  circumstance  that  the 
toother  and  nephews  have  an  interest  which  expires 
with  their  lives  cannot  have  that  effect,  unless  it  is  to  be 
nid,  in  opposition  to  settled  rules,  that  if  personal  pro- 
perty is  given  to  A.  for  life,  and  if  A.  dies  without  issue, 
10  J3*,  the  remainder  to  B.  is  not  too  remote.  When 
tbe  testator,  in  the  preceding  part  of  the  will,  says,  *'  if 
ny  brother  Jacob  Agace  dies  without  issue,  then  my  two 
acpbews  Zachanah  Agace  and  Daniel  Agace  to  inherit 
bom  my  brother,"  there  is  a  plain  implication  that  he 
refers  —  not  to  failure  of  the  brother's  issue  generally  — 
imt  only  to  failure  of  his  issue  in  the  lifetime  of  the 
nephews ;  because  it  is  evident  from  the  subsequent  part 

of 

(«}  1  Lev.  290.  (<?)  9  Vet.  580. 

\h)  S  Frean.  40.  kg)  17  Vei.  479. 

(c)  «  Freem.  210.  (A)  1  Yo,  SfJerv,  512. 

{fy  Ami,  398.  (t)  p.  444. 

Cc  4 
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1881 «  of  the  will  that  the  nephews  are  to  take  only  for  lifia^ 
and)  consequently,  the  event,  on  which  they  ere  so  to 
inherit  must  be  an  event  which  is  to  happen  in  their 
lifetime.  But  the  yfiU.  does  not  furnish  any  circumstance 
of  this  kind,  which  can  have  the  effect  of  limiting  to 
particular  lives  the  failure  of  issue,  on  which  the  capital 
is  given  over. 

Mr.  Bickerstethy  in  reply. 

In  none  of  the  cases  cited  did  the  person,  on  whose 
failure  of  issue  the  limitation  over  was  to  have  effect, 
take  only  an  annuity.  Besides,  the  rule  of  law  is  not 
controverted;  and  the  question  is,  Does  not  enough 
appear  on  the  face  of  this  will  to  shew,  that  the  failure 
of  issue  on  which  the  cousins  were  to  take  the  capital 
which  yielded  the  annuities,  when  the  annuities  ex* 
pired,  was  a  failure  of  issue  in  the  lifetime  of  the  sur^ 
viving  nephew. 


Feb.  15.  The  Master  of  the  Rolls. 

The  question  in  this  cause  is,  whether,  upon  the  true 
construction  of  the  will,  it  appears  to  be  the  intention 
of  the  testator  that  the  death  without  issue  of  the  three 
annuitants  is  to  be  a  death  without  issue  generally,  or  s 
death  without  leaving  issue  living  at  the  time  of  the 
death. 

In  directing  that,  in  case  either  of  his  nephews  should 
die,  the  other  is  to  inherit  the  whole  300/.,  it  is  plaioi 
from  the  subsequent  passages  in  the  will,  that  the  tes* 
tator  means  only  that  the  survivor  shall  take  the  an- 
nuities  of  150/.  each  for  his  life.  So,  in  directing  that 
if  his  brother  Jacob  should  die  without  issue,  then  his 

two 
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t#o  nephews  should  inherit  from  his  brother,  he  in  like  186I«- 
manner  means  that  his  two  nephews  shall  take  between 
them  the  900/.  for  life;  and  in  this  case  the  words 
**withoat  issue,''  meaning  a  death  without  issue  in 
the  lives  of  his  nephews,  the  limitation  over  to  them 
would  be  good.  But  when,  in  the  subsequent  part  of 
the  will,  he  gives  the  money  which  would  produce  the 
annuities  to  the  persons  represented  by  the  Plaintiffs,  in 
case  of  the  death  of  his  brother  and  two  nephews  with- 
out issue,  there  are  no  words  which  can  autliorise  a 
court  to  declare  that  he  meant  death  without  issue 
living  at  the  time  of  the  death  of  his  brother  and 
nephews,  any  or  either  of  them. 


The  Plaintiffs  appealed  from  his  Honor's  decision.  Nov.  is. 

The  Solicitor-'Generalj  Mr.  Lovatj  and  Mr.  Side- 
boitomj  in  support  of  the  appeal. 

The  Court  has  always  been  astute  to  discover  and 
give  effect  to  any  circumstances  and  expressions  in  a 
will,  from  which  an  intention  can  be  collected  to  cut 
down  the  legal  signification  of  the  words,  ^'  dying 
without  issue,"  and  to  restrict  it  to  the  popular  sense  of 
death  without  issue  in  the  lifetime  of  the  first  taker. 
Even  trivial  expressions  have  been  held  sufficient  for 
this  purpose,  where  the  obvious  intention  required 
such  a  construction.  Pinbury  v.  Elktn{a\  Nichols  v. 
Hooper  {b\  Wilkinson  v.  South  {c).  Trotter  v.  Osnoald{d)y 
Chamberlain  v.  Jacob  {e\  Gawler  v.  Cadby.  {g)  The 
expression,  "  to  inherit  from  my  brother,"  is  surely  as 
strongly  indicative  of  an  intention  to  confine  the  failure 

of 

(a)  1  P.  Wmi,56Z.  (d)  1  Cox,  317. 

lb)  1  P.  WW.19S.  (e)  Amh.l2. 

(r)  7  T.  R.  655.  (g)  Jac.  346. 
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1831.  of  issue  to  the  lifetime  of  the  brother,  as  the  words 
*^  then  after  her  decease,"  or  *^  at  their  death,"  upon 
which  Pinbury  v.  Elkin  (a),  and  Ractstraiw  v.  Vile  (6), 
were  determined  in  favour  of  the  h'mitation  oven  PrimA 
Jacie^  indeed,  there  is  every  probability  that  the  nephews, 
who  were  to  inherit  the  annuity  of  300/.  from  the 
testator's  brother,  were  intended  to  take  the  same  in* 
terest  in  that  as  they  were  to  take  in  their  own  annuities; 
and  these  were  expressly  annuities  for  their  lives  only. 
The  subject-matter  of  the  gift,  besides,  is  not  a  sum  of 
money  in  gross,  but  simply  the  interest  of  a  fund,  or 
rather,  annuities  of  a  definite  amount,  with  reqpect  to 
which  it  seems  the  natural  and  prolmble  intend  even 
if  the  testator  had  not  in  the  subsequent  clause. assigned 
a  reason  for  the  peculiar  form  of  his  bounty,  that,  upon 
the  death  of  all  the  annuitants  leaving  no  issue,  the 
rights  of  the  legatees  over,  which  were  to  be  contingent 
on  that  event,  should  immediately  take  effecL 

Assuming,  then,  that  the  nephews  took  no  more  than 
life  interests  in  the  annuities,  not  enlarged  by  any  sub- 
sequent words  into  quasi  estates  tail,  the  limitation  over 
being  expectant  upon  mere  life  estates,  would  have  the 
effect  of  cutting  down  the  failure  of  issue  on  which  it 
was  made  to  depend,  to  a  failure  on  the  dropping  of 
the  lives.  This  doctrine,  which  appears  to  have  the 
sanction  of  Lord  Hardwicke  in  Trqffbrd  v.  Boekm  (c) 
is  highly  reasonable  in  itself;  for  as  by  the  supposition 
the  nephews  took  estates  for  life  only,  and  their  issne 
could  take  nothing  by  implication  as  purchasers,  the 
time  to  which  the  failure  of  issue  spoken  of  must  of 
necessity  be  referred,  is  the  time  when  the  life  interests 
were  to  cease. 

Sir 

(a)  1  P.  Wms.  $63.  (c)  3  Atk,  440. 

(6)  1  5.4-6V.6O4. 
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Sir  E  Sugden  and  Mr.  Preston,  for  the  Defendants. 

The  general  rule^  as  laid  down  by  Lord  Eldon  in 
Chandless  v.  Price  (a),  is  undisputed  ;  that  wherever  "the 
words  would  raise  an  estate  tail  in  real  estate  they  will 
^ve  the  absolute  property  in  personalty,  and  if  there  is 
DO  distinct  expression  to  restrain  it  to  the  time  the  law 
allows,  the  consequence  must  prevail,  whatever  is  the 
intention.''  The  words  "inherit  from  my  brother^*  cannot 
operate  to  confine  the  estate  given  to  the  nephews  in  the 
annui^  of  300/.  to  mere  life  interests.  The  nephews 
were  to  take  what  the  brothers  had  enjoyed,  by  a  sort  of 
anccession  from  him;  but  it  was  not  necessarily  imme- 
diate succession,  and  the  expression  would  be  equally 
appropriate  if  the  property  which  they  were  to  inherit 
were  to  devolve  on  them  from  the  brother  after  his 
issue  had  become  extinct.  To  the  Plaintifis,  however, 
it  is  quite  immaterial  whether  the  testator's  nephews 
took  a  mere  life  estate  or  an  absolute  interest  In  either 
view  the  gift  over  is  too  remote,  being  limited  after  a 
graeral  failure  of  issue  of  the  first  taker.  It  might 
bave  been  a  question  whether,  if  the  nephews  had  left 
issue,  their  estate  was  enlarged  by  the  effect  of  the  limi- 
taidoD  in  case  of  their  death  without  issue  to  a  quasi 
estate  tail,  as  in  Love  v.  Windham  (6) ;  or  whether  the 
issue  would  take  by  implication  as  purchasers  (c).  But 
with  that  the  Plaintiffs  have  no  concern ;  nor  is  it  any 
argument  in  favour  of  their  present  pretension  that 
there  is  no  person  in  esse  before  them  who  is  capable  of 
taking,  so  long  as  the  event  upon  which  alone  their 
interest  is  to  arise  is  too  remote ;  and  of  that  it  is  im- 
possible to  raise  a  doubt ;  for  it  is  plain,  upon  the  lan- 
guage of  the  clause  assigning  the  reason  for  the  gifl, 

that 


(fi)  1  Lev,290, 

(c)   See    Ex    parte    Rogers^ 


2  Mad,  449.,   Andrce  v.   Ward, 
Greene  v.  Ward^  1  Ruti.260. 
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18S1*        that  while  any  issue  of  the  nephews  were  in  existence 
the  cotisins  were  to  take  nothing. 

The  testator  obviously  had  two  intentions,  one,  that  his 
nephews  should  have  the  annuities  for  their  lives;  the 
other,  that  in  some  way  or  other  their  issue,  if  they  had 
any,  should  be  permitted  to  enjoy  the  capital  of  the  fiind: 
and  to  accomplish  that  object,  the  Court  would  probably 
hold  the  life  estates  to  be  enlarged  so  as  to  give  the  chil- 
dren a  benefit  through  the  medium  of  their  parents.  At 
any  rate  it  is  admitted,  that  if  the  nephews  left  issue^  the 
claim  of  the  plaintifis  would  be  excluded-;  although  that 
exclusion,  if  the  argument  on  the  other  side  be  sound, 
would  be  of  no  benefit  to  the  issue,  and  would,  there* 
fore,  be  irrational  and  absurd.  No  such  doctrine  as  has 
been  supposed  is  to  be  found  in  Trqffbrd  v.  Boehm{a)i 
nor  has  it  ever  been  established  in  any  case,  that  because 
the  estates  first  given  are  life  estates,  and  the  limitadons 
over  (not  being  mere  life  interests)  are  made  to  depend 
on  a  failure  of  issue  of  the  first  takers,  the  failure  of 
issue  referred  to  is  a  failure  of  issue  at  the  death  of  the 
first  takers.  The  proposition  supposed  to  be  stated  in 
that  case  was,  that  the  circumstance  of  the  limitations 
over  being  for  life  only  (which  is  not  the  case  with  which 
the  Court  has  now  to  deal,  for  the  gift  over  to  the 
cousins  is  of  the  corpus  of  the  fund)  was  to  be  considered 
as  warranting  an  inference  that  the  specified  failure  of 
issue  was  a  failure  at  the  death  of  the  first  taker ;  and 
that  proposition  which  could  have  no  application  here^ 
and  which  never  had  the  sanction  of  Lord  Hardmcke^ 
is  completely  exploded  by  Sir  W.  Grant  in  Boehm  v. 
Clarke  (i)  and  Barlow  v.  Salter  (c),  authorities  which  dis- 
pose of  the  present  question. 

It 

(a)  3  Atk,  4^0*  (b)  9  Fes.  SSO.  (c)  17  Vei.479, 
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'  It  has  been  repeatedly  decided^  and  is  now  settled 
law,  that  with  reference  to  the  effect  of  a  bequest  to 
a  man  for  life,  and  if  he  die  without  issue,  the  principal 
to  go  over,  it  makes  not  the  slightest  difference  whether 
lbs  bequest  is  of  the  interest  of  money  or  of  money 
iladr.  {a)  BuUerfield  v.  BtUterfield  {b\  Everest  v.  Gell.  {c) 


18S1. 


*  7^  Solicitor^Geiieralj  in  reply. 


.  '  Th€  Lord  Chancellor. 

I  have  no  doubt  whatever  that  taking  the  whole  toge- 
ther this  is  a  limitation  upon  a  general  failure  of  issue, 
and  that  the  executory  bequest  is  consequently  void. 
I  wiU  take  it  in  two  ways ;  first,  supposing  the  bequest 
lo  have  stood  without  the  superadded  words,  ^^  the  reason 
why,''  &c. ;  and  secondly,  importing  those  words  into 
the  consideration  of  the  question. 

In  the  first  place,  it  is  clear,  if  the  bequest  to  the 
eoasins  if  the  brother  and  nephews  should  die  without 
t»ue  had  stood  alone,  without  the  clause  explaining  the 
'iiiAare  and  object  of  the  prior  gift,  that  according  to  the 
'Mtbority  of  all  the  cases,  and  to  what  is  now  admitted 
lo  be  the  clear  law,  it  would  have  been  void  as  being  a 
limitation  after  a  general  failure  of  issue ;  and  that  in 
ihat  respect  it  makes  not  the  least  difference  whether  the 
first  legatee  took  an  express  estate  for  life,  or  whether 
'be  took  a  larger  interest.  In  either  case  the  failure  of 
iaiQe  spoken  of  is  construed  to  be  a  failure  of  issue  at 
atiy  period  of  time,  the  first  estate  is  held  to  be  enlarged 
by  implication  into  an  absolute  interest,  and  the  limi- 
Cation  over  is  void  for  remoteness. 


This 


(a)  Feame^s  C,R.  p.  475. 
{]b)  1  Km.  sen.  133.  154. 


(c)  1  r<f«.  jun.  286. 
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1881.  This  doctrine  has  beai  so  fully  established  hy  the 

case  ^hooe  v.  Windham  (a),  where  the  estate  of  the  first 
taker  was  expressly  a  life  estate ;  and  by  two  cases  m 
Vreemmi  (£),  where  the  gift  to  the  first  taker  was  to  htm 
generally  without  being  so  restricted*  that  it  is  mne- 
cessary  to  do  more  than  refer  to  it  now. 

The  next  consideration  is,  whether  any  substabtisl 
distinction  can  be  founded  on  the  subsequent  clause :  — 
^*Tbe  reason  why   I   leave  only  the  interest  to  my 
brother  Jaccb  and  my  two  nephews  is,  that  if  they  die 
without  issue  the  money  may  go  to  my  relations.''    That 
clause  seems  to  me  rather  to  strengthen  the  respondents 
argument  that  the  cousins  were  entitled  to  take  nothing 
so  long  as  any  issue  of  the  nephews  were  in  existence^ 
and  that  a  general  failure  of  issue  therefore  was  in  the 
testator's  contemplation.    I  will  assume,  however,  as  has 
been  argued  at  the  bar,  that  this  clause,  coupled  with  the 
rest  of  the  instrument,  clearly  shews  that  the  nephews 
to  whom  the  annuity  of  300/.  was  given  over  in  the  event 
of  the  brother  dying  without  issue  were  to  take  by  the 
gift  a  life  interest  only.      The  observations  of  Lord 
Hardwicke  in  Traffbrd  v.  Boehm  (c),  which  have  been 
referred  to,  were  originally  misapprehended  by  Sir  W. 
Grant  in   his   remarks    upon   that  case  in    Boehm  v. 
Clarke  {d) ;  but  he  afterwards  took  an  opportunity,  when 
giving  judgment  in  Barlow  v.  Sailer  (e),  to  correct  his 
mistake,  and  at  the  same  time  to  deny  tlie  proposition 
which  Lord  Hardwicke  had  been  supposed  to  lay  down, 
that  where  the  gift  over  is  for  life  merely,  that  limits  the 
failure  of  issue  on  which  the  subsequent  gift  is  made 
to  depend  to  a  failure  at  the  death  of  the  first  taker. 

This 

(a)  I  Lev.  290.  (c)  .T  AtJIc.  440. 

(6)  Burford  v.  Lee,  2  Freem.  {d)  9  Ves,  580. 

210.,  and  Anon»  ibid,  287*  {e)  17  Tei.  479. 
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This  proposition,  so  far  from  deriving  any  countenance  '18S1. 
firom  the  judgments  of  Sir  W.  Grant  in  Boehm  y.  Clarke 
and  Barlow  v.  Salter^  is  directly  opposed  to  them.  At 
all  events,  it  is  not  easy  to  see  what  bearing  it  can  have 
npoQ  a  case  like  the  present,  where  the  gift  over  with 
which  the  Court  has  to  deal  is  a  gift  to  the  cousins, 
in  terms  which  would  carry  an  absolute  interest  in  the 
fond.  The  rest  of  the  cases  referred  to  on  behalf  of 
the  appellants  appear  to  me  to  have  no  application. 

.  It  is  not  necessary  for  the  present  purpose  to  decide, 
and  it  was  not  necessary  for  the  defendants  to  argue 
riia  question,  whether  the  nephews  took  mere  life  estates, 
or  whether  they  took  absolute  interests ;  although  look- 
ing to  the  wording  of  the  clause  in  which  the  testator 
assigDS  the  reason  for  the  peculiar  form  of  his  gift,  the 
words  seem  to  import  a  general  failure  of  issue,  and 
SiKMigly  favour  the  opinion  that  they  took  absolute 
interests.  The  judgment  of  his  Honor  must  be  affirmed. 


390  CASES  IN  CHANCERY. 

1S31. 


Jm^k^M,  CAMPBELL  V.  HARDING. 

JOHS  H.UiDIKG  by  his  will  duly  aUested».^^ 
and  bequeathed  as  follows:  —  **To  mj  adofHed 
«i«i^ter«  commonly  called  Caroline  Harding  [described 
La  aoocher  part  of  the  will  as  his  natural  daughterj^i  JLhe 
icm  of  ^.000/1  S  per  cent,  consols,  and  my  .houn 
and  hnded  property  at  Cidworthj  also  of  Mortan  Pint* 
atmcwu  3^    **^  *  ^*  ^"  ^^^^^^  ^^  ^^^  death  without  lawful  isspj^il 

*  ■■'■■•■■ 

tf  aoi:  mrrwiik  ^^^^  ^^i  ^h^  monev  so  left  to  her  to  be  equally  dinM 
,A«Mmi  )e         Neiwixt  mj  nephews  and  nieces  who  may  be  livxi^  ^ 

***^*^3jlw  ^"^  *°*  •  **'*^  **^*  '*"^  ^^^'^  "^  Culworth^  to  my  nephjeWi 

4ud  <auurwi ;  'Jh*  Rev.  J.  Hj:rd:r^  ;  and  that  at  Morton  Pinifft^j/^  }(\ 

^r^iv!iui  ^y  3erfn;w.  L:<u:.  J^i^  Harding.    And  I  req^^^qyi 

wiuouc  :ii«('ui  macti<-<scee!sed   liHecds,    Robert   Campbell^    Esq.,   and 

*   M>  Ivct  Du'i't'i   Sttuirr^   ^^-9  to  be  the  guardians,  and  a|loir 


iiioae« 


coM-cobi^      vhacever  iher  r»Iease  fcr  her  education  annually:  iod 

vi«a«J'b«c«i.\:    ^tter  >ii^  ha^  !«(t  school  and  if  she  marries,  it  nriuH 

wul"n^'«r*  '^  ^^^  ^^'^'^  o-jcsenc,  and   tlie  property  to  be  idldy 

%bo  Biii^hc  be  settled  upou  htii^eif  dnJ  children,  and  in  no  way  duuigsil 

ti^fl^JtSe  *>r  alieuattx}.      *♦*••♦•     I  leave  to  each  ti|rtlf 

Uod  M  C.  to  and  n^jphew  cf  mine  the  sum  of  lOOOt ;  and  to  CkadM 

bis  nephew 

J.U.:  Held.    -**«  Hardinr^  my  nitice,  daughter  of  my  late  krdlkr 

that  Canjtinc     Prancis,  the  sum  of  30  OJ. :  but  in  case  of  her  dMlil^ 
took  ao  aoo  . 

•olute  interest  wiihout  issue  this  30' -0/.  to  reTert  back,   and  ta  kflf 
m    e  »toc  .     divU^J  betwixt  my  nephews  and  nieces  who  may  iW 

be  living.  **='''*  What  property  I  may  die  ^ 
sessed  of,  not  otherwise  apprc^riateci,  I  divide  ki^ 
fifteen  shares,  seven  of  which  to  be  for  my  broriitf 
fViUiam,  and  after  him,  to  his  seven  children ;  flvw  ibn 
my  sister  Candj^^  and  after  her,  to  her  five  chimrorr 
and  the  remaining  three  to  my  sister  Wrigki^  and  Her 


children  afterwards." 


.1     ,.!.. 
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One  of  the  questions  in  the  cause  was,  whether  the 
20bOOO/.  stock  bequeathed  to  Caroline  Harding  vested  in 
her  absolutely,  or  whether  she  took  it  subject  to  an  exe- 
cotoiy  bequest  over.  The  Vice-Chancellor  decided  that 
QuvUne  Harding  took  an  absolute  interest  in  the  stock, 
uiA  that  the  bequest  over,  being  limited  after  a  general 
Gillire  of  issuer  was  void. 


Campbkll 

9. 

HAimm. 


'"  fibbtequently  to  the  date  of  the  Vice-Chancellor's  de- 
^fifti  Caroline  Harding  died,  an  infant,  unmarried,  and 
vliiibat  issue;  leaving  a  will,  of  which  her  guardians,  the 
rMfldflb  Campbell  and  Stuart^  were  appointed  executors* 
Otmrtoiie  Ann  Harding  shortly  afterwards  intermarried 
fiidi  John  Paltnan  $  and  the  suit  having  been  duly  re- 
irtvcd^  the  present  appeal  was  brought  by  the  Defendants 
rfahring  interests  in  the  20,000/.  stock  under  the  limit- 
idlMl  Of er  to  the  testator's  nephews  and  nieces* 


>  •. 


Idfr.  Tmsi^  Mr.  Teed^  and  Mr.  Hodgkinj  in  support 
oflheappcrv. 


.•'J'. 


V  It  is  not  denied  that  if  the  words,  *^  in  case  oi  Caroline 
IbnUfif^M  death  without  isiue,"  had  stood  unexplained, 
thiif  most  according  to  settled  decisions  be  taken,  not 
in  their  natural  sense  as  meaning  <<  in  case  she  leaves  no 
IMM  et  the  time  of  her  death,"  but  in  their  legal  sense, 
e» importing  the  failure  of  her  issue  whenever  that  may 
hypmij  however  long  after  lier  natural  death ;  but  as 
ihiff  technical  construction  frequently  defeats  a  testator's 
bllai^t  in  &vour  of  the  legatees  over,  by  enabling  the 
fimt  taker,  having  no  issue,  to  dispose  of  the  property 
tp/  MnaDgcrs,  the  Court,  more  especially  in  cases  of 
pimonal  estate  where  technicalities  are  less  regarded, 
mgj^j  catches  at  any  thing  in  the  will,  which,  by 
iadicatiiig  chat  the  vesting  of  the  ulterior  interests  is 
not  to  be  postponed  to  the  indefinite  and  possibly 
Vol.  II.  D  d  remote 
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liSl.       remote  period  when  the  first  taker^t  issue  thall  be  es* 

J"'  "      "     tinet,  raises  an  inference  that  the  failure  of  issae  spdoett 

«.  ef  18  to  be  referred  to  a  definite  and  not  Tery  distant 

Havmn«»     period,  such  as  the  happening  of  the  first  toker's  deatk, 

or  the  determination  of  some  other  life  or  lives  i«  being. 

In  favour  of  diis,  which  has  been  called  the  nottnl 

and  grammatical  sense  of  the  words  (a).  Judges  IwfS 

always  felt  a  strong  leaning ;  and  they  have,  therefore^ 

been  anxious  and  astute  to  discover  words  or  dicaoi- 

stances   in  the  instrument  itself  which   wooU  joftify 

them  in  departing  from  the  technical  constructioB,  md 

in  restricting  the  event  on  which   the  uherbr  giftfi 

made  to  depend  to  a  period  within  which,  by  the  nihs 

of  law,  it  may  be  capable  of  taking  effect  (b). 

This  will  may  be  considered  with  reference  eitb*  19 
Uie  provisions  specifically  made  for  Caroline  HaHtk^ 
herself,  or  to  the  general  scope  of  that  part  of  the  in^ 
strument  with  which  her  interest  is  not  exprsisiy  ite> 
nected;  and,  considered  in  either  view,  it  fitnttdiaf 
strong  grounds  for  construing  the  words  <*  death  witln 
out  issue"  according  to  their  natural  rather  tban  didr 
legal  import. 

In  order  to  give  efiect  to  every  (>art  of  a  wiDf  (bo 
collocation  of  the  clauses  or  limitations  may  be  dtf- 
regarded,  provided  the  Court  can,  by  transposisf 
them,  deduce  a  consistent  and  intelligible  disposition 
from  the  whole ;  Anon,  (c),  Bidout  v.  Danding  (iQ' 
Now  this  testator's  primary  object  was  to  provide  fo 
Caroline  Harding  and  her  issue;  and  if  she  shoou 
have  no  issue,  then  to  provide  for  his  nephews  0^ 

nieoes. 

(fl)  Bigge  V.  BensUyy  1  Bro.  (c)  Cro,  EHz.  9. 

CX\l87.  id)  lAik,il9. 

(b)  Feame  Cont.  Reni,  471. 
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nieces.  After  bequeathing  in  general  terms  20,000/* 
atnek  to  CaroUne^  and  if  she  should  die  without  iteuei 
to  ^is  nephews  and  nieces,  the  testator  proceeds  to 
qaalify  the  beqnest  He  makes  provision  for  the 
tbreo  events  of  her  marrying,  of  her  having  children^ 
and  of  her  dying  without  issue.  To  take  these 
events  in  their  natural  order;  the  will  first  requires 
thnt  if  ^e  marries  it  shall  be  with  the  consent  of 
har. guardians;  secondly,  as  to  her  children,  the  pro- 
peaij  is  to  be  solely  settled  upon  herself  and  children, 
aad  in  no  way  changed  or  alienated.  So  far,  ther&- 
fimi  irom  being  intended  to  have  any  absolute  interest 
in!  the  fluid,  she  was  not  to  anticipate  a  single  shilling 
of  it.  It  was  to  be  put  in  settlement,  —  solely  settled 
upon  herself  and  children.  A  settlement  framed  in 
COoAraity  widi  this  direction  would  necessarily  restrict 
l|er  to  a  mere  life  interest  in  the  event  of  her  leaving 
duMnen;  and  even  if  she  died  childless  before  any 
aallbnAnit  was  made,  her  death  without  children  would 
iwi'in-bel'  no  ultimate  disposable  interest  If  the  pro* 
Jftstf  had  been  land,  snch  a  disposition  as  this  direction 
fiif'tn  vetdement  implies  would  give  an  estate  to  the 
children  as  purchasers,  and  to  her  only  A  life  estate, 
without  any  subsequent  estate  in  tail  or  in  fee  to  arise 
indtfiittlt  of  children;  Ginger  v.  Wlnte{a).  Besides 
IImI  twb  first  events  provided  for,  the  marrying  and 
ibo  leaving  children,  there  might  also  be  a  third  —  her 
ihath  without  having  had  any  children  to  take  under 
iha  omtemplated  settlement.  The  testator  accordingly 
gote  on:-*-^*  in  case  of  her  death  without  issue^  I 
Aitn*will  the  money  to  my  nephews  and  nieces  living 
il  the  time."  In  what  sense  of  death  without  issue? 
Hainly  in  that  sense,  and  with  reference  to  that  object 
which  had  been  already  considered; — with  reference  to 

such 

{a)  WUIeSy  5i8. 
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ISSL        such  issue  as  were  to  take  under  the  settlement,  vilf 
L    ^'^      children.  That  was  the  construction  supported  in  Ginger 
9.  V.  ffhiiff  where  the  words  *^  without  it»sue"  were  held  to 

mean,  ^*  without  the  class  of  issue  before  mentioned  in  the 
same  will,"  that  is,  without  children.    So  in  Guodrigkt^* 
Dunham  {a)y  Hockley  v.  Mawbei^  (6),  Blacibam  v.  E4g' 
Iqf  {c)m    That  the  will  here  sets  out  with  general  wordaof 
gift  to  Caroline  Harding  is  immaterial ;  for  if  the  arg^- 
ment  be  well  founded,  that  the  wording  of  the  ulterior 
bequests  is  strong  enough  to  exclude  the  construction  of 
a  general  failure  of  issue,  those  bequests  are  not  too  re* 
mote,  but  will  be  upheld  as  good  executory  limitationa^ 
notwithstanding  that  the  previous  gift  purports  to  be  ab- 
solute.   Such  would  be  the  inference  even  if  the  property 
here  disposed  of  were  real  estate:  in  personalty  the  Coart 
leans  much  more  strongly  to  support  the  bequests  over; 
Doe  V.  lA/de  {d)y  Salkeld  v.  Vernon  {e\  Vandergi^f. 
Blake  (g).     In  no  case  where  the  word  ^'issue**  woaU 
bear  the  sense  of  children,  has  the  law  construed  the 
expression,  <<  in  case  of  the  first  taker's  death  withoDt 
issue,''  as  importing  indefinite  failure,  and  consequently 
enlarging  the  first  taker's  life  estate  into  an  ahsolote 
interest.    These  provisions,  therefore,  are  significant  in- 
dications that  death  without  issue,  meaning  death  with- 
out having  had  any  such  issue  as  would  have  taken  under 
the  settlement,  and  not  death  without  issue  indefinit^y 
was  the  event  in  the  testator's  contemplation. 

Referring  next  to  that  portion  of  the  will  which 
relates  less  particularly  to  the  interests  of  Caniif^ 
Harding  than  to  the  general  disposition  of  tlie  testa- 
tor's property,  the  frame  and  character  of  the  provisioos 

tre 

(tf^  Doug.  8«4.  (d)  1  T.  n  S93. 

(h)  1  r^r.jun.  142.  (e)  I  Ed,  64. 

(e)  1  P.  Wms.  600.  Ig)  8  Fci.jun,  5S4. 
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are  even  stronger  in  favour  of  giving  the  restricted 
construction  to  the  dying  without  issue  upon  which  the 
contingent  interests  of  the  nephews  and  nieces  are 
limited  to  arise.  The  testator,  it  is  observable,  provides 
only  for  his  nephews  and  nieces  living  at  the  date  of  his 
will ;  in  describing  them  he  uses  the  word  *^  my,"  which 
necessarily  confines  the  class  so  designated  to  the  indi- 
viduals standing  in  the  specified  relation  at  the  time 
when  the  will  speaks ;  as  much  S9  as  if  they  had  been 
enumerated  by  name.  With  no  correctness  of  speech, 
indeed}  could  the  relationship  of  uncle  and  nephew  be 
■aid  to  subsist  between  the  testator  and  the  then  unborn 
-ditldren  of  his  brothers  and  sisters.  The  Master's  re- 
port finds  who  the  nephews  and  nieces  were,  viz.,  seven 
MardingSf  five  Wrights^  and  three  Candysj  making  with 
€lkarioiie  Ann  Harding  sixteen  in  all,  and  that  they  all 
aarvived  the  testator. 


1B91. 


Campbell 

v. 
HAaomc. 


-^' '    The  testator  indicates  no  intention  of  providing  for  any 
*mfi  already  in  existence.     This  is  clearly  to  be  inferred 
.  Ihnn  the  gift  of  SOOO/.  to  Charlotte  Ann^  and  of  1000/. 
■^toi  each  of  the  others.     The  nephews  and  nieces  who 
take  the  1000/.  a  piece,  can  be  those  only  who  were 
firing  in  the  testator's  lifetime;  and  the  nephews  and 
-  ideces  mentioned  in  the  same  sentence,  among  whom 
•  4iie  9000/.  are  to  be  divided  in  case  of  Charlotte  Ann*9 
deatli  without  issue,  must,  of  course,  be  the  same  indi- 
viduals  who  are  each   to  take  the  1000/.  legacies;  in 
other  words,  those  living  at  the  testator's  death  :  and  as, 
moreover,  it  is  expressly  provided,  that  in  order  to  par- 
ticipate  in  Charlotte  Ann*s  SOOO/.  legacy,  they   must 
be  Kving  at  her  death,  the  gift  of  the  3000/^  to  those 
nephews  and  nieces  is  a  gift  confined  to  persons  in  esse. 
That  being  so  with    respect  to  the  legacy  given  over 
upon  Charlotte  Ann's  death   without  issue^  the  same 
intent  must  be  presumed  as  to  the  20,000/.  stock  given 
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OTer  upon  the  doath  of  Caroline  wUhoat  issue.     Tha 
phrase  *^ revert  back"  points  in  the  same  dir^ioQ. 
The  testator  might  naturally  speak  of  mopey  jmu^ti^S 
back  to  individuals  already  existing,  and  specified  im^' 
willy  and  whose  general  residuary  provision  oC  fiftitP 
shares  had  been  so  far  diminished  by  the.  setting  afKtft 
of  8000/.  for  CkarlMe  Antu  but  he  would  Imdly.  say 
tlbe  money  was  to  reveri  back  to, persons  not  mepMOHid 
in  any  of  his  provisions^  and  not  yet  in  exjatencew  Tbe^e 
circunstanoes,  which  negative  any  intent  to  adnitJifiM- 
bom  nephews  and  nieces,  are  material  in  tUs  viQ»|.-^- 
that  as  the  gift  of  J20^000/«  is  confined  to  those  who  maji  bvi 
surviTOig  at  the  time  of  Carolines  decease  wiiboiM^  aiii% 
the  fiulure  of  her  issue  is  so  restricted  that  it  shM^ 
happen^  if  at  a}i|  during  the  Uvea  of  nephe^w  wAt  pioOM- 
existing  at  the  testvitor's  death,  — •  wthin  tjbe  comiffm-^' 
lives  in  being.  Had  the  testator  contenplat^l  ^.g^p^, 
failure  of  issue,  a  failure  for  instance  a  omtury  after  hii: 
death,  it  would  have  been  absurd  ini  him-  tp  Gonfio^  bi»^ 
bequest  to  those  of  his  nephews  and  nieces  wlK>'SbQll)4 
be  living  at  the  timq:  he  must,  therefor^  bavOjBMiQt 
either  failure  of  i&sue  at  the  time  of  his  dwagh$vl* 
death,  pr  failure  of  issue  within  such  a  time  as  nug1l)t 
not  improbably  arrivQ  during  the  lives  of  aoi|ie  qT 
the  nephews  and  nieces.    The  case  would   tbeii'  ftl' 
dir^tly  within   the  principle   of  Pelb   v.  Bijamm  ifiUf 
for  there   is   no   difference  between    the  WQids  ^'if 
Caroline  die  without  issue,  then  to  my  nephews  Uviqg 
at  the  time,''  and   the  words  <*  if  she   dies  wit)iMt 
issuer   living  my  nephews,  then  to  those  nephewik* 
So  in.  Lamb  v.  Archer  (6),  the  limitation  over  U^J^^  if 
A^  died  without  issue,  living  JB.,  was  held  goody  be^aafe 
the  contingency,  if  it  took  effect  at  all,    could  qply 
take  effect  within  the  compass  of  a  life :   NichaUs  ▼• 

(a)  Cro,  Jac,  590.  (^}  1  SM,  295. 
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SUn9ier(a).  Upon  this  constmction  Caroline  wouM 
take  an  absolute  interest  in  the  stock,  sabjeet  to  an 
eoEaeatorj  bequest  over,  in  the  event  of  her  death  and 
A#fiiilare  of  her  issae  during  the  lives  of  tlie  aixteeii 
naphawa  and  nieces. 


This  ailment  assumes  that  the  language  of  the  wiU 
ia  aocb  as  not  to  admit  after-born  nephews  and  nieces ; 
bM  ^en  supposing  the  words  were  large  enough  to 
Bicivde  theaiy  so  that  the  failure  of  Caroiin^»  issue  after 
her-diealh  might,  bj  an  unlooked-for  addition  to  \ht 
tanlty  of  one  of  the  testator's  brothers^  or  sisters,  be 
aAsff  bar  decease  postponed  beyond  the  compass  of  Uvea 
m  baiugf  thnt  circumstance  would  not  affix  to  the  worda 
the  aenaa  of  an  indefinite  failure  of  issue.    Children  m- 
saiMnraa  mere  are,  for  the  purpose  of  taking,  held  to  be 
ik  erne  §  and  upon  this  principle  the  vesting  ef  the  in* 
MetM  Boigfat  possibly  be  postponed :  but  the  postpone- 
obMs  oottid  be  for  a  very  brief  period^  only;  for  any 
diqihoira  ornieces  of  the  testator  must  of  necessity  come  ^ 
itttt^  ene  within  nine  months  after  the  decease,  of  hb' 
btdlliietv  and  sisters  (and  the  parents  of  those  brothers 
anfl  aistars  are  admitted  to  have  been  long  since  dead), 
■ImI  therefore  the  gift  over  would  still  be  within  the 
eihtepasa  of  lives  in  being.     In  Doe  v.  Webber  ip)  the 
Gdart  considered  a  direction  in  the  will,  that  the  devisee 
over  shonld  pay  1000/.  to  such  person  as  the  first  taker 
ilMRiId  appoint,  or  to  the  first  taker's  executors,  as  a 
wBeicnt  indication  that  the  failure  of  issue  contem*^ 
[dated  was  a  failure  at  the  first  taker's  death,  and  not  at 
in  indefinite  period ;  inasmuch  as  the  provision  respect- 
iaigtbe  1000/.  was  a  personal  trust  left' to  the  discretion 
)f  the  first  taker,  a  living  person;  Keilys.  Faa3Ur{c), 

In 

(«)  Free,  Ch,  528.,  corrected  (Jb)  1  B,^Aid.1\5, 

roffltheReg.Book,3ilf(fni7.i55.         (c)  5 Bro,  P.  CtS99.  lViim»29S. 
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*l65f.       Iti  Murmy  v.  Add^nbroak  {a\  the  Court  supported  a 
limiCfttioo  oter  on  failure  of  issue  male^  on  the  ground 
'i\  that  these  words  were  to  be  considered,  upon  the  whole 

Hwae^W*.  Qon^xt  of  the  will,  as  equivalent  to  the  words  ^  if  then 
aball  be  no  son  then  living.''  And  the  dedsion  of- the 
Master  of  the  Rolls  in  the  very  recent  case  of  Mabohn 
V.  Taylor  (b)  proceeded  upon  the  same  principle.      i 

But  the  words  ^Miving  at  the  time*'  warrant  a  eon- 
struction  which,  besides  bringing  the  period  of  vesting 
to  a  nearer  and  more  definite  |)oint,  is  also  the  meal 
obvious  and  natural,  and  therefore  preferaUe  to  the  obs 
which  has  hitherto  been  contended  for,-* that  the  pn^ 
perty,  in  case  of  Carolines  decease  without  issue,  shall  g» 
to  those  nephews  and  nieces  who  may  be  living  at  ths 
time,—* at  the  time,  that  is,  of  her  departing  thk' lib 
On  this  construction,  it  becomes  immalerial  whether  thi 
words  of  the  will  be  deemed  capable  of  admitting  aften* 
born  nephews  and  nieces ;  for  then  all  who  take,  whether 
bom  before  or  after  the  testator's  death,  take  ^e^lti 
interests  immediately  on  the  expiration  of  a  life  in  beia^ 
viz«,  the  life  of  Caroline.  That  such  an  effect  m^F^ 
properly  imputed  to  the  words  '*  living  at  the  time^'^is 
shewn  by  a  great  variety  of  cases,  in  which  expressieai 
of  a  similar  and  certainly  not  stronger  kind,  sooh  m, 
"  then  after,"  "  immediately  after,"  and  "  leaving"  hsfc 
been  held  to  cut  down  die  failure  of  issue,  previoosly 
spoken  of  in  general  terms,  to  a  failure  of  issue  at  the 
time  of  the  first  taker's  decease;  Pinbury  v.  Elkm(c\ 
Keily  v.  Fotdcr  (d),  Roe  v.  Jeffhy  {e\  Wilkinwn  t. 
South  (g)«     These   considerations  apply   with  peculiir 

iorce^ 

[a)  4  Rust,  407.  {d)  5  Bro.  P.  C.  299.  TomL  cd 

(6)  Page  416.  infra,  Wilm.  298. 

{c)  I  P.  JVm$.  56.7.  (e)  7  T,  R.  589, 

(g)  7  T.  R.  555. 
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foroe^  when  it  is  recollected  that  Caroline  was  an  inlantf 
andy  at  appears  upon  the  face  of  the  will  itself,  a  natural 
ehild ;  and  that  the  testator  had  therefore  an  additional 
motive  for  anxiously  providing,  by  an  effectual  Itmitation 
over,  against  the  otherwise  not  improbable  oontingencj 
of  the  legacy  felliDg  to  the  crown  by  her  dying  intestate 
and  without  issue;  Gawler  ▼•  Cadiy  {a). 


\9»\. 


Cautbull 

HABBXNf. 


=  As  this  will,  then,  after  using  words  which,  had  they 
stood  alone,  would  have  given  to  Caroline  an  absolute 
iBlerest  in  the  20,000/.,  has  gone  on  to  qualify  those 
words  hj  clauses  directing  the  property  to  be  given  to 
her  children  as  purchasers,  if  she  should  have  children^ 
smd  if  not,  then  to  the  nephews  and  nieces,  it  is  clear 
from,  those  qualifying  clauses  that  the  testator  did  not 
ivtend  her  in  any  case  to  take  an  absolute  interest.  By 
deciding  that  her  interest  is  absolute^  the  Court  would 
at  onoe  annul  all  the  words  and  clauses  relating  to  the 
fiO^OOCMi,  except  the  words  <<  20,0002.  to  Caroline  Hard- 
img^  and  every  thing  that  follows  might  just  as  well  have 
•hten  omitted  or  expunged.  But  i^  on  the  other  hand, 
ehber  of  the  constructions  contended  for  be  adopted, 
•aflfect  is  given  to  every  part  and  provision  of  the  instru- 
neiily  the  limitation  over  is  valid  and  operative,  and  all 
the  intentions  of  the  testator  will  be  fulfilled. 


Sir  E.  Sugden  and  Mr.  Mathews^  in  support  of  the 
decree,  contended  that  the  case  fell  clearly  within  the 
general  rule,  as  established  by  the  two  authorities  in 
Freeman  {b)^  on  which  the  judgment  of  the  Vice-Chan- 
oellor  had  mainly  proceeded ;  and  that  the  circum- 
stances on  which  the  appellants  relied  as  creating  a 
distinction  in  their  favour  were  insufficient,  considered 

either 


(a)  Jac.  346. 


(6)  Burjhrd  V.  Lee^  S  Frcem. 
210.,  aDd  Anon.  ibid.  S87. 
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183  k*       ^Umt  twe^  or  eellectivdjy  to  justify  the  Court  hi 

ciKting  dowB:  the  general  iailure  of  iasu^  on  which  the 

gift  ovev  was  liauled  to  a  fitilute  of  issue  living  at  the 

death  of  Cntibiitf  Hariiagi  Bigge  t«  £«itj/iy  (a)^  Aartai 

i^^&ttrr(i)>      It  could  not  be  disputed  that,  by  the 

teaoM;  of  Utts  devise^  Caroline  Hmriing  took  an  estate 

tail  in  the  landed  ptoperty ;  aad  that  it  was  aa  eato* 

blished  principle,  subject  only  to  the  exception  upon  the' 

efief t  ol  the  wofd  *'  leaviBg,"  that  whereviar  the  woidi 

would  laise  an  estate  tail  in  real  ealata,  they  wouM- 

carvy  an  abaolute  interest  in  peisonalty.    Theparticohi' 

circtinistaDces  and  expressions  refisrrsd  to  ao  a  grooai^ 

fiar  oooatFuiBg  the  death,  without  issue  upon  wbiah  the 

liiBitation  o.Tec  to  the^  nephews  and  Beioea  was  to  tahr 

effectt  toi  be  a*  death,  without  issue^  ia  the  liftliina.  of 

Corciine^  were  much  more  slight  and  equi vocal  thaitia 

any  of  the  eases  where  such  a  construction:  had  beta 

adopted^     Pmlmrj^  v.  EUcin^  and  Roe  v^  Jeffkry^  wept 

anomalous  oases,  and;  perhaps,  would  hardly  be  foUomi 

at  the:  present  day;  but  e«e»  if  their  autliority  were  ad- 

mitfeedi  they  could  not  govern  the  case  before  (^rt»  The 

cases  of  Blackbarti  v-  Edgley  {c)y  Ginger  v.  fVAiie  {d^ 

MalcdinL  v.  Taylor  {e\   and  Murray  v.  Addetibroak  {g\ 

had  no  application,,  as  they  all  depended'  upon  the  very 

special  frame  and  wording  of  the  particular  wills.  ihN» 

which  the  Court  had  collected  in  those  cases  that  tbs  > 

death  without  issue  there  spoken  of  was  to  be  intended  a 

death  without  such  issue  as  would  have  taken  by  fi^eoa 

of  the  prior  limitations. 

Here  the  gift  over,  if  Caroline  died  without  laivfiil. 
issue,  was  to  the  testator's  nephews  and  nieces  living  st 

tbs 

(a)  1  Bro.  a  C.  187.  (rf)  IViiles,  348. 

(6)  17  Vet.  479.  (<r)  Page  416.  infrtk, 

(c)  1  P.  fVmt,  600.  ig)  4  Ru99. 407. 


Mr.  7Wx^  in  reply. 
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^  tiQie — livings  that  is>  at  the  time  of  the  iailur&of  I89h 
li(^  b^ful  bsue.  That  limitaltion  was  certaialj  too 
re^npte;  fiNr^  aa  it  was  descriptive  of  acl^is  in  terias 
laige.  enough  to  include  all  afiei:-ibom  chjldreo  of  the 
t^nitQr's  brothers  and  sisters,  it  would,  i(  it  were 
iUmt^  |o  opeval^  suspend  the  time  of  vesting  beyond 
tlM,perig4  of  lives  ia  being,  and,  posaibly^  alsa  beyond 
1^  feriod  of  twenty-one  years  afterwards ;  Jee  v.  4ud^ 
E9l(f)»  Lfake  v.  Bobimon  {J)\  Bull,  v.  PrU(Aard(c)^ 
IMmr  If.  Holford  (d)..  Tbje  iilegitimacy  of  Carqline 
Htnrding  would  not  affect  the  question^  beoaiise^  'm  th^ 
sMleineDt  which  the  testator  directed  to  be  made  in  the 
twit,  ofi  her  marriage,  he  anxiously  provided  foe  her 


The  Lord  Chancellor  (after  stating  the  material       July  2$, 
dkuaes  of  the  will)  proceeded  as  follows :  — 

The  question  here  is,  that  which  so  frequently  arises 
m'^«aae»  touching  executory  devises  of  this  description, 
whether  the  limitation  over  "to  my  nephews  and  nieces  " 
b  a  limitation  upon  a  general  failure  of  issue  of  the 
dsBghter,  or  whether  it  is  a  limitation  over  upon  a 
hilore  (^  issue  at  a  given  time,  namely,  at  her  decease ; 
that  is  to  say,  whether  the  words  are  to  be  read,  ^^if 
wj  daughter  die  without  issue  "  generally,  or  are  to  be 
read,  ^if  she  die  without  issue  living  at  the  time  of  her 
death."     In  the  one  case,  had  the  subject  been  realty,  an 

estate 

(fl)  1  Ow,  324.  (c)  1  Ruu.2l5. 

\h)  9  Mer.  563.  (f/)  4  Ruu,  405. 


408 


I83U 

^    -       •  • 

Campbell 

Harding. 


CASES  IN  CHANCERY. 

estate  tail  would  have  been  created ;  consequently  there 
would  be  in  the  immediate  taker,  it  being  personalty,  an 
absolute  interest,  discharged  of  all  the  limitations  over; 
in  the  other  case  there  would  have  been  no  estate  tail 
in  the  first  taker  had  it  been  realty ;  and  it  bang  per- 
sonalty, there  would  be  an  estate  given  to  the  first  taker 
absolute  in  point  of  form,  but  subject  to  a  good  limit- 
ation over,  operating  by  way  of  executory  devise.  He 
Vice-Chancellor  held  that  the  words  were  to  be  taken 
without  qualification,  and  as  importing  a  general  fiiilore 
of  issue,  not  issue  failing  at  a  given  time. 

His  Honor  is  said  to  have  mainly  relied  upon  tWb 
decisions  in  Freeman  (a),  where  the  general  case  oecon 
in  its  most  abstract  and  naked  form.  These  have  noir 
become  leading  authorities  upon  this  difficult  and  abbe- 
what  various  branch  of  the  law;  they  have  been  ifldi> 
formly  followed,  and  they  may  be  said  to  have  setlleil 
the  law,  where  there  is  no  restrictive  circumstance  n> 
create  an  exception* 

The  question  here,  however,  is  not  whether^  if  ttib 
had  stood  alone  (as  in  Btoford  v.  Lee)  *'  to  my  dangbter 
Carolinef  and  in  case  of  her  death  without  issue^**  Ibeh 
over,  that  would  mean  a  general  failure  of  issuer  or  • 
failure  by  leaving  no  issue  living  at  the  time  of  her  death; 
but  whether  there  is  nothing  in  this  particular  will  which, 
taking  the  whole  instrument  together  (but  more  especiilty 
taking  this  particular  portion  of  it  together),  makes  the 
case  an  exception  from  the  general  rule,  a  rule  as  wdi 
settled,  both  as  to  real  and  personal  estate,  as  any  thing 
known  in  the  law. 


It  may  be  laid  down  as  an  undeniable  proposition) 
the  result  to  be  collected  from  the  very  numerous  cases 

on 

(a)  Burford  v.  Lee,  Freem.2\0.,  and  Anon,  t^  297. 


CA>fPBEU. 
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ifl  subject,  that,  in  regard  to  these  executory  de- 

,  A  distinction  has  been  taken  between  real  and  per- 

, estate;  and  that  though,  where  the  words  occur     *^""^f 

Hit.  qualification,  the  leaning  would,  in  construing      Habbino. 

ise  of  real  estate,  be  towards  a  general  failure  of 

,  in  favour  of  the  heir-at-law,  there  is  no  such 

J-:  ' 

Off.  where  the  property  is  merely  personal ;  the 
t  having  in  the  latter  case  been  rather  astute  and 
»9S  to  catch  at  any  circumstances  appearing  on  the 
tself  which  may  restrict  the  failure  of  issue  to  the 
d  of  the  death  of  the  first  taker.  The  question  then 
8  to  be,  whether,  —  regard  being  had  to  the  prin- 
I  recognised  in  those  cases  where  a  limited  instead 
pfsnX  failure  of  issue  has  been  held  to  be  the  true 
^r^ction,  and  regard  being  also  had  to  the  frame  of 
Df^ent  bequest,  or  perhaps  I  might  say  of  the  whole 
lipent  together,  —  whether  this  case  comes  within 
f  idbese  authorities,  or  the  principles  to  be  gathered 
.^hjem.  My  original  impression  was,  that  none  of 
Bses  came  up  to  the  present,  and  that  if  I  were  to 
e  for  the  restricted  instead  of  the  general  and 
inite  sense,  thereby  giving  effect  to  the  bequest  over, 
mid  be  going  a  good  deal  further  than  they  war- 
d ;.  and  the  result  of  farther  consideration  is  con* 
tsvy  of  my  first  opinion. 

,tf  to  be  observed  in  the  outset,  that  although 
ts  have  been  thrown  out  at  different  times  in  West-- 
tr  Hall  touching  the  correctness  of  Lord  Macdes" 
,  distinction  (a)  between  real  and  personal  estate, 
ordship  holding  that  the  words  *'  without  leaving 
"*  were  to  be  taken  as  referring  to  a  general  failure 
devise  of  realty,  and  in  the  restricted  sense,  as 
ing  to  the  leaving  issue  at  the  time  of  the  death, 

in 
{a)  Id  Forth  v.  Chapman,  1  P,  Wms*  66Z* 


Campbell 
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1091.        in  a  beqneat  of  petsonalty ;  ond  altbdugh  tliose  doabtt 

have  been  sanctioned  by  judges  no  less  eminent  AiH 

V.  hcfrd  Tkurlow  and  Lord  Kenyon^  tbe  great  antboriiy  rf 

HABmite.     i^^^  EMan^  in  Crooke  v.  De  Tamfej^  tends  16  restoi^  tfie 

weigbt  "due  to  the  aathority  of  Fotih  v.  Ckapmmi  ttpoH 

this  poMSt.  In  Crooke  v.  De  Vandes  (a)  Lo^  Slddn  says : 

<<  When  I  read  the  case  of  Porter  ▼.  Brudli^{b\  d|Mib- 

ing  with  all  due  deference  to  the  learned  jndge  whd  ex* 

pressed  that  dictum^  it  appeared  to  me  that  It  wait  fd 

shake  setded  rules  to  their  rery  foundation.    I  had 

heard  the  case  o£  Forth  v.  Chapman  cited  for  y^Ms^  and 

repeatedly  by  Lord  Kenyon  himselfi  as  not  to  be  sbakMk 

I  never  knew  it  shaken ;  and  if  Porter  v.  BradUy  has  ndt 

been  rince  disturbed  in  the  Gonrt  of  King's  BeAcby 

upon  the  principles  ezpfe»!»d  by  Lord  Ahxmkfh 

OampbeU  v.  CampbeU  against  shaking  settled  ralsB^  t 

will  not  add  to  the  authority  of  that  dufrnnJ*    LoM 

Kttyorin  observation,  though  merely  Mter  dictwm^  braki 

in  considerably  upon  the  distinction  with  respect  to  tbi 

effect  of  the  word  ^Meaving**  as  applied  to  real  and  pep» 

sonal  property;  and  there  is  no  doubt,  also^  thatiM 

judgment  in  Roe  v.  Jeffhy  {c\  which  was  a'  qaeBddli 

touching  a  devise  of  real  estate,   and  in  wUck  tkil 

dictum  was  much  relied  upon,  tended  still  more  toshskH 

the  distinction  laid  down  by  Lord  Macclesfield  in  FMk 

v.  Chapman  with  respect  to  the  different  operatioB  of 

the  word  ^*  leaving  "  as  applied  to  cases  of  real  and  of 

personal  property. 


€S 


To  the  first  class  of  cases  in  which  the  general  woidb 
dying  without  issue  "  have  been  taken  in  a  restridadl 
sense  belongs  the  case  of  Nichols  v.  Hooper  {d)^  where 
the  gift  was  to  B.  for  life^  remainder  to  C  and  his  hein; 

bot 

(fl)  9  Vei.  197.  (c)  7  T.  R.  589. 

{b)  5  T.  R.  143.  {d)  1  P.  Wmm.  196. 
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iNit  if  C  should  die  without  issue  of  his  body,  then  the  1881* 
teitator  gave  100/.  a  piece  to  his  two  nieces,  to  be  paid 
witiiia  tix  months  after  the  death  of  the  suniTor  of  B* 
sodCL  The  language  of  this  bequest  deariy  indicates 
the  plainest  intention  that  there  should  be  a  limitation  to 
the  period  when  the  gift  over  was  to  lake  effect,  inas-> 
flfeveb  as  something  was  to  be  done  upon  that  iailare  — 
m  fam  of  money  was  to  be  paid  within  six  months  after 
dM  decease  of  the  first  takers ;  a  circumstance  distinctly 
■bcNring  that  the  contemplation  of  the  parties  was  confined 
l»  a  fiulare  of  issue  at  the  death  of  the  first  and  second 
and  excluding  the  operation  of  the  general  rule. 


*: 


:■■}  AMtber  class  of  cases  is  similar  to  Target  ▼.  Gowmf  (« ). 
Tlmt^  was  a  bequest  of  a  term  to  A.  for  life^  and  no 
longer;  and  after  his  decease,  to  such  of  his  issue  as  he 
fchodd  by  will  appoint ;  and  in  case  he  should  die  witln 
•it  moc^  remainder  over.  Now,  the  circumstance  that 
iMs  beqwest  was  to  go  in  remainder  to  such  issue  as 
laa^'aboiild  by  his  will  appoint,  was  a  strong  indication 
iltat  the  legatee  over  was  to  be  some  person  of  whom 
ifc -was  cognisant,  some  person,  therefore,  in  esse  during 
liii  JifiiUnie,  and  consequently  limiting  the  generality  of 
lfaisr#orda. 

^'.•TUtaSt  come  cases  of  the  same  description  as  Hughes 
t.  Stigftr  (£),  and  Nicholh  v.  Skinner  (c),  which  are  sub-> 
•tantially  the  same,  where  the  gift  was,  **  if  A.  or  B. 
die  without  issue,  then  to  the  survivor;"  and  where 
tite  circumstance  that  the  legatee  over  was  to  be  one  of 
Ibm  individuals  for  whose  lives  the  whole  had  been 
piOTkiusly  limited,  was  considered  restrictive  and  incon- 
sbtent  with  the  notion  of  a  perpetuity. 

To 

(a)  I  P.  Wnu.  452.  (c)  Free.  C%.  5SS. 

(»)  1  P.  Wms.  554. 
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To  ihe  fourth  class,  which,  in  one  of  those  pointy 
resembles  the  others,  bdoogBPiniwyv.  Elkim  {tC^  wUch 
was  a  bequest  to  A^  and  if  she  die  without  itsoc^  thee 
after  her  decease  80/.  to  remain  lo  the  tcstator^s  bmlhsr- 
The  same  principle  was  by  implication 
Paine  ▼•  Slraiian  (6),  where,  if  die  interlined 
**  after  her  death,"  had  not  been  afterwards  scond  on^ 
and  ultimately  determined  to  form  no  part  of  the  wil^ 
they  would,  it  seems,  have  been  held  sufficient  on  ths 
authority  of  Pinbiuy  ▼.  Eltin^  to  restrict  the  giencfalily 
of  the  expression.  The  dictum  of  Lord  Hardmidk^  m 
Tketbridgg  v.  Kilburne  (c),  that  the  words  **  iinincdisldy 
from  and  after  the  decease,"  were  too  precarious  a 
foundation  for  the  restricted  construction,  appears  M^ 
tainly  at  variance  with  the  decision  ui  Pimbmy  ▼•  fSiiJBi 
but  the  observation  was  entirely  extra-judicial,  and  is 
therefore  less  deserving  of  attention. 


The  last  dass  of  cases  referred  to  is  the  mosl  iaa* 
portent  and  most  general ;  those,  I  mean,  whert^  froai 
the  terms  of  the  devise  with  reference  either  to  the 
subject  matter  of  the  gift,  or  to  the  extent  of  itttsnst 
given  to  the  devisee  or  legatee  over,  a  presumption  is 
necessarily  raised,  inconsistent  with  the  construction  of 
an  indefinite  failure.  If,  for  instance,  the  estate  wUdi 
the  testator  is  dealing  with  be  an  estate  hdd  pm  miet 
viCf  it  is  impossible  that  the  gift  over,  after  a  Knenl 
failure  of  issue,  can  tend  to  a  perpetuity.  If  an  cslsls 
held  for  the  life  of  A.  and  B.  be  devised  to  C.  for  his 
life,  and  if  he  shall  die  without  issue  in  the  OMifc 
general  form,  then  over  to  D.,  it  is  perfectly  clear  that 
the  limitation  over  must  vest  in  Z).,  according  to  the 
strict  rule  of  law,  within  the  compass  of  lives  in  bein^ 

The 

(a)  1  P.  Wwu.  S63.  (c)  2  Ves.  ten.  25S. 

ii)  Siftf.647.  3  Bro.  P.  C.  99.  TmLed. 
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.  The  other  and  more  usual  case  is,  where  ai  rettriction  ;^j;$9Ub 
k  nised  from  the  nature  of  the  estate  given  by  the  iimit- 
olioii  over;  as  where^  for  example,  the  interest  given 
over  is  an  estate  for  life  or  lives,  that  circumstance  im-  HAaowo. 
porta  sncli  a  restriction,  and  raises  a  presumpdon  in 
frvonr  of  the  words  meaning  issue  living  at  the  time  of 
ihedsath,  which  thus  prevents  the  perpetuity.  I  state 
this  {Mtipositioa  with  diflBdence,  because  it  appears  to 
btf.saiewhat  at  variance  with  the  doctrine  laid  down 
kf  Bkr  ir.  Gram  in  Barbm  v.  SaUer{a\  although  the 
eaae  widi  which  he  was  tliere  dealing  was  diat  of  a  gift 
ftqr  aurtivon  absolutely,  and  not  merely  of  life  estates, 
and  io  that  respect  differed  from  the  class  I  am  now 
conideriBg.  In  BarUm  v.  Salter  Sir  W.  Grani  says,  ^  If 
tfaamift  any  case  which  has  ascribed  to  the  circumstance 
of  4  devise  ov^  for  life  the  effect  here  contended  for 
[the  eflfect,  that  is,  of  confining  the  failure  of  issue  to  die 
death  of  the  prior  devisee],  I  must  beg  leave  to  doubt 
thfiiottiidnesi  of  the  decision.  The  case  of  Roe  on  the 
f^  Sheers  v.  Jeffery  {b\  certainly  gives  no  coon**' 
to  that  doctrine,  as  the  devise  over  was  only  of 
lifcoitntcs;  and  on  that  ground  Lord  Kenyon  compared 
iUo  Pdl$  V.  Brornnr  (er) 


.*..  ... 


i^Xlloqaaes  at  law,  however,  leave  no  doubt  that  the 
fhaiiTlar  of  the  devise  over,  as  being  an  estate  for  life 
oilj^  baa  been  imported  into  the  consideration  of  the 
qipsalien  of  construction,  and  that  it  furnishes  a  fifth  head 
of.  ^Maption  to  the  general  rule.  Boe  v.  Jeffery^  which 
VIM  A  case  argued  with  his  wonted  ability  by  Sir  Samuel 
Ttimillyi  was  clearly  decided  upon  special  grounds. 
That  was  a  devise  to  A  for  life,  mth  remainder  to  i?. 
and  bia  heirs;    but  in  case  B.  should  die,  and  leave 

no 

(«)  17  r«.  479.  (b)  7  T.  R.  589.  (c)  Cro,  Jac.  S90. 
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no  issues  then  the  premises  were  to  be  and  return  unto 
E.f  M.f  and  &,  or  the  survivor  or  survivors  of  tbeoii 
equally  to  be  divided.     Upon  tliis,  three  things  may  be 
observed:  firsty  the  word  ^*  leave"  occurs;  —  if  he  die 
and  leave  no  issue — an  expression  which,  had  the  sub- 
ject been  personal  estate,  would,  upon  the  authority  of 
Fortk  V.  Chapman,  have  at  once  decided  the  question  ( 
and  which,  notwithstanding  the  well-settled  disdnctioa 
between  real  and  personal  property  in  that  respect,  was 
much  relied  upon  by  Lord  Kenyan  in  his  judgmaH. 
The  next  circumstance  distinguishing  Boe  v.  Jg^by'ii 
survivorship,  which  brings  it  within  the  class  of  ones 
already  adverted   to,   such  as  Hughes  v.  Smfer^  and 
Nicholb  V.  Skinner.    A  third  circumstance  also  exiit% 
upon  which  the  courts  mauily  rely,  —  the  circumstanoe 
of  the  devisees  over  taking  mere  life  estates;  for  in  the 
executory  devise  to  £.,  Af.,  and  S.,  there  are  no  woidi 
of  inheritance.     Upon  these  grounds,   separately  and 
together,  the  Court  held  the  limitation  over  in  Boe  r. 
J^ffiry  to  be  a  good  executory  devise. 


Keily  v.  Fowler  (a),  decided  in  the  House  of  L(Hd% 
is  a  case  by  itself,  and  so  very  peculiar  in  its  character! 
that  it  cannot  form  a  rule,  or  be  ranged  under  any  of 
the  classes  referred  to.  It  appears  to  have  proceeded 
entirely  upon  its  own  circumstances,  and  cannot^  tl»re- 
fore,  be  considered  as  breaking  in  upon  the  genenl 
rule.  The  Court  there,  as  it  appears  from  the  repoilf 
as  well  as  from  the  language  of  Lord  Thurlaw  and  Loid 
C.  J.  Wilmot,  laid  hold  of  all  the  circumstances,  bat  molt 
particularly  the  circumstance  of  its  being  a  penowl 
trust,  the  duties  imposed  on  the  executors  strongly 
implying  a  delectus  personarum :  the  very  peculiar  fena 
of  the  direction  that  the  property  should  return  bad^ 

to 

(a)  3  Bro.  P.  C.  299.  Toml.  ed.  JVilmof$  notei,  298. 
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to  the  executors  in  order  to  be  divided,  and  the  nature 
of  the  chattels  to  be  given  to  the  daughter,  viz.  twenty 
cows  and  one  horse,   in   the  event  of  the  limitation 
over  taking  effect,  were  also  material  features  in  the 
case;   and  from  all  these  circumstances  and  expres- 
sioDS  taken  together,  the  Court  considered  itself  jus- 
tified  in   holding,  that  the   failure  of  issue   must   be 
intended  to  be  confined  to  the  period  of  the  life  of  the 
first  taker.     This  is  the  mode   in  which  Mr.  Feame 
understood  and   explained   that  decision;  although   it 
■eems  not  to  have  been  satisfactory  to  Lord  TAtirloWf 
whoy    in   afterwards    commenting   upon    the    case  in 
Bigge  V.  Bensley{a)f  is    reported   to   have   said,    *<  It 
woold  be  better  sense  to  say,  that  in  Keiby  v.  Foxvler 
there  was  no  rule  of  construction  than  Mr.  Feam^s 
nleJ*     Another  version  of  Lord  Thurlow's  dictum  is, 
however,  extant,   at  which  Mr.  Feame  had  no  occa- 
rion  to  take  ofience,  and  which  represents  his  lordship 
as  having  only  said,    ^'  There  is   no  other  rule   than 
Mr.  Feam^s"     But  Mr.  Feame  appears  not  to  have 
seen  the  latter  version,  and  the  fancied  disapprobation 
of  Lord  TAurlao)  drew  from  him,  in  the  last  edition  of 
his  treatise,  an  additional  passage,  in  which  he  vin- 
dicates the  reasoning  he  had  previously  adopted. 


18S1. 


Campbell 
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With  respect  to  BlacJcborn  v.  Edgley  (&),  I  may  ob- 
that  it  seems  to  have  little  or  no  bearing  on  the 
before  the  Court ;  the  question  in  discussion  there 
relaUng  to  a  proposition  now  thoroughly  established,  that 
it  makes  no  difference  whatever  whether  the  words  give 
an  express  estate  tail,  or  an  estate  tail  by  implication. 


Upon  a  review  of  all  the  cases,  I  am  satisfied  that 
no  authority  can  be  found  for  going  beyond  the  devise 

itself^ 

(a)  1  Bro.  C.  C.  187.  (6)  1  P.  JVm,  600. 
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itself,  taking  all  its  parts  together.   I  will  not  be  stopped 
by  a  colon  or  a  period  :  if  the  next  succeeding  sentence 
p.  is  manifestly  a  substantial  part  of  the  bequest,  I  shall 

treat  it  like  an  act  of  parliament,  which  has  no  stops, 
and  read  it  as  a  part  of  the  bequest ;  but  I  will  not  go 
into  another  branch   of  the  will  for  the  purpose  of 
shewing  a  general  intention.     Of  what  use  is  it  to  look 
at  intention  in  these  cases  ?    Did  any  man  ever  make 
a  will   in  which   he  wished  that  an  executory  derise 
should  fail?     The  very  making  of  this  will  shews  the 
contrary.    In  Burford  v.  Lee  (a)  the  testator  no  doobc 
intended,  and  was  desirous,  that  the  estate  should  opoQ 
certain  events  go  to  the  devisee  over.     His  intendoo 
that  the  ulterior  limitation  should  take  effect  was  just  as 
plain  as  if  he  had  used  the  words  "  living  at  the  time  of 
the  first  taker's  death :"  but  a  limitation  after  the  fiulure 
of  issue  generally  is  an  intent  not  sanctioned  by  the 
law :  it  would  tend,  were  it  effectuated,  to  create  a  pe^ 
petuity  by  suspending  the  vesting  of  the  ulterior  estate 
for  a  period  exceeding  lives  in  being  and  twent]HNie 
years  further;  and  for  that  reason,  and  not  with  refa^ 
ence  to  intention,  it  is  not  permitted. 

I  have  stated  that  the  Court  is  bound  to  look  to  the 
particular  devise,  and  not  to  travel  out  of  it  in  order 
to  find  circumstances  for  restricting  the  generality  of 
the  terms  in  which  the  executory  gift  over  is  limited. 
The  testator  has  here  said  that  in  case  of  Carobn^^ 
death  without  lawful  issue,  he  tken  wills  the  monqr  to  be 
divided  so  and  so,  and  reliance  is  placed  upon  the  word 
^^  then.*'  But  in  Beauclerk  v.  Dormer  (b)  it  is  etapmsAj 
laid  down  by  Lord  Hardwicke  that  though  the  woid 
^^  then  "  in  the  grammatical  sense  is  an  adverb  of  time, 
yet  in  limitations  of  estates  and  framing  condngendes 

it 


(a)  S  Freem,  SIO.  (b)  S  Atk.  SOS. 
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it  is  a  word  of  reference,  and  relates  to  the  deter- 
roination  of  the  first  limitation  in  the  estate,  when  the 
contingency  arises.  Used  in  this  way,  ^^then"  is  a  par- 
ticle of  inference  connecting  the  consequence  with  the 
premises,  and  meaning  ^^in  that  event"  or  *Mf  that 
happens.^  It  is  therefore  a  word  of  reasoning  rather 
than  of  time,  and  it  is  so  to  be  understood  here.  In 
Jee  V.  Audleif{a)f  where  some  stress  was  laid  upon  the 
word  "then,"  the  expression  was  applied  in  a  very 
difierent  way;  for  the  property  was  directed  to  be 
equally  divided  among  the  children  of  C.  "  then 
living; "  and  this  accordingly  brings  me  to  the  latter 
clause  here,  in  which  the  fund  in  the  specified  event  is 
directed  to  be  divided  between  the  testator's  nephews 
and  nieces  who  may  be  living  **  at  the  time."  Now  I  do 
not  think  the  expression  "  at  the  time  "  carries  the  cose 
further  than  the  word  "  then,"  understanding  that  word 
in  its  grammatical  sense  as  referring  to  and  marking  time. 
The  question  still  remains  behind,  at  what  time  ?  Is  it 
**  at  the  time  of  the  death  (in  whatever  event  it  happens) 
of  the  first  taker  ?  "  or  is  it  not  rather  <^  at  the  time  of  the 
death  of  the  first  taker  without  issue  ?  "  I  say  that  upon 
the  authorities  it  is  to  be  taken  to  be  "  at  the  time  of 
the  death  without  issue."  ^^  At  the  time  "  is  of  itself  an 
elliptical  phrase  which  recognises  something  to  be  un- 
derstood ;  and  where  there  is  an  obvious  ellipsis,  the  su&- 
inidleetum  must  be  collected  from  what  occurs  before:  here 
the  antecedent  is  *^  dying  without  issue."  If  that  is  to  be 
construed  "  dying  without  issue  at  the  time  of  the  death,'' 
the  expression  <'  at  the  time  "  in  the  subsequent  clause 
may  mean  **  living  at  the  time  of  the  death : "  but  it  is 
unnecessary  to  import  these  latter  words,  the  meaning 
of  the  first  limitation  having  been  already  ascertained 
without  supplying  them.     If,  on  the  other  hand,  the 

dying 

(a)  1  Car,  324. 

Ee  S 


1831. 


Campbsll- 

V. 
HARDINa. 


*< 


413  CASES  IN  CHANCERY. 

1851.        dying  without  issue  is  to  be  a  dying  wltliout  isne 
generally,  then,  by  a  parity  of  reasoniiif^   the  words 
*'  at  the  time"  in  the  subsequent  clause  must  refer  to  the 
words  *^  dying  without  issue"  generally)  and  the  question 
is  immediately  determined  the  other  way.     It  isi  there- 
fore,  impossible,   according  to  any   feir  principle  of 
construction,  to  carry  the  case  further  upon  the  ex- 
pression ^*at  the  time"  than  upon  the  word  ^tben" 
used  as  an  adverb  of  time.     The  question  then  resolffls 
itself  into  this  —  ought  that  expression  to  be  construed  as 
referring  to  the  time  of  the  decease,  or  to  the  time  oCthe 
failure  of  issue  ?  and  that  again  brings  us  round  to  the 
point  from  which  the  inquiry  originally  set  out,  that  is 
to  say,  to  the  construction  to  be  put  on  the  clause  of 
gift  itself*     Indeed  it  is  only  by  a  petitio  prindpiit  or 
something  very  like  it,  that  the  least  shadow  of  aigiK 
ment  can  be  founded  on  the  expression  ^  living  at  the 
time^"  and  that  only  by  importing  it  into  the  daoM 
from  a  subsequent  part  of  the  will. 

Next,  if  Caroline  marries  —  I  pass  over  some  inter- 
mediate gifts,  which  are  immaterial  —  *^  if  she  marrieff 
it  must  be  with  their  consent,  and  the  proper^  to  be 
sK>lely  settled  upon  herself  and  children,  and  in  no  wqr 
changed  or  alienated."  Assuming  this  to  be  equivaknt 
to  a  direction  that  the  property  shall  be  settled  for  her 
separate  use,  and  afterwards  for  her  children,  I  do  not 
find  that  it  alters  the  case.  The  testator  is  contemplat- 
ing and  providing  for  the  event  of  his  daughter's  mar- 
riage. In  that  event  he  requires  tlie  fund,  to  be  setllad 
upon  her  and  the  children  of  tlie  marriage,  to  be  for 
her  sole  use,  so  as  to  exclude  the  debts,  engagemeotii 
and  control  of  the  husband  during  coverture ;  and  sob- 
ject  to  her  interest,  in  case  she  comes  under  marital 
authority,  it  is  to  be  settled  upon  the  children.  But 
there  still  remains  one  case  unprovided  for,  as  to  which 

die 
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iMSoh  would  be,  —  what  was  to  take  place,  not  in        ISSU 
Wtof  her  marriage  and  having  no  issuer  (for  the 
hettt  would  provide  for  that,)  but  in  the  event  of 
ot  marrying  ?  and  that  brings  as  round  to  the 
^M^t,  and  leaves  the  case  exactly  where  it  stood 


( 


consider  next  the  effect  of  the  bequests  to  other 
liB^^  for  instance,  ^'  to  Charlotte  Ann  Harding^  my 
daughter  of  my  late  brother  i/ands^  the  sum  of 
;,  but  in  case  of  her  death  without  issue  this 
'  to  revert  back,  and  to  be  divided  betwixt  my 
ITS  and  nieces  who  then  may  be  living."  The 
trions  here  by  no  means  come  up  to  those  which 
be  found  in  Keily  v.  Fender  (a),  where  the  subject 
gift  was  to  return  back  to  those  identical  persona 
%  the  executors,  and  was  to  be  actually  provided^ 
ns  clearly  contemplating  and  expressing  a  desire 
:  should  revert  to  them  personally.  •  That,  how- 
is  not  the  consideration  now ;  nor  am  I  at  liberty 
)ort  it  into  the  present  question ;  for  if  the  con- 
on  with  respect  to  the  limitation  over,  in  the  event 
rlott^s  death  without  issue,  had  been  clearly  the 
pray  ^^  if  that  bad  been  a  good  limitation  to  the 
va  and  nieces,  it  would  have  been  so  in  conse- 
i  of  the  difference  in  the  words  used.  If  a  man 
le  form  of  expression  in  one  part  of  his  will,  and 
rent  form  in  another,  the  ordinary  rules  of  con* 
tm  would  incline  me  to  believe  that  he  had  a 
at  meaning  in  the  two  cases.  But,  be  that  as  it 
t  is  a  consideration  into  which  I  cannot  enter; 
haa  nothing  to  do  with  the  bequest  which  I  am 
lied  upon  to  construe. 

I  have 

(a)  3  Bro,  P.  C.  299.  2\>mL  ed. 
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IBSi;  I  have  read  throDgh  the  rest  of  this  wiU,  but  it  b 

quite  dear  that  nothing  turns  upon  any  other  part  of 
it;  and  my  opinion  upon  the  whole  is,  that  the  gift  over 
to  the  nephews  and  nieces  is  void  as  an  execntoiy  he- 
qnest,  and  that  the  absolute  interest  in  the  fund  vests  in 
CaroUnCf  the  first  taker. 

It  is  said  she  was  a  natural  daughter ;  but  I  cannot 
perceive  how  that  circumstance  should  at  all  affisct  tbe 
question  of  construction,  upon  which,  as  I  have  already 
observed,  considerations  of  probable  intention  have  no 
bearing  whatever.  Of  course  the  testator  never  wished 
or  intended  that  the  crovm  should  take ;  it  is  dear  lie 
would  have  wished  to  prevent  the  crown  from  taking  in 
the  eventof  Caroline  dying,and  for  that  purpose^  to  enable 
her  to  dispose  by  will  of  the  personal  estate ;  and  ihe 
has  accordingly  made  a  will  which  defeats  the  rights  of 
the  crown.  Nevertheless,  whatever  might  have  been  hii 
acts,  and  whatever  his  intent,  if  that  circumstance  had 
been  present  to  his  mind,  it  is  clear  it  cannot  now  be 
taken  into  account,  for  it  is  a  fact  which  is  entirdy  inde* 
pendent  of  the  will. 

Mere  presumption  of  intention,  drawn  from  extriiuic 
circumstances,  unless  some  expression  of  the  intention 
be  found  in  the  instrument  itself,  is  of  no  value; 
and,  beyond  mere  presumption,  there  is  nothing  here 
which  can  control  the  legal  effect  of  the  clause  coo* 
stituting  the  substance  of  a  gift  to  Caroline.  What- 
ever expressions  may  occur  in  other  parts  of  tlie  wilif 
inconsistent  with  and  independent  of  that  particoltf 
gift,  I  strongly  incline  to  think  that  the  Court  is  not 
entitled  to  pay  regard  to  them :  but  I  wish  it  to  be 
understood  that,  even  if  I  were  at  liberty  to  range 
over  the  whole  instrument,  no  such  indications  of  iO' 

tention  are  to  be  found.    Nor  have  I  been  able  to  dis- 
cover 
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cover  any  cases,  either  at  law  or  in  equity,  in  which  the 
Coart  has  gone  out  of  the  devise  itself.  If,  however, 
any  such  cases  exist,  they  would  not  have  the  slightest 
bearing  upon  the  decision  of  this  particular  question^ 
though  they  might  break  in  upon  the  general  rule  to 
be  gathered  from  the  authorities,  that  in  giving  a  con* 
struction  upon  the  bequest  the  Court  is  to  confine  itself 
to  the  words  which  constitute  and  contain  the  body  of 
the  gift. 


415* 


1851. 


For  these  reasons  the  decision  of  his  Honor  must  be 
affirmed ;  but  it  is  not  a  case  for  costs. 


This  case  was  afterwards  carried  by  appeal  to  the 
House  of  Lords,  under  the  name  of  Candy  v.  Campbell  s 
where  the  judgment  of  the  Lord  Chancellor  was  affirmed 
<Hi  the  19th  day  oSJtme  1834. 
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Rolls. 

July  5.  6. 19. 

L.C. 
Dec.  80, 81. 

1838. 
March  10. 

Where  real 
andpenonal 
estates  are 
civen  together 
for  life,  and 
so  limited 
over  that  a 
child  of  the 
tenant  for  life 
would  take  a 


MALCOLM  V.  TAYLOR. 


Ji/TARTHA  TAYLOR^  spinster,  being  seised  in  fee 
of  an  interest  in  a  moiety  of  the  Lysons  Plantationf 
in  the  island  of  Jamaica^  with  the  slaves  and  stock  there- 
upon, and  being  also  possessed  of  a  large  personal 
estate,  by  her  will,  which  was  duly  executed  and  at- 
tested, after  giving  divers  specific  legacies  to  her  mother 
Dame  Elizabeth  Goodin  Taylor^  her  sisters  Anna  Susanna 
Watson  Taylor  and  Maria  Taylor^  and  to  other  per- 
sons, gave  and  bequeathed  as  follows:  —  '^Also  I  give 
vested  interest  and  bequeath  the  sum  of  5000/.  sterling  to  my  mother, 

estate  at  iu      the    said    Elizabeth  Goodin    Taylor^  and  a  like  sam 

birthy  and  in  gf 

the  personal 

estate  at  twenty-one,  being  a  son,  or  at  twenty-one  or  marriage,  being  a  daqghter, 

and  there  is  a  gift  over  in  the  event  of  the  tenant  for  life  dying  withofot  imim^  h  ii 

to  be  intended  a  dying  without  such  issue  as  would  take  by  force  of  the  prior 

limitations. 

A  testatrix,  after  bequeathing  divers  annuities  and  legacies,  and,  aimmgrt 
others,  a  sum  of  stock  to  M.  M.  to  vest  at  twenty-one  or  marriage^  devised  aod 
bequeathed  a  Wett  India  plantation,  and  all  the  residue  of  her  monqr  in  the 
funds,  after  payment  of  the  annuities  and  legacies  therein-before  bequeathed,  ud 
also  her  plate,  books,  and  certain  portraits,  to  E,  G,  T.  and  M,  71  for  their 
lives  equally,  and  after  the  death  of  either,  the  whole  to  the  survivor  for  fife,  and 
after  the  decease  of  the  survivor,  then  unto  such  children  of  M,  T.  as  she  sbodd 
by  deed  or  will  appoint ;  and  in  default  of  appointment,  then  the  plantation  and 
the  residue  of  the  money  in  the  funds  to  be  equally  divided  among  the  said  efcUdrai 
and  their  heirs ;  and  if  but  one  child,  the  whole  to  such  child  and  his  or  her  hein^ 
the  funded  property  to  be  an  interest  vested  in  them,  being  sons,  at  twentv-one, 
and  bein^  oaughters,  at  twenty-one  or  marriage ;  but  in  case  if.  71  showd  dia 
without  issue  of  her  body  lawfully  begotten,  the  testatrix  devised  the  plantatioa 
equally  among  all  the  children  of  A,  W.  and  their  heirs;  and  in  case  M.  T,  shoold 
die  without  issue  as  aforesaid,  she  then  bequeathed  her  said  residue  of  her  moo^in 
the  funds,  and  nil  her  said  plate,  books,  and  portraits  unto  J.  M,  for  life,  and  sifter 
bis  decease  to  his  eldest  son  for  ever :  but,  in  case  J.  M.  should  die  under  age  and 
without  issue,  then  the  said  residue  of  her  money  in  the  funds,  plate,  books,  and 
portraits  unto  M,  M.  absolutely.  All  the  rest  and  residue  of  her  estate  and  effects 
the  testatrix  gave  and  bcKjueathed  unto  E.  G.  T.  and  M.  T.  absolutely.  M,  7! 
having  survived  E,  G,  T.  and  died  without  having  been  married,  it  was  held. 

That  J.  M.  took  a  life  interest  in  the  funded  property ; 

That  J.  M,  took  no  interest  in  the  plate,  books,  and  portraits,  the  Ihrntatina 
over  of  those  articles  being  too  remote ; 

That  the  stock  legacy  to  M,  Af.,  which  had  lapsed  by  her  death  under  age  and 
unmarried,  passed  under  the  residuary  bequest  of  the  funded  property,  ror  te 
benefit  of  J.  M,,  and  did  not  sink  into  the  general  residue. 
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of  5000/.  to  my  sister,  the  said  Maria  Taylor  /  and  I 
give  and  bequeath  the  sum  of  500/.  to  the  said  Anna 
Susanna  Watson  Taylor^  to  be  laid  out  in  some  remem- 
brance of  me.  I  also  give  and  bequeath  the  sum  of 
1000/.  to  Simon  Watson  Taylor ^  eldest  son  of  my  said 
sister  Anna  Susanna  Watson  Taylor^  to  purchase  a  piece 
of  plate  in  remembrance  of  his  late  uncle  and  god- 
father, my  dear  brother.  I  also  give  the  sum  of  50/. 
a  piece  to  my  uncle  Neil  Malcolm  and  to  his  wife  Mary 
Ann  Malcolm^  to  be  laid  out  in  remembrance  of  me,  as 
a  trifling  mark  of  my  esteem ;  and  to  each  of  their  four 
children,  namely,  JVi?//  Malcolm^  Elizabeth  MaryMalcolmf 
Mary  Malcolm^  and  David  Orme  Cuthbert  Malcolm^  I 
give  the  sum  of  20/.  to  purchase  some  small  remem- 
brance of  me  :  and  I  give  and  bequeath  to  their  third  son, 
and  my  brother's  godson,  John  Malcolm^  the  sum  of 
3000/.  for  his  own  absolute  use  and  benefit,  to  be  paid 
to  and  be  an  interest  vested  in  him  on  his  attaining  his 
age  of  twenty-one  years,  and  to  be  accumulated  for 
him  in  the  meantime  at  compound  interest  I  also  give 
and  bequeath  to  Mary  Ann  Martha  Malcolm^  third 
daughter  of  the  said  Neil  and  Mary  Malcolm^  the  sum 
of  2000/1  for  her  own  use  and  benefit,  to  be  paid  to  and 
be  an  interest  vested  in  her  on  her  attaining  the  ag«  of 
IwenQr-one  years  or  being  married,  whichever  shall  first 
hq>pen,  and  in  the  meantime  to  be  accunmlated  for  her 
at  compound  interest."  The  testatrix  then  gave  a  num- 
ber of  pecuniary  legacies  to  some  of  her  more  distant 
relatives  and  connections,  and  to  servants,  and  con- 
tinued thus :  —  "  And  I  give,  devise,  and  bequeath  my 
share  or  portion,  right  and  interest  of  and  in  the  moiety 
of  Lf/vms  Plantation  or  estate  in  the  island  of  Jamaica^ 
and  the  slaves,  cattle,  and  stock  thereupon  and  there- 
unto belonging,  and  also  all  the  residue  and  remainder 
of  my  money  in  the  funds,  after  payment  of  the  annui- 
ties and  legacies  herein-before  bequeathed,  and  also  all 

my 
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my  plate,  books,  and  the  portraits  of  my  father,  brodiery 
and  uncle  Simon  Taylor^  unto  and  to  the  use  of  the  said 
E.  Q.  Taylor  and  Maria  Taj/lor^  and  their  respecdfe 
assigns  for  the  terms  of  their  natural  lives,  share  and 
share  alike,  and  ader  the  death  of  either  of  them  then 
unto  the  surviror  of  them  and  her  assigns  for  her  life: 
and  I  will  and  direct  that  the  estate,  share,  and  pRH 
portion  of  the  said  Maria  Taylor  shall  be  for  her  own 
sole  use  and  benefit,  separate  and  apart  from  any  hus- 
band she  may  hereafter  marry;  and  her  receipts  alone 
to  be  sufficient  discharges  for  the  produce,  profits,  in- 
terest, or  dividends  thereof;  and  after  the  decease  of 
the  survivor  of  them,  the  said  E.  G.  Taylor  and  Maria 
TayloTy  unto  such  of  the  children  of  the  said  Jfom 
Tajfioi*  as  she  shall  by  any  deed  in  her  lifetime,  or  b^ 
her  last  will  and  testament  duly  executed  and  attested 
in  the  presence  of  three  or  more  witnesses,  direct  or 
appoint ;  and  in  default  of  such  direction  or  appoint- 
ment, and  as  far  as  the  same  shall  not  extend,  then 
I  will  and  direct  that  my  said  share  or  portion  of  the 
moiety  of  Lysons  Estate  and  the  said  residue  of  mj 
money  in  the  fiinds  shall  be  equally  divided  between 
and  among  the  said  children,  share  and  share  alikei 
their  heirs  and  assigns,  and  if  but  one  such  child,  tbea 
the  whole  to   such   one  child,   his   or  her  heirs  and 
assigns;  the  funded  property  to  be  an  interest  vested 
in  and  paid  to  them  or  the  survivors  or  survivor,  being 
sons,  at  twenty-one,  and  being  daughters,  at  iwetkVj'ODt 
or  marriage :  and  in  case  the  said  Maria  Taylor  sball 
die  without  issue  of  her  body  lawfully  begotten,  then 
I  give,  devise,  and  bequeath,  after  the  decease  of  die 
survivor  of  them,  the  said  E.  G.  Taylor  and  Maria  To)' 
lor,  my  said  portion  of  the  moiety  of  the  Lysons  Estate 
unto  and  among  all  and  every  the  children  of  the  S8^ 
jinna  Susanna  Watson  Taylor  and  to  their  heirs  and  st* 
signs,  equally  to  be  divided  between  them,  share  and  sbtf^ 

alike; 
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alike ;  and  in  case  the  said  Maria  Taylor  shall  die  with- 
■ont  issue  as  aforesaid,  I  then  give  and  bequeath  (after 
the  death  of  the  said  E.  G.  Taylor  and  Maria  Taylor) 
the  said  residue  of  my  money  in  the  funds,  and  all  my  said 
plate,  books,  and  portraits  of  my  father,  brother,  and 
lUide,  unto  the  said  John  Malcolm  and  his  assigns  for  his 
life;   and  after  his  decease,  I  give  and  bequeath  the 
same  to  his  eldest  son  for  ever.     But  in  case  the  said 
Jokn  Malcolm  shall  die  under  age  and  without  issuer 
I  then  give  and  bequeath  the  said  residue  of  my  said 
money  in  the  funds,  plate,  books,  and  portraits  unto 
the  said  Maty  Ann  Martha  Malcolm  absolutely :  but  the 
said  plate,  books,  and  portraits  shall  after  her  decease  go 
to  her  eldest  and  other  sons  or  children  in  succession, 
so  fiur  as  the  rules  of  law  and  equity  will  permit,  by  way 
or  in  nature  of  heirlooms ;  yet  nevertheless  so  that  the 
.same  shall  not  vest  absolutely  in  any  person  or  persons, 
until  be^  she,  or  they  respectively  shall  attain  or  have 
attained  the  age  of  twenty-one  years,  or  dying  under 
that  age,  shall  leave  issue  of  his,  her,  or  their  body 
or  respective  bodies.     And  all  the  rest,  residue,  and 
lemainder  of  my  estate  and  effects,  real,  personal,  and 
mixedf   I  give,  devise,   and   bequeath   unto   the  said 
Elizabeth  Goodin  Taylor  and  Maria  Taylor^  their  hears, 
executors,  administrators,  and   assigns,  equally  to  be 
divided  between  them,  share  and  share  alike:  and  I 
nominate^  constitute,  and  appoint  the  said  £.  G.  Tcylor 
and  Maria  Taylor  ]o\ni  executrixes  of  this  my  last  will 
and  testament." 


f^l9 


The  testatrix  died  in  the  year  1817.  Maria  Taylor 
sorvived  Elizabeth  Goodin  Taylor^  and  died  without 
having  ever  been  married.  Mary  Ann  Martha  Malcolm 
died  in  the  year  ]  828,  under  age,  and  unmarried.  The 
present  bill  was  filed  by  Johti  Malcolm^  who  had  come 
d*  agey  but  had  not  married,  against  Anna  Susanna 

Watson 
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•'Otatm  Taylor  J  and  her  husband,  Mr.  Watson  Ta^^ 
T        ^  represendng  the  estates  of  the  testatriic,  and  of  EUzxt' 
M  Goodin  Taylor  and  Martha  Taylor^  and  against  all 
Jilwr  parties  claiming  interests  under  the  wilL 

The  main  question  in  the  cause  was,  whether,  in  the 
events  which  had  happened,  the  Plaintiff  was  entided  to 
the  residue  of  the  testatrix's  money  in  the  fuocb,  and 
to  the  plate,  books  and  portraits;  and  if  he  was,  whedier 
he  took  an  absolute  interest,  or  a  life  estate  only,  in 
these  two  several  descriptions  of  property.  For  the 
Plaintiff  it  was  argued,  that  the  word  issue  was  to  be 
miderstood  in  a  restricted  sense,  as  meaning  children; 
or  that  it  was  to  be  intended  as  issue  living  at  the  destfc 
ot  Maria  Taylor. 

The  Defendant,  Mrs.  Watson  Taylor^  claimed  to  be 
entitled  to  the  property,  upon  the  ground,  that  by  the 
dying  without  issue,  the  testatrix  contemplated  a  genenl 
failure  of  issue  of  Maria  Taylor^  and  that  the  limiti- 
tion  over  to  the  Plantiff  in  that  event  was  too  remote. 
The  same  questions  were  also  raised  in  a  cross-siut  of 
Taylor  v.  Malcolm^  which  was  brought  on  for  bearing 
together  with  the  original  suit. 

The  case  was  very  fully  argued  by  Mr.  BiciersieHj 
Mr.  Miller^  and  Mr.  Hodgkin^  for  the  Plaintiff;  and 
by  Mr.  Pemberton^  Mr.  Spence^  Mr.  Preston j  Mr.  J.  B. 
Party f  and  Mr.  IV.  Eussellj  for  the  different  Defendants. 


Jufy  5.  7^  Master  of  the  Rolls. 

As  applied  to  the  real  estate,  the  expression  '*  dying 
without  issue"  is  to  be  construed  a  dying  withoot 
havmg  had  issue,  because,  as  a  child  of  Maria  Taylor 
would  take  a  vested  interest  upon  its  birth,  the  limitS" 
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tion  over  can  have  no  other  object  than  to  provide  for 
the  failure  of  children. 

With  respect  to  the  funded  property^  a  child  of  Maria 
Taylor  would  not  take  a  vested  interest  at  its  birth; 
nor  until,  being  a  son,  it  attained  twenty-one,  or,  being 
a  daughter,  it  attained  twenty-one  or  married ;  and  the 
expression  "  dying  without  issue "  cannot,  as  to  this 
property,  be  construed  a  dying  without  having  had 
issue,  because,  although  Maria  Taylor  had  a  child  born, 
the  limitation  over  might  still  take  e£Pect  by  the  death 
of  such  child  before  it  attained  twenty-one,  being  a  son, 
or,  being  a  daughter,  before  it  attained  twenty-one,  or 
married.  Neither  can  the  expression  be  construed  a 
dying  without  issue  living  at  the  death,  because,  al- 
though a  child  of  Maria  Taylor  were  living  at  her  death, 
the  limitation  over  might  yet  take  effect  by  the  death 
of  the  child  before  it  acquired  a  vested  interest  The 
expression  *'  dying  without  issue,"  as  applied  to  the 
funded  property,  must,  therefore,  either  mean  a  dying 
without  such  issue  as  would  take  by  force  of  the  prior 
limitation,  or  a  general  failure  of  issue.  It  is  a  reason- 
able intendment,  that  a  subsequent  limitation  is  meant 
to  take  effect  upon  failure  of  the  prior  gift,  and  is  a 
substitution  in  that  event.  This  is  the  plain  intention 
of  the  testatrix  with  respect  to  the  real  estate;  and  it  is 
to  be  supposed,  where  real  and  personal  estate  are 
given  tc^ther,  that  the  testatrix  had  the  same  intention 
with  respect  to  the  funded  property  and  the  real  estate. 
The  objection  to  this  construction  is,  that  if  a  son 
married  and  died  under  twenty-one,  leaving  a  child, 
such  child  would  take  nothing ;  and  I  agree  that  it  is 
probable,  that  if  the  possibility  of  such  an  event  had 
occurred  to  the  testatrix  she  would  have  provided  for 
it;  and  the  inquiry  then  is,  whether  the  testatrix  used 
the  words  *^  dying  without  issue"  in  order  to  provide  for 

that 
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1831.        that  erent,  or  whether,  that  event  not  being  m  kr 
oontemplation,  she  could  not  mean  to  pnmde  tat  k. 


It  is  reasonable  to  infer,  that  if  she  had 
that  event,  she  would  have  provided  fcr  it  in 
terms  by  vesting  the  property  in  sons  on  their 
as  she  has  done  in  the  case  of  daughten.  It  ap* 
pears  to  me,  that  the  true  answer  to  the  olgectiflo  i^ 
that  it  not  being  usual  for  sons  to  marry  under  twcnt|p« 
one^  the  testatrix  did  not  contemplate,  and  her  will  hai 
not  provided  for  that  event;  but  it  being  nmi  6r 
daughters  to  marry  under  twenty-one,  the  testatrix 
fore  contemplated  and  has  provided  for  that 
Upon  the  whole,  therefore,  as  to  the  funded  prapeitftl 
am  of  opinion  that  I  shall  best  advance  the 
intention  of  the  testatrix  by  holding  the 
to  mean,  not  a  general  failure  of  issue,  but  a  fiulnie  of 
the  children  for  whom  the  prior  gift  was  intended. 

With  respect  to  the  plate,  books,  and  portraits,  it  ii 
manifestly  a  gift  to  Maria  Taylor  for  life^  with  a  re- 
mainder over  on  her  dying  without  issue;  and  tbcR 
is  no  intermediate  gift.  This  is  either  too  remote  ti 
meaning  an  indefinite  failure  of  issue,  or  is  an 
tail  by  implication  in  Maria  Taylor ;  and  in  either 
the  plate,  books,  &c.  belong  to  Mrs.  Watson  Tcq^^ 


July  s.  19.  The  cause  having  stood  over  to  a  subseqneot  di^ 
in  order  to  be  further  discussed  upon  other  pointf»  i 
subordinate  question  then  raised  and  argued  was,  whe- 
ther the  stock  legacy  of  2000/.,  which  had  lapsed  bf 
the  death  of  Mary  Ann  Martha  Malcolm  under  age  9Mi 
unmarried,  passed  to  die  Plaintiff  under  the  reiidatfj- 
bequest  of  the  testatrix's  money  in  the  funds,  or  formed 
part  of  the  general  residue  of  her  property,  beloi^iDg 

therefore  to  her  residuary  legatees. 

His 


CASES  IN  CHANCERY.  423 

'  His  Honor  said  that  in  his  opinion  the  stock  in 
question  was  given  to  Mary  Ann  Martha  Malcolm  as  a 
charge  upon  the  residue  of  the  testatrix's  money  in  the 
funds;  and  that  being  the  case,  inasmuch  as  the  legacy 
had  lapsed  by  the  death  of  the  legatee  under  age  and 
unnuurried,  it  must  be  held  to  pass  under  the  gift  of 
that  residue  to  the  PlaintifT. 


By  the  decree  it  was,  among  other  things,  declared, 
that  according  to  the  true  construction  of  the  will  of 
the  testatrix,  the  Plaintiff,  John  Malcolm^  upon  the 
death  of  Maria  Taylor^  became  entitled  for  his  life 
to  all  the  residue  and  remainder  of  the  testatrix's 
money  in  the  funds  after  payment  of  the  legacies  and 
annuities  thereby  bequeathed ;  and  that  such  legacies 
and  annuities  were  exclusively  charged  on  the  money 
m  the  funds  in  exoneration  of  the  testatrix's  personal 
estate;  and  that  the  plate,  books,  and  portraits  therein 
mentioned,  became  and  were  the  absolute  property  of 
the  said  Maria  Taylor^  and  that  the  same  now  belonged 
to  the  Defendants,  her  legal  personal  representatives; 
and  that  by  the  death  of  Mary  Ann  Martha  Malcolm 
onder  age  and  without  having  been  married,  the  legacy 
of  SOOOJ.,  bequeathed  to  her  by  the  said  will,  lapsed  for 
the  benefit  of  the  legatee  of  the  residue  of  the  said 
testatrix's  money  in  the  funds,  &c. 


The  Plaintiff  and  the  Defendants  presented  cross    2>m.8o»  si. 
petitions  of  appeal  against  his  Honor's  decree. 

Sir   JS.  Sttgf&n,   Mr.  Knight^   Mr.  itfiT&r,  and   Mr. 
Hodgjkin^  for  the  Plaintiff  JoAn  Malcolm. 

Vol.  IL  F  f  The 
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The  main  question  is,  whether  in  the  event  that  has 
happened  of  Maria  Taylor  dying  after  her  mother,  and 
without  having  had  children,  the  bequest  of  the  funded 
property,  and  of  the  plate,  books,  and  portraits  to  Jokn 
Malcolm  is  effectuaL     With  reference  to  the  money  in 
the  funds,  that  question  must  depend  on  the  answer  to 
another,  whether  the  words  introducing  the  gift  over 
are  such  as  to  render  the  ulterior  limitation  over  too 
remote.      The  testatrix  gives  her    West  India  estate 
and   the  residue   of  her  money   in  the  funds  to  the 
children  of  Maria  Taylor^  as  she  shall  app<Mnt ;  chiMren 
and  they  alone  being  the  objects  of  her  bounty.     She 
next  provides  for  the  case  of  there  being  no  appoiirt* 
ment,  upon  which,  as  to  the  land,  no  doubt  can  arise; 
for  the  only  term  used  is  children,  and  under  the  laa* 
guage  of  the  clause,  children,  had  they  come  into  eatt 
would  have  taken  a  fee-simple  at  the  moment  of  their 
birth.     With  respect  to  the  stock,  the  provision  (tboagh 
for  the  purpose  of  effecting  precisely  the  same  intentioa) 
was  necessarily  different,  in  consequence  of  the  diflfefeirt 
nature  of  the  subject-matter.     The  direction   there  i% 
that  the  property  shall  not  become  vested  in  the  cbildreDf 
unless,  if  sons,  they  attain  twenty-one,  or  if  chugblenf 
they  attain   that  age  or  marry.      When  the  testatfii 
directs,  that  in  case  Maria  Taylor  shall  die  without  Sane 
of  her  body  lawfully  begotten  the  Wesi  India  phmtalion 
shall  go  among  the  children   of  Mrs.  Watson  TaybTf 
she  can  have  but  one  intelh'gible  meaning,  vis.  that  ia 
case  Maria  Taylor  dies  without  the  issue  provided  for  b^ 
the  preceding  limitation,  in  other  words,  without  having 
had  children  (in  whom,  under  the  words  of  the  prior 
devise,  a  fee-simple  in  the  plantation  would  have  vested 
at  their  birth),  then,  and  then  only,  the  subsequent  sod 
alternative  limitation  to  the  family  of  Mrs.  Watson  Ta^ 
shall  have  effect     The  testatrix  never  kioked  bejwl 
ihc  first  line  of  devisees.     If  that  line  did  not  come  iirt^ 
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5  she  nominated  another  to  take  in  their  stead ;  but 
a^  the  two  were  not  to  take  successively,  she  has  used 
lib  expression  importing  devolutioii  or  desteht  The 
children  of  Maria  Tayhr^  if  they  took  at  all,  were  to 
take  absolutely;  if  their  interest  never  arose,  the  pro-* 
perty  was  to  go  over,  not  by  way  of  succession,  but 
substitution,  to  other  parties.  To  the  clause  which  im- 
mediately follows  respecting  the  funded  property,  the 
same  rule  of  interpretation  must  necessarily  be  applied : 
^^**  and  in  case  Maria  Taylor  shall  die  without  issue  ai 
iiibres£(id,  I  then  give  and  bequeath,  aftetf*  the  death  of 
£L  G.  Taylor  and  Maria  Taylor  (taking  it  for  granted 
that  the  event  would  happen,  if  at  all,  upon  the  death 
of  tlifos^  two  ladies),  the  said  residue  of  tay  money  in 
the  funds,  &c.  unto  the  said  John  Malcolm,^  Plainl;^ 
the  words  **  without  issue  as  aforesaid  "  can  only  refer 
(jU  In  the  case  of  the  real  estate)  to  such  issue  as  would, 
Itfidier  the  prior  or  aforesaid  limitations,  take  the  money 
Ui  (he  funds,  and  the  death  spoken  of  must  be  a  death 
^ihbut  children  attaining  twenty-one,  if  sons,  o^  attain- 

iSS^  twenty-one  or  being  married,   ildaughters. 

.1"  ■  ■ 

""  The  intention,  as  to  the  real  estate  and  the  stock,  nhuaft 
fiaVe  been  exactly  the  same.  The  two  were  to  go  together 
foldie  same  class  of  persons;  and  accordingly  the  efiect, 
ttloagli  not  the  language,  of  the  gift  over  is  identical  iti 
£i  two  cases ;  for  aftef*  a  limitation,  which  would  vest 
die'  plantation  and  the  money  in  the  funds  in  all  the 
(ftSldreh  absolutely,  the  former  at  their  birth,  and  the! 
^vUt  at  their  majority  or  marriage,  the  property  in 
^\ix  is  given  over,  in  case  Maria  Taylor  shall  die 
IriiAiout  issue  capable  of  taking  those  respecdve  de- 
icr^ttons  of  property.  Such  as  applied  to  the  money  vti 
fie'^'^jkds,  is  the  natural  and  only  rational  construction 
if  t£i&  words  *^  issue  as  aforesaid  '*  that  is,  issue  before 
as  the  objects  to  take  an  absolute  and  vested 

F  f  2  interest 
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interest  in  the  subject-matter  of  the  bequest  The 
words  ^*  as  aforesaid  "  are  in  this  view  most  significant; 
for,  literally  construed,  they  impose  an  express  re- 
striction on  the  generality  of  the  death  without  issoe^  on 
which  the  ulterior  limitation  depends,  of  necessity  con- 
fining it  to  the  failure  of  that  class  of  issue  to  whom,  in 
the  prior  clause,  the  money  in  the  funds  had  been  be- 
queathed. In  the  devise  over  of  the  real  estate  those 
words  are  wanting,  because,  the  first  devise  being  to 
children  in  fee,  they  are  unnecessary ;  whereas,  in  tht 
bequest  of  the  money  in  the  funds,  which  was  only  to 
vest  in  children  on  a  specified  event,  they  were  iDdi»> 
pensable,  and  were  purposely  introduced  in  order  to 
keep  the  two  species  of  property  together  and  in  tbe 
same  course  of  devolution. 


Even  if  the  words  *'as  aforesaid"  had  been  omitted^ 
the  death  of  Maria   Taylor  without  issue   must,  con- 
sistently  with   the   authorities,    have    been    consto^d 
a  death  without    such    issue.     By  reading  the  words 
literally,  all  the  subsequent  limitations  would  be  de- 
stroyed :  a  whole  class  of  legatees  for  whom  the  tei- 
tatrix  meant  to  provide  would  be  disappointed;  while 
another  class,   for  whom   certainly  she  had  no  sudi 
intention,   namely,   children  who  died   under  twenty- 
one  and  unmarried,  would  be  let  in.     The  expres^ 
<*  death   without   issue,"    occurring  as   it   does  hen^ 
would,  as  applied  to  real  estate,  unquestionably  import 
a  failure  of  children,  and  not  of  issue  generally;  nor 
can    any   case   be    produced    in    which,    after  a  ^ 
which  would  carry  a  fee  simple  to  children,  the  devise 
has   been   afterwards  cut  down  to  an  estate  tail  upon 
the  effect  of  the  word  "  issue."     In  Doe  v.  Peny^  (tf)j 
which  was  afterwards  confirmed  in  Hex  v.  Marquis  (f 


(a)  3  r.  i?.484. 
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'(a),  the  words  *^  in  default  of  such  issue," 
ig  a  devise  to  children  and  their  heirs,  were 
be  equivalent  to  *^  in  default  of  such  children;" 
!  same  principle  had  been  previously  recognised 
er  V.  While  (6),  and  in  Goodright  v.  Dufiham.  (c) 
le  is  equally  applicable  to  limitations  of  personal 
"eal  estate,  where  the  intention  manifestly  re- 
and  the  words,  as  here,  are  without  violence 
ble  of  such  a  construction.  Doe  v.  Lyde{d\ 
m  V.  Edgley  {e\  Maddox  v.  Staities  (g),  Sheffield 
I  Orrery  {h)j  Wilkimon  \.  South  {i\  Salkeld  v. 
{k\  a  case  on  all  fours  with  the  present; 
rucht  V.  Blake  (/),  Hockley  v.  Mavibey  (in),  Bell 
%{n\   Morse  v.  Lord  Ormonde  {o)^  Murray  v. 


1881. 


Malcomc 

V, 

Taylob. 


tly  the  same  reasoning  applies  to  the  bequest 
)ooks,  plate,  and  portraits.  His  Honor,  indeed, 
red  that  as  to  them  the  gift  over  to  the  Plaintiff* 
1  for  remoteness.  In  deciding  upon  the  bequest 
imded  property,  he  confined  the  default  of  issue 
ia  Taylor^  as  if  it  had  been  in  default  of  such 
1  the  ground  that  that  property  in  the  preceding 
the  will  was  given  expressly  to  the  children  in 
events ;  but  that  as  the  will  contained  no  direct 
the  plate,  books,  &c.  it  supplied  nothing  upon 
IS  to  them  the  default  of  issue  could  be  re- 
br  the  purpose  of  being  restricted.  This  argu- 
ment 


fEast,S2l. 
rUlei,  348. 
Oougi.  264. 
I  T.  It.  593. 
I  P,  Wnii,  600. 
IP.  Wmt.A2\. 
\  Atk,  282. 
T.  R.  555, 


(k)  1  Eden,  64. 

(/)  2  r«.jun.  551. 

(w)  1  Vei.  143.     3  J?ro.  C,  C. 


82. 


(n)  7  Vet.  453. 

(o)  5  Mad.  99.    1  Rus$.  383. 

(p)  4  Russ.  407. 
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ment  admits  of  an  easy  answer.      There  is  but  one 
set  of  words  introducing  the  gift  over,   both  of  the 
funded  property  and  of  the  plate  and  books,  and  eqaally 
referable  to  both.     How,  then,  is  it  possible  to  deny 
to  tlie  same  words  the  same  construction  with  reference 
|o  one  and  the  same  subject-matter;  for  though  the 
descriptions  of  property  are  two^  they  form  the  subject 
of  but  one  gift?    Tiie  distinction  first  introduced  lb 
forth  T.  Chapman  {a\  that  the  words  ^leaving  issue^ 
shall,  in  a  will,  have  a  different  operation,  according'as 
they  apply  to  real  or  personal  estate,  is  the  exception, 
not  the  rule ;  and,  besides,  it  can  have  no  applicatiob 
to  a  case  where  all  the  property  disposed  of  is  stricUy 
of  the  same  nature.     The  bequest  of  the  funded  pro- 
perty enables  us  to  put  a  restricted  construction  on  thfe 
expression  *'  without  issue  as  aforesaid^  in  the  first  piit 
of  the  gift,  and  justifies,  or  rather  requires,  a  simtbr 
construction  in  the  latter  part  of  it,  the  words  referrii^ 
to  the  two  being  identical,   and  the  intention  bdi^ 
obviously  the  same  in   both.     In  all  these  cases  Ae 
inquiry  is  not  what  is  the  subject,  but  what  is  the  intent; 
and  the  intent  may  be  as  efiectually  indicated  by  tbe 
gift  of  a  single  book  as  of  a  library.     His  Honor  su|^ 
posed   that  there  was  no  intermediate  bequest  of  ibe 
plate  and  books  to  the  children ;  but  this  was  a  mists^ 
for  the  testatrix  bequeaths  them  expressly  to  such  of  the 
children  of  Maria  Taylor  as  she  shall  appoint    Tbe 
children   were  to  take  them  through  the  roediaio  of 
their  mother's  appointment;  and  a  gift  of  property  to 
a  person,  as  another  shall  appoint,  contains  by  implici* 
tion   a  gift  to  the  object  of  the  power;    Bram  ▼• 
Higgs.  (&)     Besides,  the  very  circumstance  that  the  \sat 
were  to  take  as  the  tenant  for  life  should  appoint,  fo^ 
nishes  a  ground,  such  as  was  held  sufficient  in  Target  f. 

Gaunff 
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Gawii{a)i  and  Doe  v.  Webber  (b)^  for  restricting  the 
generality  of  the  expression  to  such  issue  only  as  coul4  jt/rr  gsi^ 
have  been  objects  of  the  appointment  It  may  be  sai^  '  tri  '^ 
that  two  of  the  subjects,  the  plantation  and  the  funded  ^7^^' 
property,  are  given  in  express  terms ;  and  that  the  omis- 
sion of  the  plate  and  books  indicates  a  different  inten? 
tion  as  to  them ;  and  the  argument  might  be  plausible, 
were  it  not  manifest  from  the  whole  frame  of  the  will, 
that  the  intention  must  have  been  the  same  as  to  all 
the  three  species  of  property,  and  that  it  is  merely  from 
an  accidental  slip  that  the  mention  of  the  plate  and 
hooka  ia  not  repeated  with  the  others. 

Assuming  iliat  the  limitation  over  is  valid  both  as  to 
the  fMnded  property  and  tlie  plate,  the  Plaintiff  must  be 
held  to  have  taken  an  absolute  interest  in  both.  His 
Honor  thought  that  as  children  of  Maria  Taylor  were 
not  to  take  vested  interests  unless  they  attained  twenty- 
ODQ  or  married,  the  testatrix  in  the  limitations  to  John 
Malcolm  and  his  family  contemplated  a  similar  arrange- 
ment; and  therefore,  notwithstanding  the  remarkable 
diversity  in  its  language,  he  read  the  latter  limitation  as 
if  it  referred  to  the  same  conditions.  It  is  manifest, 
hpwever,  that  the  gift  over,  in  case  John  Malcolm  die 
under  age  and  without  issue,  can  never  take  effect.  John 
Malcolm  is  now  of  age,  so  that  one  of  the  two  events 
which  together  constituted  the  condition  on  which  the 
property  was  limited  over  is  no  longer  possible.  Certainly 
the  word  *^ or"  has  in  many  instances  been  read  ^^ and" 
where  the  context  seemed  to  require  it,  and  in  order 
to  prevent  an  estate  once  vested  from  being  defeated 
by  a  mere  verbal  inaccuracy ;  Fairfield  v.  Morgan,  {c) 
But  here^  to  support  his  Honor's  construction,  the  word 

«  and" 

(a)  1  P.  Wnu.  459.  (c)  2  Bot.  Sf  Pul.  N.  /?.38. 

(k)  lB.4rAld.7\5. 

Ff  4 


in 


CASES  IN  CHANCERY- 


16A1» 


^^  and"  must  be  read  ^^or,"  and  that  for  the  purpose  of  de- 
feating an  estate;  a  proceedingwbich  is  neither  warranted 
by  authority  nor  required  by  the  sense :  indeed  it  is  in 
direct  opposition  to  the  decision  in  Doe  v.  Cooke  {a\ 
where  a  bequest  over,  in  case  the  prior  legatee  sboHUi 
die  an  infant  unmarried  and  without  issuer  was  held  to 
depend  upon  one  condition,  attended  with  two  qoali* 
fications,  and  to  be  incapable  of  taking  effect,  because, 
though  the  legatee  died  childless,  he  had  attained  twenty- 
one  and  married.    That  case,  moreover,  is  a  strong 
authority  to  shew,   that  although   where  an   express 
estate  for  life  only  is  given  to  the  first  taker,  with  8 
contingent  remainder  over  which  fails,  the  absolute  in- 
terest in  the  legacy  will  vest  as  undisposed  of  in  the 
testator's   personal  representatives,  yet  if  the   subject 
matter  of  the  gift  has  once  been  distinctly  severed  from 
the  general  mass  of  the  property,  and  the  testatoi^s  iof 
tention  appears  to  have  been  to  dispose  of  the  entin 
subject  away  from  his  executors,  the  whole  will  be  held 
to  have  vested  absolutely  in  the  first  taker.     Even  if  bii 
Honoris  construction  were  admitted,  however,  the  ulte- 
rior gift  to  Mary  Ann  Martha  Malcolm  would  remain 
unaffected ;  it  would  then  be  limited  to  arise  on  either 
of  two  events ;  one  of  them,  the  death  of  John  Malcolm 
under  age,  wiiich   is  within  the  allowed   period,  but 
cannot  now  happen;  the  other,  which  is  too  remote^ 
being  a  general  failure  of  his  issue,   and,  of  coune^ 
causing  the  gift  over  which  depends  on  it  to  be  vokL 
The  limitation,  therefore,  is,  in  substance,  to  John  Ud' 
colm  for  life,  with  remainder  to  his  eldest  son  for  evert 
and  if  he  die  without  issue,  then  over.  Now  these  words 
would  in  a  will  of  real  estate  undoubtedly  vest  an  estate 
tail  by  implication  in  John  Malcolm :  Robinson  v.  Ecbifir 
son  (i).  Hay  v.  Lord  Coventry  (c).     Nor  will  the  liroita- 

tioo 
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tion  to  bis  eldest  son  make  the  slightest  diiFei^nce  in 
this  respect ;  Mellish  v.  Mettish  {a)\  and  it  is  a  settled  rule 
that  wherever  the  words  would  create  an  estate  tail  in 
real  estate,  (whether  expressly  or  by  implication  is  wholly 
immaterial,)  they  shall  pass  an  absolute  interest  in  per- 
sonal estate ;  Chandless  v.  Price  (&),  Wilkinson  v.  South  (c), 
Brouncker  v.  Bagot.  (d) 


Malcolm 

V, 

Tatlob. 


The  snm  of  2000/.  directed  to  be  paid  out  of  money 
in  the  funds  was  clearly  a  specific  legacy,  which  would 
hare  failed  entirely  had  no  funded  property  been  found 
at  the  testatrix's  death  to  answer  it.  It  formed  a 
charge  upon  that  specific  fund  which,  subject  to  the 
burthen,  was  bequeathed  to  a  different  legatee;  and  the 
mle  both  in  real  and  personal  property  is  the  same, 
that  wherever  a  charge  imposed  upon  a  particular  estate 
by  any  accident  fails  of  efiect,  it  sinks  into  the  estate 
charged  with  it,  for  the  benefit  of  the  person  to  whom 
that  estate  is  given ;  Wright  v.  Rcrw  {e\  KenneU  v.  Ab^ 
baft  (g),  Baker  v.  Hall  (//),  Rose  v.  Sose.  {i) 

Mr.  Pejn/Sj  Mr.  Spence,  Mr.  Preston^  Mr.  J.  B.  Pariy, 
and  Mr.  W.  Russelif  for  the  different  Defendants. 


If  Maria  Taylor  took,  as  we  contend,  an  absolute 
interest  in  the  funded  property  in  the  first  instance,  the 
ffft  over  to  John  Malcolm  and  his  family,  being  limited 
after  an  absolute  interest,  cannot  take  effect.  Upon  this 
point,  the  whole  of  the  argument  on  the  other  side,  as 
well  aa  the  authorities  adduced  to  prove  that  Johti 
jlfir&o/m,  under  the  limitation  in  his  favour,  took  the 

money 
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The  main  question  is,  whether  in  the  event  that  has 
happened  of  Maria  Taylor  dying  after  her  mother,  and 
without  having  had  children,  the  bequest  of  the  funded 
property,  and  of  the  plate,  books,  and  portraits  to  Jokn 
Malcolm  is  effectuaL     With  reference  to  the  mooej  in 
the  funds,  that  question  must  depend  on  the  answer  to 
another,  whether  the  words  introducing  the  gift  over 
are  such  as  to  render  the  ulterior  limitation  over  too 
remote*      The  testatrix  gives   her    West  India  estate 
and   the   residue   of  her   money   in  the  funds  to  the 
children  of  Maria  Taylor^  as  she  shall  appoint ;  diildren 
and  they  alone  being  the  objects  of  her  bounty.    She 
next  provides  for  the  case  of  there  being  no  appoint- 
ment, upon  which,  as  to  the  land,  no  doubt  can  arise; 
for  the  only  term  used  is  children,  and  under  the  lao* 
guage  of  the  clause,  children,  had  they  come  into  emt 
wonld  have  taken  a  fee-simple  at  the  moment  of  their 
birth.     With  respect  to  the  stock,  the  provision  (thongh 
for  the  purpose  of  effecting  precisely  the  same  mtentioo) 
was  necessarily  different,  in  consequence  of  the  diftreat 
nature  of  the  subject-matter.     The  direction   there  i% 
that  the  property  shall  not  become  vested  in  the  children, 
unless,  if  sons,  they  attain  twenty-one,  or  if  daiughleny 
they  attain   that  age  or  marry.      When  the  testatrix 
directs,  that  in  case  Maria  Taylor  shall  die  without  fssue 
of  her  body  lawfully  begotten  the  Hesi  India  phmtatioo 
shall  go  among  the  children   of  Mrs.  Watson  Ten^t 
she  can  have  but  one  intelligible  meaning,  viz.  that  at 
case  Maria  Taylor  dies  without  the  issue  provided  for  by 
the  preceding  limitation,  in  other  words,  without  hafing 
had  children  (in  whom,  under  the  words  of  the  prior 
devise,  a  fee-simple  in  the  plantation  would  have  vested 
at  their  birth),  then,  and  then  only,  the  subsequent  uA 
alternative  limitation  to  the  family  of  Mrs.  IVatson  Tta/i» 
shall  have  effect.     The  testatrix  never  tooked  bejood 
the  first  line  of  devisees.     If  that  Kne  did  not  come  ia^ 
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essti  she  nominated  another  to  take  in  their  stead ;  but 
as  the  two  were  not  to  take  successively,  she  has  used 
lio  expression  importing  devolution  or  descent  The 
children  of  Marin  Taylor^  if  they  took  at  all,  were  to 
take  absolutely;  if  their  interest  never  arose,  the  pro-* 
perty  was  to  go  over,  not  by  way  of  succession,  but 
suDstitution,  to  other  parties*  To  the  clause  which  im- 
mediately follows  respecting  the  funded  property,  the 
same  rule  of  interpretation  must  necessarily  be  applied : 
•^-*'  and  in  case  Maria  Tat/lor  shall  die  without  issue  aS 
afbresa'id,  I  then  give  and  bequeath,  after  the  death  of 
£L  G.  Taylor  and  Maria  Taylor  (taking  it  for  granted 
chat  the  event  would  happen,  if  at  all,  upon  the  death 
of  tbos^  two  ladies),  the  said  residue  of  my  money  in 
the  funds,  &c.  unto  the  said  John  Malcolm/^  Plainly 
the  words  *^  without  issue  as  aforesaid  "  can  only  refer 
(tfs  In  the  case  of  the  real  estate)  to  such  issue  as  would, 
tinder  the  prior  or  aforesaid  limitations,  take  the  money 
in  the  funds,  and  the  death  spoken  of  must  be  a  death 
without  children  attaining  twenty-one,  if  sons,  or  attain- 
ing twenty-one  or  bein^  married,   ildaughters. 


The  mtention,  as  to  the  real  estate  and  the  stock,  must 

e  been  exactly  the  same.   The  two  were  to  go  together 

id  the  same  class  of  persons ;  and  accordingly  the  efiect, 

dbbugfi  not  the  language,  of  the  gift  over  is  identical  \h 

die  two  cases ;  for  afte^  a  limitation,  which  would  vest 

tlie  plantation  and  the  money  in  the  funds  in  all  the 

dEiiIdren  absolutely,  the  former  at  their  birth,  and  the 

hiiteT  at   their  majority  or   marriage,  the  property  Jn 

both    is   given   over,   in  case  Maria  Taylor  shall  die 

Without  issue   capable  of  taking  those  respective  de- 

acriptToris  of  property.     Such  as  applied  to  the  money  iH 

the  iuhds,  is  the  tiatural  and  only  rational  construction 

of  tfie  words  ^^  issue  ns  aforesaid  "  that  is,  issue  before 

designated  as  the  objects  to  take  an  absolute  and  vested 
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ISSU. 


.  The  main  question  is,  whether  in  the  event  that  has 
happened  of  Maria  Taylor  dying  after  her  mother,  and 
without  having  had  children,  the  bequest  of  the  funded 
property,  and  of  the  plate,  books,  and  portraits  to  Jokn 
Malcolm  is  effectuaL     With  reference  to  the  mooej  in 
the  funds,  that  question  must  depend  on  the  answer  to 
another,  whether  the  words  introducing  the  gift  over 
are  such  as  to  render  the  ulterior  limitation  over  too 
remote.      The  testatrix  gives   her    West  India  estate 
and   the  residue  of  her  money   in  the  funds  to  the 
children  of  Maria  Taj^lor^  as  she  shall  appoint ;  children 
and  they  alone  being  the  objects  of  her  bounty.    She 
next  provides  for  the  case  of  there  being  no  appoint- 
ment, upon  which,  as  to  the  land,  no  doubt  can  arise; 
for  the  only  term  used  is  children,  and  under  the  lao* 
guage  of  the  clause,  children,  had  they  come  into  em^ 
wonld  have  taken  a  fee-simple  at  the  moment  of  dieir 
birth.     With  respect  to  the  stock,  the  provision  (thoi^ 
for  the  purpose  of  effecting  precisely  the  same  intentioB) 
was  necessarily  different,  in  consequence  of  the  diflmoC 
nature  of  the  subject-matter.     The  direction  there  i^ 
that  the  property  shall  not  become  vested  in  the  children, 
unless,  if  sons,  they  attain  twenty-one,  or  if  damghten^ 
they  attain   that  age  or  marry.      When  the  testatiii 
directs,  that  in  case  Maria  Taylor  shall  die  without  iisie 
of  her  body  lawfully  begotten  ihe  West  India  phmtttioB 
shall  go  among  the  children   of  Mrs.  Watson  Taybftf 
she  can  have  but  one  intelligible  meaning,  viz.  that  ii 
case  Maria  Taylor  dies  without  the  issue  provided  for  ij 
the  preceding  limitation,  in  other  words,  without  hafing 
had  children  (in  whom,  under  the  words  of  the  prior 
devise,  a  fee-simple  in  the  plantation  would  have  vested 
at  their  birth),  then,  and  then  only,  the  subsequent  tfd 
alternative  limitation  to  the  family  of  Mrs.  Watson  Ta^ 
shall  have  effect.     The  testatrix  never  tooked  b^«id 
the  first  line  of  devisees.     If  that  line  did  not  come  into 
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tsXi  she  notninated  another  to  take  in  tKeir  stead ;  but 
iu  the  t#6  were  not  to  take  successively,  she  has  used 
no  expression  importing  devolutidii  or  des^;etit  The 
children  of  Maria  Taylor^  if  they  took  at  all,  were  to 
take  absolutely;  if  their  interest  never  arose,  the  pro-* 
perty  was  to  go  over,  not  by  way  of  succession,  but 
suDStitution,  to  other  parties*  To  the  clause  which  im- 
mediately follows  respecting  the  funded  property,  the 
same  rule  of  interpretation  must  necessarily  be  applied : 
«^^*'  and  in  case  Maria  Taxflor  shall  die  without  issue  as 
lilbresitid,  I  then  give  and  bequeath,  afte^  the  death  of 
jEL  G.  Taylor  and  Maria  Taylor  (taking  it  for  granted 
that  the  event  would  happen,  if  at  all,  upon  the  death 
of  tbos^  two  ladies),  the  said  residue  of  my  money  in 
the  funds,  &c.  unto  the  said  John  Malcolm,^  Plainly 
the  words  *^  without  issue  as  aforesaid  "  can  only  refer 
(tf8  In  the  case  of  the  real  estate)  to  such  issue  as  would, 
bhder  the  prior  or  aforesaid  limitations,  take  the  money 
Ih  the  funds,  and  the  death  spoken  cf  must  be  a  death 
iKUidut  children  attaining  twenty-one,  if  sons,  or  attain- 
ing twenty-one  or  being  married,   ildaughteri. 

• 

'  The  hitention,  as  to  the  real  estate  and  the  stock,  rhust 

ftkire  been  exactly  the  same.   The  two  were  to  go  together 

(o  the  same  class  of  persons;  and  accordingly  the  efiect, 

dbdugti  not  the  language,  of  the  gift  over  is  identical  ifi 

dii  two  cases ;  for  afte^  a  limitation,  which  would  vest 

die'  plantatiMi  and  the  money  in  the  funds  in  all  the 

dbildreii  absolutely,  the  former  at  their  birth,  and  the 

titter   at  their  majority  or   marriage,  the  property  in 

lx>t(i    is   given   over,   in  case  Maria  Taylor  shall  die 

Vittiout  issue   capable  of  taking  those  respective  de- 

mriptTohs  of  property.     Such  as  applied  to  the  money  ih* 

ttie  Ainds,  is  the  ifiatural  and  only  fattonul  construction 

cU^ttie  words  '^  issue  as  aforesaid  "  that  is,  issue  before 

as  the  objects  to  take  an  absolute  and  vested 

F  f  2  interest 


Tati^i. 
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IS51.       where  specified  in  terms, — but  to  the  fiiilore  of  sndi 
--   ''^        issue  as  would,  under  the  difierent  oontioirencies  ex- 
0.  pressed,  take  a  vested  interest  in  the  fiinds.     Read  in 

this  way,  the  words  "  as  aforesaid  "  isipoae  a  very  sin- 
gular qualifieatioti  on  the  event  upon  whieh  the  limits 
ation  over  is  to  take  effect;  being  considered  as  a 
compendious  expression,  which,  when  expanded,  is  equi- 
valent to  **  such  issue  as,  if  sons»  shall  attain  twenty- 
one,  or  if  daughters,  shall  attain  twenty-one  or  rnvtrj' 
Such  a  tnode  of  interpretation  does  extreme  violeoee 
to  the  language  of  the  instrument,  and  has  not  evea 
the  merit  of  accomplishing  what  was  plainly  the  leading 
purpose  of  the  will — the  providing  for  the  issue  of  M(tm 
Tajfior  at  ail  events.  The  meaning  of  the  testatrix  uli^ 
questionably  was,  that  nothing  should  go  to  Jckn  M<ai^ 
cdm  and  his  family  until  the  issue  of  Maria  Taylor  M 
failed;  and  yet  if  that  lady  had  died  leaving  a  sett, 
who  afterwards  died  under  age  leaving  issue^  that  issae 
would,  upon  the  Plaintiff's  construction,  be  of  neoesutf 
excluded,  although  the  words,  no  less  than  dve  inteffi^ 
are  clearly  otherwise. 

It  is  not,  however,  necessary  to  contend  that  Mark 
Taylor  took  a  quasi  estate  tail  in  the  funded  property; 
although,  according  to  Love  v.  Windham  (a),  Lepine  t. 
Ferard{b\  and  the  general  current  of  authorities  already 
cited,  it  certainly  would  seem  that  the  effect  of  the  re- 
mainder limited  upon  her  death  without  issue  was  lo 
enlarge  by  implication  the  life  estate  previously  b^ 
queathed  to  her  in  express  terms.  It  is  enough  to  sheir 
that  the  ulterior  limitation  to  John  Malcolm  is  void  for 
remoteness.  His  Honor  has  determined  it  to  be  io^  s9 
far  as  the  plate,  books,  and  pictures  are  concerned,  on 
the  ground  that  they  were  limited  to  him  after  a  general 

failure 

(a)  1  Lev,  290.  {b)  P.  .178.  supra, ;  add  see 

Parr  v.  Swindels,  4  Run.  S85. 
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of  issue;  and  except  upon  the  distinction  (bunded 
Upon  Brown  v.  HiggSj  wliich  has  already  been  shewn  to 
be  inapplicable,  it  is  impossible  to  suggest  a  reason 
why  the  same  principles  should  not  equally  extend 
to  the  bequest  of  the  money  in  the  funds :  Andree  t. 
Ward,  (a) 


1831. 


Assuming,  for  the  sake  of  argument,  that  the  limitation 
to  John  Malcolm  is  valid,  it  is  clear  that  he  acquired  no 
move  than  a  life  interest  under  it.  The  question  tnust 
het^  be  upon  the  effect  of  the  subsequent  bequest  to 
his  eldest  son  for  ever;  for  the  ulterior  gift  to  the  sister 
not  being  limited  on  an  indefinite  failure  of  issue,  but  on 
an  event  which  has  failed,  viz.  the  death  of  John  Malcolm 
tiudier  twenty-one,  the  condition  upon  which  alone  her 
ostftte  was  to  depend  can  never  now  arise.  Where 
then  is  the  authority  for  holding  that  the  words  ^*  eldeM 
ion  fer  ever"  can  be  construed  to  mean  all  the  issue 
■ude?  Even  in  real  estate  such  a  construction  has 
Mver  been  supported,  unless  where  it  was  a  necessary 
inference  from  the  context,  that  the  testator  contem- 
plated the  further  object  of  disposing  of  his  pro^ 
per^  to  the  whole  line  of  issue  in  succession.  In  ctees 
cCChat  nature  the  Court,  following  Sondcnfs  case{b)  and 
Bjifidd's  case  (c),  has  sometimes  decided  that  the  word 
**  ton**  may  be  considered  as  nomen  coUectixmm^  synony- 
mous with  issue  male,  a  word  of  limitation  creating  an 
cilate  tail ;  Robinson  v.  Robinson,  {d)  That  caae»  however, 
went  a  great  way,  and  the  Judges  have  been  disposed  to 
narrow^  rather  than  to  extend  the  principle,  and  to 
idy  on  the  effect  of  a  subsequent  limitation  in  default  of 
^  such  issue ;"  King  v.  Burchell  {e\  Frank  v.  Stooin  (^)» 

Stanley 


[m)  1  ilttv.dSO. 

(^SAep.  127. 


(<0  1  Burt,  3S. 

{e)  Amb,3't9,   \  Bd&n^AlA. 

(g)  5  Edit,  54^, 
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Stenfay  ▼.  Lmmrd{a\  Doe  r.  Webber  {b)^  Doe  t.  fflil- 
by(«X  the  l<8t  of  which  is  an  express  dedsion,  thit 
under  a  devise  to  A.  for  life,  with  remainder  to  his  ddest 
son  (then  unborn)  and  the  heirs  of  such  son.  A*  todc  no 
more  than  a  life  interest 


The  2000/.  legacy,  having  lapsed  by  the  death  rf 
Mmy  Ann  Martha  Malcolm  under  age  and  unmarried^ 
must  sink  into  the  general  residue.    That  sum  was  oom^ 
pletely  severed  from  the  general  mass  of  the  funded 
property,  and  the  legatees  of  that  property  do  not  take 
it  sut^ect  to  a  charge  in  Mary  Ann  Malcolafs  fiimHir, 
but  before   it  comes    to   them   at   all,   it   must  firit 
answer  the  legacies  previously  given,  of  which  the  sum 
in  question  was  one.     The  money  in  the  funds  and  tb 
20001.  are  equally  specific  bequests ;  Sleech  v.  7h)rii^ 
ton{d)»     A  different  construction   would  give  to  the 
legatees  of  the  funded  property  a  larger  share  of  that 
property  than  the  testatrix  ever  intended  they  should 
have.    This  is  no  more,  therefore,  than  the  case  of  s 
particular  and  a  general  residue,  the  latter  of  which, 
according  to  the  settled  rule,  includes  and  carries  eveiy 
thing  which  in  the  result  is  not  efiectually  disposed  oC 
Page  V.  Leapingwell  {e)j  Green  v.  Sa^t  (g),  TV^onwdl  f. 
Sydenham,  {h) 


1832. 
March  10. 


7^e  Lord  Chancellor. 

Four  questions  are  raised  upon  this  will;  fin^ 
whether  the  residue  of  the  money  in  funds  (said  to 
amount  to  70,000Q  is  given   to  Maria  Tay/br  tbuih 

(a)  1  E(L  87.  {e)  18  Ves.  46S. 

(6)  1  B,  4-  AUL  715.  (g)  I  Fes.  jun.  889. 

(e)  ST.R.5.  (A)  5  Dow^  194.;    lee  iho 

id)  S  Ve9»  sea.  560.  Green  v.  Jackeom,  p.  tSS.  nf^ 


Qftbeie  questions  the  most  important,  io  my  view,  ii 
libe  first;  but  the  others,  and  especially  the  third,  are 
iftp  of  oomiderable  moment,  with  reference  both  to  the 
VBOant  of  the  interests  involved,  and  the  nicety  of  the 
iignraenls  applied  to  it,  the  point  being  one  by  no  means 
Gni9  from  difficulty. 

With  a  view  to  the  first  three  questions,  but  especially 
tht  fiiBti  it  is  necessary  to  examine  the  scheme  and 
itdicture  of  the  will,  from  the  first  mention  of  the  resi- 
cbiivy  fund  under  consideration.  [The  Lord  Chan- 
CVLLOB  read  from  the  will  the  clauses  of  gift  to  Maria 
Tq^lor  and  her  children,  and  proceeded :] 

Here  it  is  observable,  that  the  plantation,  funded 
prcqperty,  and  plate,  are  all  blended  together  during 
the  earlier  part  of  the  provisions;  they  are  all  then 
included  in  the  gift  to  the  first  takers,  Elizabeth  and 
Mmria  /  all  three  in  the  gift  to  the  survivors ;  all  three 
IB  the  gift  to  Maria  Taylor*s  sole  and  separate  use  (the 
making  her  receipt  a  discharge  being  for  pro- 
pr^Usy  interest^  or  dividendsj  words  applying  to  all 
the  descriptions  of  property) ;  all  three  in  the  power 
of  appointing  to  her  children :  and  it  is  only  when  we 
to  the  fifth  provision  that  the  pbite  b  dropped, 
Vol.  II.  Gg  and 
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wtrifff  or  only  for  her  life;  in  other  woiday  whetiier  or  IWl. 
I9fe  the  gift  over  of  that  residue  to  JbAii  Makctm  is 
pod:  secondly,  whether  the  pkite,  books,  and  por- 
n>ta  are  given  absolutely  to  Maria  T^kr,  or  only 
far  her  life,  and  then  over  to  John  Malcolm :  thirdlyy 
ivlietber  John  Malcolm^  if  he  takes  either  or  both 
todk  and  plate^  takes  them  absolutely,  or  only  for  his 
lifi|:.aiid  fourthly,  whether  the  lapsed  legacy  of  SOOOIL 
pmn  to  Mary  Ann  Martha  Malcolm  belongs  to  the 
of  the  stock,  or  to  the  general  personal  estate. 
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and  in  de&ult  of  ber  appointment,  the  plantation  and 
Btooky  without  the  plate^  are  dealt  with.     Both  are  gtttti 
to  Maria  Ta^or^s  children,  share  and  share  alike,  fbair 
heirs  and  assigns;  and  if  but  one,  the  whole  to  that 
one^  his  heirs  and  assigns.     Then  comes  a  provisiea 
which  does  not  extend  to  the  plantaticxi.    Tbi%  pn^- 
Tision,  con6ned  as  it  is  to  the  stock,  is  of  mnch  i» 
portance ;  for  it  postpones  the  vesting  of  an  interest  ■ 
it  to  the  age  of  twenty-one  in  the  case  of  sons,  and 
twenty-one  or   marriage   in   the  case   of   daughtsrai 
whereas  the  interest  in  the  plantation  is  allowed  to  veit 
in  the  children,  both  sons  and  daughters,  at  their  bnrthfr 
The  words  are  quite  clear  and  express.     In  these  cn^ 
cumstances  no  question  is  made  upon  the  devise  of  die 
plantation.     Hb  Honor  held,  that  it  was  given  to  Mam 
Tajfior  for  life,   with   a  power  of  appointing  to  bff 
children,  and  in  default  of  appointment,  to  ber  childra^ 
share  and  share  alike,  in  fee;  and  if  she  have  no  childmib 
then  to  Mrs.  Watson  Taylor's  children  ;  and  it  is  cleir» 
that  if  Maria  Taylor  had  children,  their  interest  veKid 
at  their  birth.     That  the  legacy  of  the  stock  dkl  adt 
vest,  but  was  contingent,  is  equally  clear. 

We  come  now  to  the  gift  over  of  the  stock,  andeieiy 
thing  turns  upon  the  reference  made  in  that  gifi:*^ 
'*  And  in  case  Maria  Taylor  shall  die  without  issue  as 
aforesaid,  I  then  give  and  bequeath,  after  the  death  df 
the  said  J5.  G.  Taylor  and  Maria  Taylor j  the  said  reiidae 
of  my  money  in  the  funds,  and  all  my  said  plate,  book% 
and  portraits,  Sec.,  unto  the  said  John  Malcolm^  and  bis 
assigns,  for  his  life ;  and  after  his  decease,  I  give  sod 
bequeath  the  same  to  his  eldest  son  for  ever."* 

Suppose  the  clause  had  stood  ^^  without  issue  ^  akm 

and  the  words  ^^  as  aforesaid  "  had  not  been  added,  it 

might  have  been  argued  that  this  either  meant  a  generd 

failure 
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Mlure  of  issue,  or  a  iiiiiure  of  such  issue  as  last  inen- 
"tioned,  namely,  the  issue  to  take  the  plantation;  the  gift 
ioi9i6it  of  the  plantation  being  the  last  Antecedent*  In 
that  case^  such  an  argument  might  have  been  more  easily 
ttmiltained  than  it  can  when  the  words  are  followed  by 
tite*  expression  ^*  as  aforesaid ;  "  yet  even  standing  alone 
thfi^  ooold  not,  without  difficulty,  have  this  latter  sense 
tejiosM  upon  them,  namely,  of  reference  to  the  last 
ittllecedent;  for  the  children  are  to  take  the  plantation 
fli  their  birth,  and  they  are  only  to  take  the  stock  (being 
the  sofcgect  of  the  gift  over  now  under  consideration)  at 
tWttfity-one^  or  at  twenty -one  or  marriage. 


18S9. 


The  i^rds  "  as  aforesaid,"  however,  plainly  refer 
fhlAer  back,  and  aid  us  in  assigning  its  true  construc- 
Ikm  to  the  gift  over. 

In  the  first  place,  the  natural  use  of  these  words 
pdhits  not  to  the  immediately  preceding  clause,  but  to 
«Be  more  remote ;  they  do  not  mean  ^^  last  aforesaid." 
Tb  eonvey  that  sense  the  phrase  would  have  been  simply 
**  without  such  issue,"  or  ^^  without  issue  as  last  afore- 
said.'' The  expression  ^'  without  issue  as  aforesaid" 
IkrinlB  to  some  preceding  provision.  Next  consider  what 
the  testatrix  is  dealing  with  in  this  gift  over.  It  is  the 
slodc;  the  plate  also,  I  admit,  —  and  that  raises  some 
dodbt;  but  certainly  not  the  plantation.  Now  the  stock 
utai  not  in  any  way  the  subject  of  the  immediately  pre- 
ceiing  bequest,  but  it  was  the  subject  of  the  one  before. 

-  Had  this  gift  over  stood  immediately  after  the  clause 
providing  for  a  default  of  appointment  to  the  stock, 
and  postponing  the  vesting  of  it,  and  had  it  so  stood, 
without  the  addition  of  '^as  aforesaid,"  there  could 
have  been  no  doubt  whatever,  that  the  words  '^  without 
issue**  must  have  been  held  to  mean  such  issue  as  is 

G  g  2  referred 
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18S2.       referred  to  in  the  preceding  clause,  touching  the  ap- 

-      *     pointment  and  vesting.     This  is  plain  from  the  case  of 
Malcolm      *  ^  ,   ^         i   -  y  %       ^ 

o.  Target  v.  Kjaunt{a\  end  in  a  great  degree  also  from 

Taylok.  Goodright  v.  Dunham. {b)  In  the  former,  a  term  being 
given  to  A.  for  life,  wlih  remainder  to  such  of  his  issue  as 
he  should  appoint,  and  if  he  died  without  issue,  remainder 
to  JB.,  Lord  Macclesfield  held  that  issue  in  the  gift  over 
meant  such  issue  as  A.  might  appoint  to  under  ihe  pre- 
ceding limitation,  and  that  the  executory  bequest  to  R 
was  good.  In  Goodright  v.  Dunham^  where  the  devise 
was  to  A-  for  life,  and  after  his  death  to  his  chiidreo 
equally  and  their  heirs,  and  in  case  he  dies  without 
issue,  over.  Lord  Mansfield  held  "  in  case  he  dies  witb- 
out  issue,"  to  mean  "  in  case  he  dies  without  children;" 
because,  he  said,  the  gift  over  was  tacked  to  the  pre- 
ceding clause. 

Then  does  the  mere  separation  of  the  gift  over  from 
the  provision  respecting  the  stock,  prevent  this  reference? 
Are  not  the  identity  of  the  subject  matter,  namely,  the 
stock,  and  the  words  of  reference,  viz.,  ''  as  aforesaid," 
sufficient,  if  not  singly,  yet  taken  together,  to  establish 
the  connection  between  the  gift  over  and  tlie  preceding 
provisions?  The  cases,  such  as  Salkcld  v.  Vcrnon[c\ 
Doe  v.  Lyde[d\  Rex  v.  Marquis  of  Stafford {e)^  where 
issue  has,  in  similar  circumstances,  been  held  to  be  a 
word  of  purchase,  need  not  be  referred  to»  or  more 
than  mentioned.  In  all  of  them  the  word  issue  was 
held  to  mean  the  children  before  referred  to, — to  lose 
the  character  given  it  by  Lord  Hale  in  King  v.  Mi' 
ling  {g)y  of  being  nomen  colleclivum  of  itself^  and  to  as- 
sume that  individuality  which  belongs  to  '^  chiidreo,"  a 

word 

(a)  1  P.  Wrm,  452.  {d)  I  T.  R.  59J. 

{b)  Doug.  2C4.  le)  7  East,  521. 

ie)  Eden,  64.  {g)  i  Ftnt.59U 
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word  that  may  be  nomen  collectivtiniy  but  only,  as  the 
same  great  authority  has  said,  by  being  made  so,  and, 
BS  it  were,  against  its  natural  sense. 

It  is  no  doubt  true,  that  to  the  construction  here 
pven  it  may  be  objected,  that  the  plate  is  found  to  be 
covered  by  the  words  of  the  gift  over,  as  well  as  the 
stock ;  and  that  the  previous  clause,  to  which  one  con- 
struction makes  the  gift  over  bear  reference,  comprehends 
the  plantation  as  well  as  the  stock.  Of  the  former  ob* 
jection  it  may  suffice  to  dispose  when  we  come  to  the 
second  question,  which  relates  to  the  plate ;  and  to  the 
latter  it  seems  a  satisfactory  answer,  that  although  the 
plantation  is  dealt  with  in  the  former  clause,  yet  so  is 
the  stock,  the  subject  of  the  gift  over,  and  that  the 
stock  is  dealt  with  in  a  way  wholly  different  from  the 
plantation. 

Again,  the  will,  those  parts  of  it  at  least  under  con- 
sideration all  plainly  look  to  children  throughout,  and 
provide  for  them.  The  scheme  of  the  disposition  is, 
generally  speaking,  to  give  to  Mrs.  Watson  Taylor^s 
fiunily  the  plantation,  and  to  John  Malcolm  the  money 
in  the  funds,  after  Maria  Taylor  and  her  children. 

No  doubt,  the  manner  in  which  this  intention  is  to 
Ue  made  effectual  in  John  MalcolnCs  favour,  brings  him 
in  before  the  grand-children  of  the  first  taker  (Maria 
Tajfior)  in  the  event  of  her  children  dying  under  age. 
Bnt  that  does  less  violence  to  the  general  intent  than 
giving  to  Maria  Taylor  an  absolute  interest  in  the 
mcmey,  and  leaving  out  John  Malcolm  altogether.  The 
objecdon,  too,  applies  to  the  case  of  sons  only,  and  not 
daughters ;  for  the  interest  of  daughters  vests  on  their 
marriage;  and  the  event  of  a  son  dying  under  age,  and 
leaving  childreii,  is  rarely  contemplated  in  such  arrange-* 

G  g  S  ments. 
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ments.  This  is  shewn  by  the  fact,  that  the  ordinary 
form  of  bequest,  which  is  the  one  here  used,  does  not 
provide  for  the  vesting  of  an  interest  in  sons  upon 
their  marriage.  At  all  events,  the  violence  apprehended 
is  infinitely  less  when  the  possible  exclusion  is  not  that 
of  the  giver's  own  grand-children,  but  merely  of  tbe 
grand«children  of  a  collateral,  the  first  taker ;  and  yet 
a  construction  exposed  to  this  possibility  is  constaodj 
adopted,  even  where  the  testator's  own  direct  descend- 
ants may  by  possibility  be  the  victims  of  it* 

Upon  the  whole,  therefore,  I  am  of  opmion  that  the 
gift  over  of  the  stock  to  John  Malcolm  is  good,  and  that 
Maria  Taylor  did  not  take  an  absolute  interest  in  it 

Seccmdly ;  Does  the  plate  fall  within  the  same  rok 
and  go  over  to  John  Malcdrn^  or  did  Maria  Ttyfor  take 
an  absolute  interest  in  it  ? 


It  is  first  given  with  the  plantation  and  the  stock 

to  Elizabeth  and  Maria  and  the  survivor  for  lifi^  and 

after  the  survivor's  decease,  to  Maric^s  children,  as  sbe 

may  appoint.     Here  the  plate  is  dropped,  and  no  pio* 

vision  with  regard  to  it  is  made  in  the  event  of  Maria 

Taylor  failing  to  exercise  her  power  of  appointment 

So  that  in  this  first  portion  of  the  will  there  is  no  desl- 

ing  with  the  plate  to  which,  in  construing  the  sobse- 

quent  gift  over,  the  words,  *^  without  issue  as  aforesaid," 

can  be  referred  back.     If,  then,  the  construction  as  lo 

the  stock  be  a  sound  one,  which  refers  those  wbrds  to 

such  issue  as  had  been  mentioned  when  dealing  with 

the  same  fund  in  the  former  clause,  and  not  to  the  isM 

mentioned  when  dealing  with  the  plantation,  by  pari^ 

of  reason,  all  reference  back  must  be  excluded  in  oqb* 

struing  the  same  words  as  to  the  plate;  inasnocb  tf 

there  is  nothing  before  mentioned  touching  the  plate,  in 

counexioD 
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connexion  with  the  ohildren,  or  with  any  thing  to  which 
iflue  can  cefer.  The  plate  then  will  be  given  o?er  on  a 
general  failure  of  issue;  and  whether  from  the  gift  being 
too  remote^  or  from  the  gift  to  her  being  what»  in  the 
ease  of  realty f  would  be  an  estate  tail — it  is  indifferent 
which  —  Maria  Taylor  takes  absolutely^  and  a>nae*- 
qnently  the  interest  in  this  part  of  the  property  now 
iwts  in  her  personal  representatives. 

Thirdly;  Does  John  Malcolm  take  an  absolute  interest^ 
or  only  for  his  lifei  in  the  part  which  goes  over  to  him» 
that  is,  in  the  stock?  That  *'  son"  may  be  a  word  of 
Kmitation  is  not  denied ;  but  there  must  be  some  plain 
reason  for  making  it  so.  None  of  the  oases  from  JBj^ 
JbkTs  case  downwards,  certainly  not  Robinson  v.  Bcbin^ 
soMy  come  at  all  near  the  violence  which  it  would  be 
doing  to  the  obvious  meaning  of  this  clause  to  construe 
oddest  son"  as  nomen  coUectivum.  As  to  the  super- 
added words  '^  for  ever,"  they  clearly  are  only  used  to 
COBtradistinguish  the  interest  which  the  ddest  son  of 
JUbs.  Malcolm  was  to  take,  from  that  which  Jokn  Mal^ 
mAn  himself  was  to  take;  the  one  for  life^  the  other 
abadutely. 

Bat  the  gift  ovar  is  said  to  raise  a  difierent  construe- 
titm :  -*-*  ^  In  case  the  said  John  Malcolm  shall  die  under 
age  and  without  issue,  I  then  give  and  bequeath  the  said 
maidne  of  my  said  money  in  the  ftinds,  &c.  unto  the  said 
Jfiny  Ann  Martha  Malcobn.*' 

Supposing  then  that  reading  the  gift  over  in  the  con* 
jandive  (*^  and,"  instead  of  **or,")  would  have  the  effect 
of  giving  an  estate  tail  to  John  Malcolm^  if  the  property 
wiani  real  estate  —  a  point  which  is  disputed;  and  that^ 
the  property  being  personal,  it  would  give  the  absolute 
intflrcBt  to  John  Malcolm^  we  have  here  only  a  choice  of 

difficulties. 


446  CASES  IN  CHANCERY. 

1SS2.       di£ScuIties,  as  is  but  too  frequent  in  such  cases.     If  the 
\.    ^  clause  is  read  conjunctively,  then,  by  the  suppositioDi 

V.  Join  Malcolm  would  take  an   absolute   interest  to  the 

Taylor,  exclusion  of  his  son,  to  whom  an  absolute  interest  had, 
just  before  been  limited  upon  the  determination  of  the 
life  interest  which  was  alone  given  expressly  to  Join 
Malcolm.  I^  on  the  other  hand,  it  is  read  in  the  dis- 
junctive, though  the  son's  interest  may  be  defeated  by  the 
father  dying  under  age,  and  yet  leaving  issue,  viz.,  that 
son,  in  which  case  it  would  go  over  ;  yet  that  is  only  a 
possibility,  whereas  the  other  is  a  certainty ;  and  it  is, 
moreover,  a  possibility  not  contemplated  in  the  ordinary 
case  of  such  limitations,  as  I  observed  upon  the  first 
point,  and  not  contemplated  by  this  testatrix  in  the 
former  part  of  the  will,  where  she  is  disposing  of  this 
very  same  fundj  or,  at  least,  of  what  constitutes  the 
bulk  of  it,  the  stock.  It  is  fit  that,  in  making  our 
election  between  these  difficulties,  we  keep  in  vieir 
the  plain  intention  expressed  of  giving  to  John  Mal^ 
colm  a  life  interest,  and  to  the  eldest  son,  as  a  purchaser, 
an  absolute  interest  expectant  upon  the  determination 
of  the  former ;  and  though  we  are  not  at  liberty  to  re- 
ject the  words  which  follow,  for  any  apparent  incon- 
sistency with  this  intention,  yet  if  there  are  two  ways 
of  reading  them,  one  of  which  only  frustrates  the  inten- 
tion by  a  remote  possibility,  we  should  choose  that 
rather  than  one  calculated  to  operate  a  certainty  of  ex- 
clusion, more  especially  when  such  a  possibility  appeals 
not  to  have  been  in  the  contemplation  of  the  maker  of 
the  instrument. 

It  must,  however,  be  admitted  that  the  reading  of  ^^or" 

instead  of  <<  and "  is  rarely  to  be  found  sanctioned  by 

decision.     Maberly  v.  Strode  {a)  and  one  or  two  other 

cases  of  the  same  kind  may  be  reckoned  for  nothing,  be- 
cause 

(fl)  5  r«.  450. 
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cause  the  words  would  have  been  hardly  sensible  if  read 
in  any  other  way.  That  was  a  limitation  to  A.  for  life,  and 
after  his  death  to  his  children,  but  in  case  he  died  un- 
married and  without  issue,  over  :  if  he  died  unmarried, 
he  must,  in  contemplation  of  law,  have  died  without 
issue.  But  in  Brofwnsxord  v.  Edwards  (a),  Lord  Hard-- 
mcke  read  "and"  as  "or,"  to  effectuate  the  intention 
appearing  on  the  will.  The  devise  there  was  to  trustees 
to  receive  the  rents  till  A.  should  attain  twenty-one  or 
have  issue,  and  then  to  A.  and  the  heirs  of  his  body, 
but  if  he  died  before  twenty-one  and  without  issue,  then 
in  trust  for  B.^  his  sister.  A.  died  after  twenty-one  and 
without  issue ;  and  Lord  Hardwicke  supported  the  gift 
over  to  the  sister  by  reading  aiid  as  or.  It  has  been 
said,  and  perhaps  truly,  that  Lord  Hardwickc  would 
have  felt  much  more  repugnance  to  giving  the  words 
this  construction,  had  any  other  event  happened.  And 
the  Court  of  King's  Bench  has  certainly  gone  against, 
though  they  cannot  be  said  to  have  overruled  his  de- 
cision in  Doe  v.  Jessep.  {b) 


1882. 


The  reason  given  by  Lord  EUenborough  for  question- 
ing the  case  of  Broxv7iS7JCord  v.  Edwards^  that  in  a  will 
words  are  to  be  taken  in  their  natural  sense,  is  one 
which  all  must  heartily  wish  could  always  be  applied 
and  taken  as  a  general  canon.  But  unfortunately  it 
is  too  late;  rules  of  technical  construction  are  no  longer 
to  be  rejected  even  in  the  case  of  wills ;  and  the  utmost 
that  can  now  be  done  is  to  follow  the  natural  sense  of 
the  words  used  in  such  instruments  wherever  those  rules 
will  permit  us.  It  may  be,  I  trust  it  certainly  is,  going 
much  too  far  to  say,  with  one  of  the  learned  counsel, 
that  no  conveyancer  can  give  a  safe  opinion  upon  any 
one  case  on  the  law  of  real  property  which  comes  before 
him  in  the  twenty-four  hours.     Nevertheless  it  cannot 

be 


(n)  2  Vci.  sen.  S43. 


(6)  18  Easi,2SH. 
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i88f.  be  denied  that  much  uncertainty  has  been  introduced 

Maixx>lm  ™^  *'^**  branch  of  the  law.    This  is  not,  however,  to  be 

«  imputed  solely  to  the  adoption  of  technical  rules.  It  has 


TatloIu 


been  in  part  owing  to  not  keeping  by  the  technical  rales 
once  inttodnoed.  The  struggles  in  favour  of  intteift^ 
iometimea  made  on  the  ground  of  natotml  iiiean% 
aometimes  on  the  ground  of  other  rules  as  technical  ai 
those  striven  against,  have  been  a  fruitful  soorbe  of  tbii 
uncertainty,  and  in  more  instances  than  one  a  recop* 
rence  to  the  original  technical  principle  has  been  item 
to  sweep  away  a  multitude  of  intermediate  decisions^ 
while  the  new  decisions  are  found  to  leave  unMtleS 
almost  as  much  as  they  have  fixed. 

Against  the  construction  now  given  to  this  part  of  the 
will  it  is  needless  to  say  that  objections  may  be  raised 
from  cases  which  may  be  put,  in  which  a  result  would  tab 
pTace  most  unlike  any  the  testatrix  could  have  thought  oC 
But  that  is  not  peculiar  to  this  case;  it  may  be  said  Id 
happen,  and  almost  of  necessity,  in  every  instance  wheR 
a  gift  over  is  frustrated  by  being  limited  on  a  generd 
failure  of  issue.  Upon  the  whole  I  do  not  difier  with 
his  Honor  in  his  construction  of  the  gift  to  John  Aid' 
colnif  holding  that  he  takes  a  life  interest  only  in  tbe 
testatrix's  money  in  tne  funds. 

Fourthly;  there  remains  only  the  question  as  to 
Mmy  Ann  Martha  Malcolm's  lapsed  legacy  of  2000^1 
and  I  cannot  read  the  will  and  doubt  that  it  bdoDgsto 
the  particular  residue.  That  residue  is  given  thos,  — * 
*^  all  the  residue  and  remainder  of  my  money  in  die  funds 
after  payment  of  the  annuities  and  legacies  herein-befbre 
bequeathed,"  of  which  the  legacy  that  has  lapaed  is  one. 

The  result  is  that,  upon  all  the  (bur  points,  the  flif 
ment  of  the  Master  of  the  Rolls  must  be  affirmed. 
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In  re  mhmS,  ^^25  4. 8. 

npHIS  was  an  application  for  the  appointment  of  two  In  a  caae 

committees  of  the  lunatic's  estate,  not  jointly  m  the  hH^/had 
nsnal  way»  but  that  one  committee  might  be  appointed  two  estates 
of  the  Warmuik^ire^  and  another  of  'die  London  pro-  distance  from 

party.     The  estates  were  of  great  value ;  that  in  War-  ^^Y  ^^«'» 
.    '    .  .    .  °  and  of  con- 

wkkikire  consisting  partly  6i  coal  mines  which  required  siderable 
tensiderable  superintendance ;  and  the  other  chiefly  of  ^JJ^J  ^^^ 
boiites  and  otlier  leasehold  property  in  London  and  the  ctreum- 
Sbddlesexf  with  a  rental  amounting  to  more  than  8000/.  p^in^?" 

a  year.  separate  com- 

mittee for 


Mr.  Titmeyt  in  support  of  the  application,  observed 
Aat  nothing  was  more  common  in  practice  than  for  two 
eonunittees,  who  were  appointed  jointly,  to  divide]  the 
jnanagement,  and  each^take  a  portion  of  the  property 
under  his  peculiar  charge.  From  family  circumstances, 
liowever,  that  could  not  conveniently  be  done  here. 
But  it  was  of  the  utmost  importance  that  there  should  be 
persons  resident  on  the  spot  to  manage  the  respective 
properties,  which  were  of  a  nature  to  call  for  all  the 
vigilance  and  activity  of  separate  committees.  The 
proposed  arrangement,  besides,  was  one  which,  while 
it  would  be  conducive  to  the  interest  of  the  lunatic's 
tMaitib,  wiould  be  more  satisfactory  than  any  other  to  all 
the  fMOties  having  expectant  interests. 

The  heir  at  law  and  next  of  kin  made  no  ol^ection. 

7^  Lord  Chakcellor  at  first  said  that  he  had 
great  doubts,  as  the  case  seemed  to  be  without  prece- 
dent But  he  afterwards  stated  that  he  had  been  fur- 
nbhed  with  an  authority  by  Master  DcfwdemeU^  which 

was 


each. 
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was  on  all  fours  with  the  present  case:  he  therefore 
directed  the  order  accordingly,  as  it  would  be  ihudi 
more  convenient  for  the  estate  and  for  all  parties. 


1889. 

JM.  9,  la  99. 

A  wtitof  me 
txeotregmo 
will  not  be 
milted  to  a 
PUdntiir  re- 
nding in  a 
foreign  eoan- 
tiy. 


Feb.  99. 


SMITH  V.  NETHERSOLE. 

npHE  Solicitor-General  (Sir  WiUiam  Home)  and  Mr. 
BurgCf  for  the  Defendant,  moved  that  a  writ  of 
ne  exeat  regnOf  which  had  been  granted  in  this  case^ 
might  be  dissolved.  The  bill  was  filed  in  Sepiember 
18S1  for  an  account  of  the  partnership  dealings  and 
transactions  between  the  Plaintiff*  and  Defendant,  as 
▼endue-masters  in  the  island  of  Jamaica.  One  of  the 
grounds  taken  in  support  of  the  motion  was,  that  though 
the  Plaintiff,  when  he  filed  the  bill,  was  in  this  countiy, 
having  made  the  necessary  affidavit  at  SiUingjboume  in 
KerU^  yet  that  his  coming  to  England  was  only  for  that 
special  purpose,  and  that  his  Usual  place  of  residence 
was  in  France.     Hyde  v.  Whitfield  {a)  was  referred  ta 

Sir  E.  Sugden  and  Mr.  O.  Anderdortj  contra^  cited 
Grant  v.  Grant,  {b) 


The  Lord  Chancellor,  on  the  ground  that  the 
Plaintiff  resided  abroad,  and  that  his  visit  to  this 
country  was  colorable  and  temporary  only,  dischai^ged 
the  writ.* 


(a)  19  Vet.ZA^. 


{b)  5  Ruts.  598. 


•  In  DoygUu  v.  Terry,  4  th 
Aw.  1855,  where  the  Plaintiff 
resided  in  Scotland,  the  Vice- 
Chancellor  npon  that  single 
ground  discharged  the  ne  exeat^ 
following  the  authority  of  Smith 


V.  Nethertole;  and  in  a  prefioai 
case  of  Walker  v.  OtriOmt  ^ 
March  1835,  also  before  tbe 
V]cc-Chancellor,thetaiDe,iBM^ 
other  objections,  was  waeaeM^ 
taken.  ExrelaiioneMr.WJl^^ 
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GARRARD  v.  Lord  LAUDERDALE.  ^J.^sV.'jg. 

Feb.  II. 

THE  &cts  of  this  case,  as  they  appeared  upon  the  bill  A  person  by 
and  answer,  are  fully  stated  in  Mr.  Simons^s  Re-  ^^^^^^^^ 
port  on  the  hearing  of  the  motion  before  the  Vice-  certain  per- 
Chancellor.  (a)  ^rty,?J^a 

trust  to  sell 

His  Honor  having  refused  the  Plaintiff's  application,  after  satisfy- 

it  was  now  renewed  before  the  Lord  Chancellor.  '"S  ^.^^^ 

specified 

charges  and 
Mr.  Knight  and  Mr.  Rogers,  for  Uie  motion.  Sd  oXT 

out  of  the 
^.     proceeds,  to 
^^"^   divide  the  re- 

his  scheduled 
creditors, 
none  of  whom  were  parties  or  privy  to  the  execution  of  the  deed.  The  trustees, 
■fter  partially  executing  the  trusts  by  making  sales  and  paying  off  the  specified 
charges  and  claims  in  the  order  directed,  concurred  witn  the  grantor  in  doing 
several  acts  inconsistent  with  the  subsequent  trusts :  Held,  that  af^er  the  death  of 
the  grantor  a  scheduled  creditor  had  no  equity  f^inst  the  trustees  to  enforce 
the  execution  of  the  trusts,  the  conveyance  being  in  the  nature  of  a  private 
wrangeinent  for  the  personal  convenience  of  the  grantor,  and  vesting  no  nght  in 
^e  creditors. 

Vol.  II.  H  h 
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1831.  Sir  Edward.  Sugdetif  Mr.  Pqys^  Mr.  I^fiuh,  and  Mr. 

SiTli     Wigram,  cantri. 

Lord  'j^^  same  general  line  of  argument  was  followed  bj 

the  counsel  on  both  sides  as  had  been  taken  in  the  Coorl 
below.  The  following  additional  cases  were  also  cited 
and  commented  upon:  —  Stephenson  v.  Htyward(a\ 
Shane  v.  Cadqgan  (A),  Ex  parte  Jh^  {c\  Pulvertqft  i. 
Pulxjertoft  (d)y  Ex  parte  Heyooood  {e\  Scott  ▼.  Farther.  (;) 


T(A.\\,  Tke\jOKn  Chancklloiu 

This  case  was  argued  before  me  at  considerable 
length ;  and  as  it  was  one  which  seemed  likely  to  be  rf 
general  importance  from  the  frequency  of  such  tnul 
deeds  for  the  payment  of  debts,  and  as  it  was  strongly 
urged  that  the  decbion  of  the  Vice-Chancellor  was  il 
variance  with  the  current  of  authoritiesi  I  took  tine  fi» 
consider  my  judgment,  and  I  also  procured  a  copy  of 
the  papers  in  the  case  of  WaUvyn  v.  CouUi  (A),  on  wUcb 
case  his  Honor  was  said  to  have  relied ;  but  I  see  m^ 
reason  for  departing  from  the  decision  which  was  pro- 
nounced in  the  Court  below. 

[His  Lordship  then  stated  the  effect  of  the  trust  dee^ 
and  proceeded :  — ]  This  deed,  though  for  a  very  m^ 
ritorious  purpose,  must  be  considered  as  to  all  intents  s 
voluntary  conveyance^  even  assuming  it  to  be  io  the 
strictest  sense  of  the  term  a  trust  deed.  Now  it  bis 
been  held,  ever  since  the  case  of  Ijsech  v.  Ijeech  (f%  in 

lbs 

(a)  Free.  CSLSta  (g)  3  Mer. ^%^ 

(6)  SmffjL  V.  ^  P.  App.  Now  SS.  (A)  5  Mer.  707,  and  mmtbSv 

(c)  1 8  Ves.  140.  in  5  Sim.  14. 

(d)  Ibid.  84w  (t)  1  Ch.  Co.  249. 
\e)  2  Rote,  355. 
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the  time  of  Lord  NMingkanh  that  a  voiuiitary  con-  1881. 
T/eymice^  though  void  as  against  a  purchaser,  is,  never* 
tbdess,  good  as  against  the  representatives  of  the  person 
who  executes  it ;  and  I  cannot,  therefore,  but  doubt  the  j^^^jjj^ 
moewncy  of  that  part  of  the  report  of  JValtayn  v.  Coidts^ 
iriiere  Lord  EUbn  is  represented  to  have  said,  he 
nfnsed  the  motion  on  the  ground  of  the  trust  belug 
mluDtaiy,  and,  consequendy,  a  trust  which  could  not  be 
eiifiiroed  against  the  Duke  of  Marlborough  and  his  son 
Ihe  Marquess.  Lord  Eldouj  who,  in  deciding  Ellison  v. 
Ellison  {a)j  had  stated  the  principle  so  distinctly,  and 
who,  again  and  more  recently,  had  deliberately  re- 
cognised it  in  Pulverlqfi  v.  Pulvertqfi  (6),  could  hardly, 
I  think,  have  so  expressed  himself.  In  the  first  pf 
Aose  cases  his  Lordship  laid  down  what  has  ever  since 
beea  the  rule,  taking  the  distinction  between  a  trust 
mmntedf  where  a  right  vested,  and  a  trust  which  rests 
mjhrif  not  executed ;  and  he  said  (in  conforipity  with 
Us  own  subsequent  decision  in  Ptdvertqfi  v.  Pulvertqfi), 
when  the  deed  was  so  executed,  he  would  allow 
cniui  que  trusts  to  appear  in  Court,  and  would  take 
of  their  existence,  and  enforce  their  rights  both 
againtft  the  trustees  and  against  the  maker  of  the  in- 
strnment;  but  that  it  was  otherwise  where  the  relation 
had  never  been  fully  established,  the  matter  only  rest- 
ing in  covenant;  and  that  in  such  a  case  he  would  not 
nterfeiv* 

The  ground  of  this  distinction  between  cases  where 
ibe  matter  rests  in^fieri^  and  those  where  the  instru- 
ment is  executed  and  the  relationship  of  trustee  and 
CMftij  que  trust  created,  is  somewhat  obscure ;  wd  per- 
haps a  simpler  course  in  the  first  instance  would  have 
been  not  to  give  effect  to  any  voluntary  conveyance 

(whetlier 

(«)  6  Vet.  656.  (Jb)  18  fVf.  84. 
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J^^l:       (whether  executed  or  not),  either  against  purchasers  » 
'  '   "        to  whom  it  would,  of  course,  be  void  by  statute,  or 


V.  against  the  grantor  himself.    But  I  am  here  to  deal 

Laumrdale    ^^^  principles  as  I  find  them  settled  by  the  uniibna 

tenor  of  decisions;  and  the  rule,  as  laid  down  in  Colma» 
V.  Sarrel  (a),  and  afterwards  adopted  in  Ellison  v.  JBffJ- 
son^  and  Pulvertqft  v.  Pulvertqftj  is  not  now  to  be  eon* 
troverted,  that  the  relationship  will  not  be  established 
against  the  author  of  a  voluntary  conveyance,  but  that 
wherever  the  Court  finds  it  already  constituted,  the  f^ 
lationship  will  be  followed  out  and  enforced. 

Is,  then,   WaUwyn  v.  Coutts  inconsistent  with  these 
cases  ?    For  it  was  strongly  pressed  upon  me  that  tiut 
case   could   only  be   supported   by  overruling  all  the 
former  authorities;   and  it  was   further  argued,   that 
fVallwt/n  V.  Couits  would  be  found  to  differ  from  then 
in  this   respect,   that  there  the  second  deed  was  fcr 
consideration.     If  that  had  been  the  fact,  the  case^  is 
I  observed  at  the  time,  would  have  been  utterly  valo^ 
less  — not  worth  the  paper  on  which  it  was  printed;  fcr 
it  would  only  have  affirmed  a  proposition  which  never  was 
disputed,  namely,  that,  as  against  a  purchaser,  a  volan- 
tary  conveyance  could  not  be  enforced.      It  is  satis- 
factory to  find  that  there  is  not  a  shadow  of  foundation 
for  that  suggestion.     There  were  there  three  deeds,  and 
Wallwyn  claimed  under  the  first ;  but  neither  was  any 
creditor  a  party  to  it,  nor  was  there  any  consideratioo 
moving  from  a  creditor.     That  case  is  on  all  fours  with 
the  present,  with  perhaps  this  single   exception,  that 
there  are  expressions  favouring  very  much  the  idea  tint 
the  deed  was  not  to  be  considered  as  vesting  an  aa- 
thority  in  the   trustees ;   for  the  creditors  were  to  be 

paid  on  the  request  of  the  Marquess  of  Bland/brds  who 

rather 

{a)  1  r«.jun.  50. 
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rather  stood  in  the  shoes  of  the  creditors  than  of  the  1831* 
author  of  the  deed.  I  recur,  then,  to  the  question,  Is 
Wallvyn  v.  Coutts  inconsistent  with  the  former  cases  ? 
The  same  judge  decided  tliat  case  who  had  decided  j  debdaia 
ElUson  V.  Ellison^  and  Ptdvertqfl  v.  Pulvertqft  s  and 
Lord  Eldon  was  not  likel}'  rashly  to  make  a  decree 
inoonsistent  with  another  which  he  had  pronounced  but 
a  short  time  before.  Upon  the  principle  laid  down  in 
Ellison  V.  Ellison  it  is  clear  that  no  particular  form  of 
words  is  necessary  to  constitute  a  trust;  but  I  take  the 
real  nature  of  this  deed  to  be,  like  that  in  WaUwyn  v, 
CoiUtSf  not  so  much  a  conveyance  vesting  a  trust  in  A. 
lor  the  benefit  of  the  creditors  of  the  grantor;  but 
rather  that  it  may  be  likened  to  an  arrangement  made 
by  a  debtor  for  his  own  personal  convenience  and  ac- 
commodation,—  for  the  payment  of  his  own  debts  in 
an  order  prescribed  by  himself,  —  over  which  he  re- 
lains  power  and  control,  and  with  respect  to  which 
die  creditors  can  have  no  right  to  complain,  inasmuch 
as  they  are  not  injured  by  it,  they  waive  no  right  of 
action,  and  are  not  executing  parties  to  iL 

Hill  V.  Secretan  (a),  Williams  v,  Everett  (6),  and  Scott 
▼•  Porcher  {c)  depend  rather  upon  the  principles  which 
are  applicable  to  this  species  of  arrangement.  The 
fiffst  of  those  cases,  indeed,  in  which  it  was  ruled  that 
if  A.  consigns  goods  to  -B.,  to  be  held  for  the  benefit  of 
C  the  latter  has  such  an  interest  therein  that  he  may 
effect  an  insurance  upon  the  goods,  has  always  been  con- 
sidered as  going  to  the  very  verge  of  the  law.  But  in 
the  later  and  much  greater  authority  of  Williams  v. 
Eoeretti  it  was  decided,  that  where  there  was  no  privity 
between  the  parties,  the  proceeds  of  bills  received  by 
A'^  to  whom  they  were  remitted  by  C,  is  money  had 

and 

(tf)  I  Boi.  ^  PuU,3\5.  W  H  East,  532.         W  3  Mer,  652. 
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1831.        and  received  not  to  the  use  of  B^  the  creditor  fiir 

g"  KkMSi      ^^^""  ^^^  '^il^  ^®"^  ^  ^  hAAj  but  to  the  use  of  Gi 
V.  the  party  remitting  them ;  the  Court  there  holding,  oou- 

Laubbboalk.  8^^n^y>  ^^^  ^^  **  ^^  ^^  nature  of  a  Toluntarj  ar- 
rangement by  the  person  who  owes  the  money.  SuU 
▼•  Porcher  was  precisely  the  same  case,  occurriiig  ib 
a  court  of  equity ;  for  that  is  the  case  of  a  mere  mMh 
date,  revocable  by  the  party  who  consigned  the  goodii 

Now  two  things,  if  not  more,  were  done  in  the  life* 
time^  and  by  the  authority  of,  the  Duke  of  Yorkf  whidi 
Were  inconsistent  with  the  continuance  of  the  amaigi- 
ment  in  the  present  case.     His  Royal  Highness  himwif 
paid  off  several  of  the  scheduled  creditors,  and  to  a  litgft 
amount  in  the  whole,  out  of  monies  of  his  own ;  aad 
further,  the  trustees,  by  his  direction  and  at  his  reqaeHb 
paid  back  to  him  a  considerable  portion  of  die  find 
which  the  trust  deed  had  placed  in  their  hands;  6is 
cumstances  tending  strongly  to  shew  the  intent  and  «h 
derstanding  of  the  parties  themselves  with  respect  to  tfas 
nature  and  effect  of  the  transaction.    It  b  unneoesmyt 
therefore,  to  inquire  what  might  have  been  the  case  if 
the  party  executing  the  instrument  had  never  thoogbt 
fit  to  do  any  act  inconsistent  with  its  provisions;  but 
the  question  might  then  be  liable  to  a  very  diflerenl 
consideration.      The    motion  to  discharge  the  yio^ 
Chancellor's  order  must  be  refused,  (a) 

(a)  This'  case   has  been  re-  S  Mylne  ^  Keen,  49S.,  BiB  t. 

ferred    to    and    coDsidered   in  Cureion,  ibid,  S05.;  taid  tee  tho 

several  subsequent  cases,  par-  Petre  v.  JSiptnatse,  ibid.  W* 
ticuiarly  in  Acton  v.  Woodgaie, 
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1881. 


FITZGERALD  v.  STEWART.  ->to^  i- 

iTWE  circumstanoes  of  this  case,  as  they  a^)eared  Where  con- 
apon  the  bill|  are  fully  stated  by  Mr.  Simons  in  his  ^ave  been 

report  upon  the  arrament  of  the  demurrer  in  the  Court  ™"**®  f"^^™ 
'T  ^  °  abroad  to  an- 

MlOW.  (a)  swer  an  an- 

nuity which 
the  owner 
The  Vice-Chancellor  having  overruled  the  demurrer,  of  the  pro- 
die  Defendants,  Stewart  and    Westmorland^    appealed  gi^edUUable 

^mn  his  Honor's  decision.  to  pay,  and 

the  consignee 
in  this  coun- 

Sir  E.  Smgden  and  Mr.  Burge^  in  support  of  the  appeal,  ^^  S^^^ 
aoboiitted  that,  assuming  the  facts  set  forth  in  the  bill  arrangement 
io  be  true,  no  case  of  lien  was  made  out  by  the  Plaintiff  ^  ^^  f"*  . 
•8  against  Messrs.  Stewart  and  Westmorland;  and  they  makes pay- 
nfared  to  the  cases  of  Garrard  v.  Lord  Lauderdale  (6),  Jitnce'o^?" 
WemM  v.  Harford  (c\   £r  parte  South  (J),   Scott  v.  the  consignee 
Plonker  {e\  and  Williams  v.  Everett,  {g)    They  further  ^ards^at 

contended,  that  the  subject  of  the  suit  was  properly  H^ytodis- 

i^     *      i^    continue  such 
cognisable  in  the  Court  of  Chancery  in  Jamaica ;  and  payments,  so 

duU  this  Court,  therefore,  ought  not  to  interfere.  '^"^  **  **®  5" 

^  »       o  any  proceeds 

of  the  con- 

Mr.  iys,.  «.i  Mr.  B«^  .h.  .pp««d  »  »p,k«  ffiS '" 

of  the  biU^  were  not  called  upon  to  argue  the  case.  The  cir- 

cumstances of 
such  a  trans- 

The  Lord  Chancellor.  «c.^o°  c®": 

stitute  an  un- 
Though  I  shall  in  this  case  affirm  the  judgment  of  the  JjJh'j^^^'* 
Vice-Chancellor,  I  shall  certainly  not  do  so  on  the  Court  will 
grounds  stated  in  the  report  of  his  Honor's  judgment  against  the 

Jjl3  consignee,  for 

the  benefit  of 

(a)  S  Sim.  353,  C<0  3  Swan,  392,  tlie  annuitant 

{6)  3  Sim,  1.  &  p.  451 .  tuprct,  {e)  3  Mer,  €52, 

(c)  S  Fes.  4.  {g)  14  East,  532. 
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1831.        His  Honor,  according  to  that  report,  after  obsenring 

J    ^  '  that  he  does  not  mean  to  unsettle  the  law  as  laid  down 

Fitzgerald 

V,  in  the  case  of  Williams  v.  Everett  {a)^  states  two  circum- 

Stewaet.  stances  as  the  foundation  of  his  decision  in  the  present 
case,  —  the  one  that  the  receipt  of  the  money  had  been 
notified  to  the  Plaintiff,  and  the  other  that  the  bill  al- 
leged that  an  express  trust  had  been  created. 

These  are  reasons  to  which  I  cannot  accede.     The 
first  existed  in  the  case  of  WiUiams  v.  Everett  even'  more 
remarkably  than  here;  yet  the  decision  there  was  in  favour 
of  the  consignee.     That  was  a  case  of  bills  remitted  by  a 
debtor  to  his  agent  or  consignee,  with  a  letter  ordering 
him  to  pay  the  debts  due  from  the  party  making  the  re- 
mittance, and,  among  the  rest,  that  to  Williams^  and  that 
the  balance  should  be  held  for  his  use ;  but  the  debtor 
directed  that  the  title  of  each  creditor  to  receive  sacb 
payment  should  be  the  production  by  the  creditor,  of  a 
letter  of  advice  from  the  debtor  notifying  the  arrange- 
ment    Williams  accordingly  produced  such  a  letter,  and 
made  the  demand,  as  is  stated  by  Lord  EUenboron^k  in 
his  judgment      It  is   not,  therefore,  a  correct  rq>re- 
sentation,  and  it  tends  to  confound  our  ideas  of  law,  to 
say  that  Williams  v.  Everett  differed  from  the  present 
case  in  the  circumstance  of  the  notification.     The  judg- 
ment there  proceeded  entirely  on  the  want  of  all  privity, 
and  on  the  fact  that  there  was  no  adc^tion  by  the  con- 
signee.    And  the  language  of  Lord  Ellenborougkj  when 
he  speaks  of  the  defendants  agreeing  to  hold  the  profits, 
when  paid,  until,  by  some  engagement  entered  into,  they 
have  precluded  themselves   from   receding  from  thdr 
contract,  points  to  a  circumstance  which  raises  a  ma- 
terial distinction  between  Williams  v.  Everett  and  the 
present  case,  and  one  directly  applicable  to  the  latter. 

If 

ia)  U  East, 582. 
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If  I  were  to  allow  this  demurrer,  I  should  be  carrying 
the  rule  laid  down  in  JVilliams  v.  Evereti  a  great  deal 
iurther;  for  that  was  a  case  where,  so  far  from  an  assent, 
there  was  a  refusal  to  recognize  the  arrangement.  It 
cannot  be  denied  that,  in  the  case  under  appeal,  the  an- 
nuitant would  have  a  right  to  complain  if,  on  a  sudden, 
the  consignees  were  to  stop  the  payment  of  her  annuity. 
For  it  is  not  pretended  that  she  would  be  entitled  to 
have  the  annuity  paid  out  of  the  consignments,  whether 
there  were  or  were  not  sufficient  funds  to  answer  the 
amount  of  her  demand.  The  bill  only  goes  to  this  ex- 
tent^ —  that  the  consignee,  by  his  acts,  has  subjected 
himself  to  hold  the  consignments  subject  to  the  annuity, 
8o  far  forth  as  the  funds  may  be  sufficient  for  the 
purpose;  whereas  in  Williams  v.  Everett^  the  creditors 
who  received  the  letter  gave  up  nothing,  and  had  no 
compliances  made  to  them ;  on  the  contrary,  they  met 
with  a  flat  refusal. 


1831. 


Fitzgerald 
Stewart. 


In  order  to  make  that  case  similar  to  the  present,  the 
creditor  should  have  received  a  part  of  the  debt,  and 
an  assent  rebus  ipsis  et  factis  to  the  payment  of  the  rest 
Could  Everett  then  have  turned  round  after  paying  half 
of  what  was  due  under  the  order,  after  lulling  the 
creditors  into  security,  —  could  he  then  have  refused 
to  fulfil  his  contract?  That  is  the  case  here.  These 
Defendants  pay  the  annuity  for  one  year;  and  I  must, 
in  passing,  observe,  that  I  cannot  accede  to  the  doctrine 
that  an  annuity  is  to  be  taken  by  piecemeal,  as  so  many 
separate  transactions  :  on  the  contrary,  it  is  all  one 
transaction.  The  Defendants  have  duly  paid  it  for  a 
certain  time;  and  after  leading  the  Plaintifi'  to  expect 
that  they  would  continue  so  to  pay  it,  they  turn  round 
and  repudiate  their  own  act.  Now,  on  the  authority  of 
those  cases,  that  cannot  be  permitted ;  and  I  should  be 
carrying  the  principle  a  great  step  further  if  I  were  to 

extend 
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18S1.       extend  it  to  cases  where  the  consigoee  bad  assenlfd  to 
Tki^k    il    ^®  awaDgement  of  the  debtor. 

Stswaet.        ^g  ^  ^jjjg  being  an  express  trust,  bj  which  I  under* 
stand  a  trust  created,  not  by  facts  and  ciwminfitanfgj 
but  by  express  words,  there  is  no  such  trust  here^ 
the  Court  is  left  to  raise  it  by  implication  of  law 
the  dealing  and  conduct  of  the  parties.    The  noUuri 
the  agreement  is  much  more  correctly  stated  in 
argument  of  the  counsel  in  the  Court  below,  Uum 
the  language  ascribed  by  the  rqport  to  the 
Judge.  There  is  no  express  trusty  nor  any  tbiag  like  it 
all  that  the  Plaintiff  contended  for  below  wai^  that 
were  &cts  and  dealings  in  the  case  which  anflfeiaotb"-^ 
indicated  the  assent  of  the  consignees,  and  from 
by  implication,  the  relation  of  trustee  and  cuiid 
might  be  fiiirly  considered  to  be  constituted. 

Upon  these  grounds,  and  not  upon  any  of 
attributed  to  his  Honor,  I  have  no  difficulty 
in  affirming  this  judgment. 


i 
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183L 


ATTORNEY-GENERAL    v.    The    Archbishop    of     March  s. 

YORK. 

rriHIS   was  an   inforination  filed   by  the  Attorney-  Reference  to 

General,  without  a  relator,  and  proceeding  upon  J^^e^g  £ 
the  certificate  of  the  charity  commissioners  under  the  the  applica- 
provisions  of  the  59  G.S.c.Sl.    The  Defendants  were,  r^emies  of 
the  Archbishop  of  Yorkf  the  Dean  of  Bij^n^  and  the  ^  ancient 
corporation  of  the  master,  brethren,  and  sisters  of  the  which  the 
Hospital  of  i».  Mary  Magdalen^  at  Rippon.  ati^*^  d"°*^ 

dowment  were 
The  information  stated,  that,  in  the  early  part  of  the  of  wWdTthe' 
twelfth  century,  Thurstan^  then  Archbishop  of  Ycrk^  master,  after 
founded  an   hospital,  called  the  Hospital  of  jS^.  Mary  certam  fixed 
Magdalen  at  Rippon,  for  the  relief  and  support  of  sick  yearly  stioend 
indigent  persons,  and  that  the  hospital  became  seised  and  also  to  * 

of  very  considerable  real  estates ;  that  the  oricrinal  in-  '**  ^™*" . 

.  ,  women  who 

atitntion  consisted  of  a  master  and  chaplain,  brethren  had  apart- 

aod  sisters,  who   many  years  ago  were  incorporated  J^^^J?  ^^^ 
under  the  name  of  the  master,  brethren,  and  sisters  of  defraying 
the  Hospital  of  &.  Mary  Magdalen  at  Rippon;  that  the  ^pij^^J^ 
particulars  of  the  foundation,  or  the  time  of  the  incor-  surplus  in- 
poration,  could  not  now  be  discovered ;  that  within  tlie  ^^„  ^^^^  '' 
last  two  centuries   the  establishment  had  at  different 
times  considerably  varied,  but  that  for  many  years  past 
there  had  been  no  brethren  upon  the  foundation,  and 
that  the  present  establishment  consisted  of  a  master, 
chaplain,  and  six  sisters;  that  the  master,  brethren,  and 
sisters,  had   been   for  many  yeai*s  past  seised  of  the 
lands  and  hereditaments  in   the  information  particu- 
larly mentioned ;  that,  by  the  will  of  one  William  Spini, 
a  sum  of  7/.|  yearly  charged  and  payable  as  therein 

mentioned 
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1834.        mentioned,  was  given  for  the  benefit  of  the  said  six 

^ '""-""  '      sisters  and  chaplain  of  the  said  hospital;  and  that  there 
Attorhet-  .   . 

General      vrere  also  other  sums  now  remaining  in  the  hands  of  the 

1^         Defendant,  the  present  master  of  the  hospital,  which 
Archbishop  of  formed  part  of  the  funds  of  the   hospital,   and  were 
*^**        applicable  to  the  purposes  thereof.      The  information 
then  stated,  that  the  right  of  appointing  the  master  bad, 
for  a  long  series  of  years,  been  exercised  by  the  Arch- 
bishop of  York  for  the  time  being,  and  that  such  ap- 
pointment, ever  since  the  establishment  of  the  Col- 
legiate  Church    of  Rippon^    in    the  year    1606,   had 
been  uniformly  made  by  the  Archbishop  in  favour  of 
the  dean  of  the  said  church  for  the  time  being,  as  an 
augmentation  to  the  revenues   of  the  deanery,  which 
were  of  small  amount :  that  in  the  year  1 792,  the  mas- 
tership of  the  hospital  was   accordingly  given  to  the 
Defendant  Waddilove^  the  Dean  of  Rippon^  who  had' ever 
since  been,  and  still  was,  the  master:  that  the  ch^iain 
and  sisters  had  been  from  time  to  time  appointed  by  the 
master  for  the  time  being;  and  that  the  sisters  were 
poor  persons  selected  by  him  as  fit  objects  of  charity, 
and   that   one  of  them  at  present   received   parochial 
relief:    that   the   principal   part  of  the   estates  of  the 
hospital  had  been,  for  above  two  centuries  past,  granted 
out  upon  leases  for  lives,  at  certain  small  rents,  which 
had  never  been  raised,  but  that  the  leases  had  been  from 
time  to  time  renewed  on  payment  of  fines;  and  that 
such  leases  had  been  always  granted  in  the  name  of  the 
master,  brethren,  and  sisters  of  the  hospital,  and  under 
their  common  seal,  although  the  same  had  for  many 
years  been  granted  by  the  master  for  the  time  being  at 
his  own  discretion:    that  the  actual  value  of  the  pro- 
perty belonging  to  the  hospital  amounted  to  the  sum  of 
464/.  annually,  and  that  there  was  also  some  valuable 
timber  on  the  estates :   that  the  master  had  paid  the 
expense  of  keeping  the  buildings  of  the  hospital  in 

repair, 
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repair,  and  also  105.  a  year  to  the  receiver  of  the  rents,        1831. 

and  divided  a  sum  of  10/.  yearly  amonff  the  five  elder     ^-^-"^ 

•f        -f  o  ^  Attornky- 

sisters   of  the   hospital   equally;   and   that  subject   to      Geneeal 
such  payments,  he  had  applied   to   his  own   use   the  J^^ 

whole  of  the  rents  and  profits  of  the  charity  estates,  Ar€hbi$hop  of 
incFuding  the  fines  upon  renewals,  except  the  rent  of 
a  small  field  adjoining  the  hospital,  let  for  the  sum  of 
2/«  5s.  a  year,  which  sum  was  equally  divided  among 
the  five  elder  sisters ;  and  that  the  six  sisters  had  also 
the  use  of  the  apartments  in  the  hospital,  and  of  the 
produce  of  the  garden. 

'     The  information  charged  that  the  same  proportion 
of  the  rents,  namely,  a  sum  of  10/.  per  annum,  was 
applied  to  the  use  of  the  sisters  of  the  hospital,  at  a 
period  when  the  present  reserved  rents  were  the  full 
annual  value  of  the  property ;  and  that  as  such  value 
bad  increased,  and  had  been  received  in  the  shape  of 
fines  upon  renewals,  a  proportionate  increase  ought  to 
have  been  made  in  the  stipends  of  the  sisters,  and  some 
allowance  ought  to   be   made  for  the  chaplain.     The 
information    then   submitted   that   the   present  appro- 
priation of  the  charity  funds  was  inconsistent  with  the 
purposes  of  the  foundation,  as  far  as  the  same  could  be 
discovered ;  and,  after  stating  as  a  pretence  that  the  De- 
fendant, the  Archbishop  of  Yorkj  alleged  that,  by  virtue 
'of  his  office,  he  was  the  special  visitor  of  the  hospital  ap- 
pointed by  the  founder,  and  that  the  Court,  therefore,  had 
no  jurisdiction  over  the  same,  it  charged  that  the  hospital 
had  no  special  visitor  appointed  by  the  founder,  and  that 
no  right  of  visitation  had  ever  been  exercised  either  by 
the  Archbishop  or  his  predecessors ;  and  it  prayed  an 
account  of  the  charity  estates  and  a  reference  to  the 
Master  to  settle  a  scheme  for  the  application  and  dis- 
tribution of  the  rents  and  profits  in  future. 

the 


464  CASES  IN  CHANCERY. 

1831.  The  several  Defendants  put  in  answers,  admitting 

'^  '   '  *  ^     the  faots  stated  in  the  infonnation.     The  Defendant,  the 

GsKsaAL      Archbishop  of  York,  by  his  answer,  stated  his  belief  that 

J^  the  Archbishop  of  Yori  hr  the  time  being  bad  always 

Arcbbuhop  of  had  the  appointment  of  the  Master,  and  that  the  Masler 

^^*^       on  his  election  always  took  an  oath  to  the  Archbishop,  of 

obedience  to  him  and  his  successors.     He  admitted  that 

he  had  never  exercised  any  visitatorial  power. 

The  answer  of  the  Defendant,  the  Dean  oilUpponf  who 
was  also  Master  of  the  hospital,  denied  that  the  present 
application  of  the  charity  funds  was  inconsistent  with  the 
purposes  of  the  foundation  as  fiir  as  the  aame  could  be 
discovered,  or  that  any  directions  ought  to  be  giviai  by 
the  Court  for  the  r^ulation  of  the  charity  and.the  fiitBOS 
application  of  its  revenues ;  for  the  Defendant  snbmitfeed 
that  the  present  mode  of  distributing  the  revenues  having 
been  sanctioned  by  such  long  usage,  ought  not  now  to  be 
disturbed ;  and,  at  all  events,  that  the  hospital  was  to  be 
considered  as  an  ancient  ecclesiastical  endowment,  in  the 
patronage,  and  subject  to  the  visitation  and  superin- 
tendence of  the  Archbishop  of  York  for  the  time  beio^ 
and  that  the  Archbishop  was  to  be  considered  as  the 
special  visitor  thereof,  deriving  his  right  from  the  founder, 
and  that  as  such,  he  was  the  proper  and  only  person 
authorised  to  superintend  and  regulate  and  make  altei^ 
ations  in  the  general  conduct  and  management  of  the 
charity. 

The  Vice-Chancellor  dismissed  the  information  with- 
out calling  upon  the  counsel  for  the  Archbishop  of  Yofk 
to  argue  the  case,  and  the  Attorney*General  thereupon 
appealed. 

The  Solicitor-General  (Sir  W.  Home)  and  Mr.  W. 
Brougham,  in  support  of  the  information. 

Mr. 
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Mr.  Skirram,  for  tke  Aetkbiahop  o[  York.  18S1. 

Attokkst«> 

Mr.  Bufgshawes  for  tbe  Dean  ofBippoH.  Gsksral 

V, 

The 
The  diflerent  irrgiMiietitB  urged  by  the  ooimeel  for  the  Arflbbbhop  ef 

Defiiidavts  ore  adverted  to  in  the  Lord  Chancellor's 

S^  LoED  Chancbllor. 

In  this  case  several  conflicting,  or,  at  least,  very 
Tarious  grounds  have  been  taken  in  support  of  the  de- 
cree^ and,  among  others,  one  upon  which,  if  it  be  not  got 
rid  of  at  the  outset,  the  present  decision  must  be  sup- 
pcnrted,  although  I  have  no  reason  to  think  it  was  at  all 
pressed  on  the  attention  of  the  Court  below.  On  the 
ooDtrary,  indeed,  this  first  point  does  not  appear  to  have 
been  made  before  the  Vice-Chancellor,  because  the 
party  interested  in  taking  and  insisting  upon  it  was  not 
heard  upon  that  occasion. 

It  is  urged,  that  in  the  seventh  section  (a)  of  the  59th 
of  the  late  King  c.  81*,  a  section  which  is  copied  from  the 
fermer  act,  (58  6.3.  c.91.  s.  12.},  this  charity  is  exempted 
from  the  jurisdiction  of  the  Court,  because  it  has  a  special 
irisitor.  There  are^  however,  two  grounds  upon  which 
such  an  argument  seems  to  me  to  be  untenable.  First, 
even  if  the  fact  had  been  so  (and  for  that  purpose  there 
most,  by  the  words  of  the  clause,  be  a  special  visitor  ap- 
pointed by  the  founder),  that  does  not  exclude  the  juris* 
diction  of  this  Court,  but  would  only  make  what  the 

commis- 

(«)  TUt  sectioB  (among  other  charity  whatsoever,  which  has 

things)  provides  that   the  act  special   visitors,  governors,  or 

sbsn  not  extend  ^  to  any  col-  overseers    appointed    by    the 

lige^  free-school  or  other  chant-  founders." 
able  institution  or  donation  or 
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1831*        commissioners  have  here  done  an  irregular  prooeeding. 
*  Z'.:.   '      They  might  inquire  respecting  the  charity,  and  might 
General      give  their  instructions  to  the  Attorney-General^  whcs  if 
r^*^         he  thought  proper,  might  still  bring  the  case  before  me. 
Arcfabiibog  of  I  have  no  knowledge  of  the  commissioners,  or  of  the  man- 
^^^        ner  in  which  this  information  was  filed.    A  stage  in  the 
cause  will  afterwards  occur  when  that  circumstance  may 
be  material ;  either  when  the  question  of  cost^  comes  to 
be  determined,  to  be  answerable  for  which  is  the  por* 
pose  of  having  a  relator  named,  or  when  the  right  of 
appeal  is  intended  to  be  asserted.     In  the  latter  case^  if 
these  proceedings  have  been  regularly  instituted  under 
the  powers  given  by  the  act  of  parliament,  the  ri^t  of 
appeal  is  cut  ofi^  and  the  decision  of  this  Court  is  made 
final  and  conclusive.     All  I  can  do  at  present  is  to 
know  that  the  proceeding  is  now  here;  since  the  At- 
torney-General m^y  always,  if  he  thinks  it  for  the  public 
interest,  file  the  information  ex  officio. 


My  second  answer  to  the  objection  is,  that  this 
does  not  fall  within  the  exemption  in  th^  act;  and  I  am 
clear  that  it  does  not.  I  cannot  allow  it  to  be  stated 
that  such  an  objection  is  the  legitimate  inference  to  be 
collected  from  the  principles  laid  down  in  Philips  t. 
Bitn/.  (a)  In  that  case,  which  is  one  of  great  authoritjf 
Lord  Holi  has  laid  it  down,  that  every  incorporated 
charity  must,  if  ecclesiastical,  have  the  ordinary  for  its 
visitor;  if  lay,  the  patron.  Now  all  that  is  proved,  an4 
indeed,  contended  for,  before  me  is,  that  the  patron  if 
the  Archbishop  of  York.  And,  no  doubt,  he  is;  bntft 
is  not  thence  to  be  inferred  that,  because  Lord  £fo&  has 
said,  that  where  the  hospital  is  lay  the  patron  is  the 
visitor,  therefore,  for  default  of  a  special  visitor,  the 
patron  is  a  special  visitor.     The  very  reverse^  indeed^  ^ 

(a)  2  7\  R.  3i6. 
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the  fiu:t;  since  he  only  can  be  a  special  visitor  who  is        18SI. 
specially  named  and  appointed  by  the  founder.     And     ^     ^  '  ' 
such  is  the  language  of  the  statute ;  for  by  the  seventh      General 
section,  which  exempts  certain  charities  from  the  juris-  J^ 

diction  of  the  commissioners,  the  operation  of  the  act  is  ArchlHthop  of 
oonfined  to  such  charitable  institutions  as  have  no  special 
visitor  appointed  by  the  founder.  In  such  cases,  to  use 
the  language  of  Lord  Holi^  the  corporation,  if  spiritual, 
has  for  visitor  the  ordinary,  if  lay,  it  has  the  patron;  not 
the  patron  appointed  as  visitor,  but  the  patron  taking  the 
office  for  want  of  a  special  appointment  Suppose,  for 
esumple^  the  founder  should  appoint  a  warden  without 
appointing  a  visitor ;  it  by  no  means  follows  that,  be- 
cause a  statute  afterwards  appoints  that  person  to  be 
visitor  whom  the  founder  had  appointed  to  be  warden, 
the  person  so  appointed  should  become  the  special 
visitor;  or  that  from  that  circumstance,  on  any  reason- 
able construction,  the  founder,  and  not  the  legislature, 
should  be  held  to  have  made  the  appointment  of  the 
visitor.  He  appointed  the  warden,  and  that  was  all. 
Upon  both  of  these  grounds  I  am  clearly  of  opinion,  that 
the  jurisdiction  of  this  Court  is  not  ousted  by  the  act  of 
parliament. 

The  next  question  is,  Was  this  a  beneficial  interest, 
or  was  it  a  trust  ?  And  upon  all  the  circumstances  of 
the  case,  and  upon  the  whole  of  the  evidence,  my  opi- 
nion is,  that  it  was  a  trust  only.  It  may  be  observed 
that  the  patron,  who  clearly  is  the  archbishop,  does  not 
seem  to  put  in  any  claim  to  it ;  and  though  Lord  Holt 
lays  it  down  that  the  patron  is  the  visitor,  there  is  not  a 
shadow  of  pretence  for  holding  that  the  archbishop  ever 
exercised  his  rights  as  visitor,  but  on  the  contrary,  as 
fiir  as  appears,  he  has  repudiated  that  character.  When 
I  recollect,  moreover,  that  the  prelates  are  so  jealous, 
and  very  properly  so  jealous,  in  watching  over  their 

Vol.  II.  I  i  visitatorial 
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l8Sf  •       visitatorial  powers  and  pritrilegesf  there  is  a  very  8thin|f( 
*  '^'-  jj^^     presumption  against  the  existence  of  i\tt  visitaiorfii 
Gknseal      power  in  this  instance,  and  that  the  atrditrishop  is  tM 
^^         in  atiy  sense — neither  in  the  sense  in  which  Lord  itbff 
Archbitbop  of  uses  the  expression  when  he  speaks  of  a  patfon  hetof 
^  rile  visitor,  nor  in  the  sense  of  an  actiml  visitor  — a 

person  who  has  been  vested  with  that  power.    No  pn^ 
ticnlafr  words  are  necessary  to  constitute  a  vtsiitar.    Wst 
can  any  man  doubt  what  the  powers  of  a  visitor  ut. 
In  practice  they  are  perfectly  tmcontrolled  ^--  of  retmndl^ 
new  appointment,  variation,  and  alteration.    Tbej  tt^ 
in  truth,  of  a  most  extensive  and  arbitrary  nature  {  ttd 
in  a  celebrated  case  of  the  Archlnshop  of  QtHkt^ 
bury  (a),  it  was  laid  down,  that  in  his  capacity  of  vtsittirt 
an  archbish(yp  may  refuse  a  licence ;  and  that  the  Cottt 
could  do  no  more  than  put  by  mandamus  Ae  visjtatorirf 
powers  in  motion,  which  might  then  move  in  a  diieedy 
t)pposite  direction  to  what  the  Court  wished  or  ilh 
tended,  the  visitor  being  at  liberty  to  pursue  hb  tMra 
course  without  assigning  any  reason.     The  visitor  Imi 
only  to  niove,  and  then  the  case  is  wKhout  rericir. 
These  powers  are  perfectly  well  known ;  and  it  is  ^ktsn^ 
fore  singular  that  it  is  not  pretended  that  aucb  vising 
torial  powers  were  ever  used  either  by  the  present  or  hj 
any  former  archbishop. 

Upon  the  rest  of  the  case,  I  am  still  more  at  a  loss  to 
see  how  it  can  be  pretended  that  the  principal  Defend' 
ant  here,  the  master  of  the  hospital,  has  an  exdusire 
beneficial  interest  in  the  surplus.  He  is  appointed  tij 
the  archbishop  to  be  the  master.  That  appointdMHt 
gives  him  the  mastership,  the  right  to  be  pernant  of  tR 
the  profits,  and  it  makes  him  subject  to  all  the  duties;  bat 
the  question  is.  Does  he  in  his  capacity  of  roaster  tske 

(a)  \5  Eaxt,  117. 
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beneficially  or  as  trustee?    On  the  whole  of  the  evU        18S1. 

dence«  I  have  no  doubt  that  it  would  be  doinir  violence     i*'"--^'"^ 

Attorney* 

to  the  institution  to  consider  that,  in  virtue  of  the  ap<-      General 
pointmenti  he  does  any  thing  more  than  take  the  profits         J?V 
jud  roaster,  it  being  admitted  that  he  does  not  take  tl^em  Archbbhop  of 
by  his  institution  as  Dean  of  Rippon,   When  an  existing  ^^'* 

foaadadon  receives  a  new  endowment,  which  in  no  re- 
spect alters  the  original  constitution,  there  is  no  neces- 
sity to  have  a  separate  appointment  to  each,  if  the 
two  are  inseparably  annexed.  In  such  a  case,  assuming 
k  Id  be  necessary  that  the  master  should  have  institu- 
tion and  induction,  the  institution  and  induction  to  the 
deanery  would  be  also  institution  and  induction  to  the 
hospital.  -No  such  thing,  however,  is  alleged  here; 
but  first  there  is  an  induction  to  the  deanery,  and  then 
there  is  institution  and  induction  to  the  hospital,  the  pa- 
tronage of  the  former  being  all  the  while  vested  in 
the  crown. 

The  revenues  must  be  applied  according  to  a  scheme 
to  be  approved  by  the  Master ;  and  the  Dean  must  be 
wfL  liberty  to  carry  in  proposals,  and  his  suggestions  will 
doubt  be  attended  to. 


li  2 
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1831. 


March  IB.     WARE  V.  The  GRAND  JUNCTION  WATER 

WORKS  Company. 

Injunction  to  XI Y  an   act  of  parliament  passed  in  the  51  G.  8. 

GraS°Jun^c-  (^*  ^Ixix.),  and  intituled  «  an  act  for  confirming 

tion  Water  certain  articles  of  agreement  entered  into  between  the 

pany  from   '  Company  of  Proprietors  of  the  Grand  Junction  Canal 

applying  to  ^^j  certain  persons,  for  supplyinir  with  water  the  inha- 

pailiamentfor  /  ../. 

an  act  autho-  bitants  of  the  parish  of  Paddington^  and  the  parisbey 

com^an ^to  *"^  streete  adjacent,  in  the  county  of  Middlesex^*  it 

procure  ito  was  enacted,  that  certain  articles  of  agreement  made  be* 

wate/by  tween  the  said  Grand  Junction  Canal  Company  apdoDQ 

means  of  an  Samtiel  Hill  should  be  absolutely  confirmed;  and  tbs 
aqueduct  from       .  ,  ,        ,  j         i         i      .  "'i 

the  river  CWn«  ^^d  company  were  thereby  empowered  and  aathons^ 
i"*^^^  °*  'he   iQ  demise,   lease,  and  to  farm  let  unto  a  company  of 

Thames^  tiS  .  '       '   ■ 

authorised  by  proprietors  who  were  thereby  to  be  constituted,  their 
^^te^^'d'°^  successors  and  assigns,  the  powers  and  authorities  con- 
which  it  was     prised  in  the  said  articles  of  agreement  for  the  term  and 

upon  the  conditions  in  the  said  articles  of  agreement 
mentioned.  The  act  then  proceeded  to  declare  that  tbe 
persons  therein  named,  being  proprietors  of  shares  in  tbe 

.   . ,         undertaking  to  be  executed  under  that  act,  should  be 

shareholder,  ... 

restrain  a  joint  united  into  a  company  for  the  makmg,  completing^  im- 

stock  com-  proving,  and  maintaining  the  water  works,  aqueducts 

porated  by  reservoirs,  and  other  works  necessary  for  effectoatiog 

ment^whlch^"  ^^®  purposes  of  the  agreement  before  mentioned,  and 

prescribe  its  should  for  that  purpose  be  a  body  politic  and  corporate 

and  objects,  by  the  name  of  *'  The  Grand  Junction  Water  Worb 

from  applying  Compaoj," 

m  Its  cor-  "^    •' 

porate  ca- 
pacity to  parliament,  and  from  using  its  corporate  seal  and  resources  to  obtah  Ae 
sanction  of  the  legislature  to  tbe  remodelling  of  its  constitution,  or  to  a  nattiwl 
alteration  and  extension  of  its  object  and  powers. 

The  right  of  making  such  an  application  is  incident  to  a  joint  stock  eompaajr  o( 
that  description. 


incorporated, 
refused. 

A  court  of 
equity  will 
not,  at  the 
instance  of  a 
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Company/'  and  by  that  name  have  succession,  and  have 
a  common  seal ;  and  for  carrying  into  effect  the  said 
purposes,  and  constituting  and  upholding  the  said  works, 
the  new  company  was  thereby  empowered  to  raise  by 
subscription  among  themselves  the  sum  of  150,000/., 
in  50/.  shares,  which  were  to  entitle  the  holders  to  a 
proportionate  share  of  the  profits  of  the  undertaking ; 
and  also  (should  it  be  required)  to  raise  a  further  sum 
of  150,000/.  for  the  purpose  of  maintaining  and  com* 
pleting  such  reservoirs,  aqueducts  and  other  works,  upon 
the  terms  and  in  the  manner  therein  mentioned.  The 
act  then  proceeded  to  lay  down  regulations  respecting 
the  transfer  and  disposition  of  the  shares  and  the  general 
superintendence  and  management  of  the  affairs  of  the 
company ;  and  to  make  particular  provisions  for  the 
holding  of  half-yearly  general  assemblies,  and  also  for 
the  holding  of  special  general  assemblies  of  the  pro- 
prietors; and  authority  was  given  to  the  company  at 
such  assemblies  to  order  and  dispose  of  the  custody  of 
their  common  seal,  and  tlie  use  and  application  thereof 
and  to  make  rules,  bye-laws,  and  orders  for  the  good 
government  of  the  company,  their  servants  and  agents, 
and  for  the  superintendence  and  management  of  the 
said  undertaking,  and  also  from  time  to  time  to  alter 
and  repeal  such  bye-laws,  rules,  and  orders ;  and  it  was 
declared  that  such  bye-laws,  rules,  and  orders  when 
reduced  into  writing  under  the  common  seal  of  the  com- 
pany, should  be  binding  upon  all  the  proprietors,  pro- 
vided they  were  not  repugnant  to  the  laws  of  England  or 
to  the  provisions  contained  in  that  act. 


1831. 
Wahe 

V. 

The  Grand 

junciion 

Water 

Company. 


By  another  act  {56  G.  3.  c.  Ixxxv.),  further  powers 
were  given  to  the  Grand  Junction  Water  Works 
Company  with  respect  to  the  mode  in  which  the  last- 
mentioned  sum  of  150,000/.  might  be  raised;  and  it 
was  enactetl,  that  the  proprietors  of  the  shares  thereby 

I  i  3  created, 
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1851. 


Ware 

9, 

The  (}rakd 

JuNCTXOlf 

Watui 
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created,  should  stand  in  all  respects  opon  t^  saaie 
footing  with  the  proprietors  of  the  original  shires.  By 
a  subsequent  act  (59  G.  S.  ccxi.)  the  proprietors  of  the 
Regent  Canal  were  authorised  to  supply  the  reaerroin, 
pipes  and  other  works  of  the  Grand  Junction  Water 
Works  Company,  for  the  general  purposes  and  objecls 
of  the  said  company,  wit^  water  from  the  river  TJhme^ 
by  the  means  and  according  to  the  powers  and  rego* 
lations  therein  mentioned;  and  certain  arrangementi 
were  smctioned  between  the  proprietors  of  tbe  Beg^ 
Canaly  the  Grand  Junction  Canal,  and  the  Grand 
Junction  Water  Works  Company  for  the  common  ad- 
Tantage  of  those  different  corporate  bodies. 


By  another  act  (7  G.  4.  c.  cxl.)*  which  was  made  to 
amend  the  acts  already  referred  to,  the  proprietors  of 
the  Grand   Junction   Water  Works  Company  wcie 
thereby  confirmed  and  established   in   perpetuity,  si 
a  company  for  making,   improving,  completing,  and 
maintaining  water  works,   aqueducts,  resenroin,  and 
other  works  necessary  for  the  purpose   of  providii^ 
and  supplying  with  good  and  wholesome  water  from 
the  river  Tkamn,  the  inhabitants  of  the  several  build- 
ings  erected  and  to  be  erected  in  the  parishes  and  di^ 
tricts  aforesaid ;  and  their  character  as  a  body  corporate 
was  also  confirmed,  and  power  was  given  to  them  aod 
their  successors,  by  themselves  and  their  agents,  to 
make,  complete^  and  maintain  water  works,  nqnednctii 
reservoirs,  water  wheels,  steam-engines,  pipes  and  other 
works  necessary  for  supplying  the  aforesaid  inhabitaols 
with  water  to  be  drawn  from  the  river  Thames  at  or 
near  CkeUea^  and  to  supply  such  water  works  accord- 
ingly with  water  from  the  said  river  to  such  extent  and 
under  such  restrictions  as  were  expressed  in  the  said 
net  of  die  59  G.  3.  but  not  further  or  otherwise.    And 
it  was  further  enacted  that  all  tbe  powers,  provisoeii 
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l^uIatioDSy  and  restriciions»  contained  in  the  said  acts 
of  ibe  51st  &  56ih  G.  3.  respectively,  except  in  so  far  as 
tbey  were  thereby  varied  or  repealed,  should  continue  in 
fyrod  and  apply  to  the  Grand  Junction  Water  Words 
Company  thereby  incorporated  in  perpetuity ;  and  the  said 
company  was  also  empowered  to  apply  a  certain  specified 
ptoportion  of  tlie  gross  yearly  income  derived  from  the 
vner^rentSi  towards  Uie  improvement!  extension,  or 
rrsMration  of  the  buildings,  reservoirs,  aqueducts^  w 
giotB,  pipes,  and  other  works  for  the  time  being  vested 
IP  the  company,  or  in  the  purchase,  erection,  or  con;&- 
pletion  of  any  new  or  additional  buildings,  ground,  re- 
yervoirs^  aqueducts,  engines,  pipes,  or  other  works  which 
•bould  from  time  to  time  be  thought  necessary  or  con- 
Teqient  for  the  purposes  of  the  said  undertaking. 


The  Grand 

Junction 

WATsa 

Company. 


The  bill»' which  was  filed  by  one  of  tlie  proprietors, 
auing  on  his  own  behalf  only,  against  the  Grand  Junc- 
tion Water  Works  Company  and  their  clerk,  after 
mtting  forth  the  bubstance  of  these  several  enactments, 
stated  that  a  large  sum  of  money  had  been  contributed 
by  the  company  of  proprietors  and  had  been  applied 
in  the  construction  of  the  works  authorised  by  the  acts 
in  question,  which  works  were  now  maintained  at  a 
heavy  expense,  and  that  tlie  undertaking  had  become 
profitable:  that  by  means  of  the  water-rents  levied 
nnder  the  provisions  of  the  acts  a  large  income  Jiad 
of  late  years  been  produced  which  was  divided  among 
the  proprietors  in  proportion  to  the  number  of  their 
respective  shares  i  that  the  Plaintiff  had  at  different 
times  purchased  shares  in  the  company,  and  tliat  pre- 
vioua  to  the  month  of  Novtmba-  1830,  he  was»  and  still 
contiflllied  to  be,  the  holder  of  seventy  of  such  shares : 
that  several  of  the  members  of  the  oompany,  some  of 
whom  were  now  directors,  had  formed  a  design  to  depart 
from  the  provit^ions  of  the  last-mentioned  act  of  })arlia- 
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ment  whereby  the  company  were  empowered  to  make 
and  maintain  the  several  works  therein  mentioned  for  the 
purpose  of  supplying  the  inhabitants  of  the  said  parish  of 
Paddington^  and  parishes  and  streets  adjacent^  with  water 
to  be  drawn  from  the  river  Thames^  at,  or  near  dflbn 
aforesaid,  and  to  supply  such  water  works  accordingly, 
and  in  lieu  of  the  same  intended  and  proposed  to  make 
a  new  cut  or  aqueduct  from  the  river  Cclne^  to  com* 
mence  at  a  place  in  the  parish  of  Iver  in  the  county  of 
Bueks^  and  to  terminate  in  or  near  the  parish  of  Pair 
dingUfij  and  to  pass  through  or  into  a  great  number  of 
intermediate  parishes  and  townships  for  the  purpose  of 
supplying  with  water  from  the  said  river  Colne  not  only 
the  inhabitants  of  Paddingtanf  and  the  parishes  and 
streets  adjacent,  but  also  the  inhabitants  of  the  several 
intermediate  parishes  and  townships ;  and  that  the  said 
directors  and  shareholders  were  desirous  to  apply  to 
parliament  to  enable  the  company  so  to  do,  as  well  ai 
to  obtain  authority  to  raise  a  further  sum  of  money  fiif 
making  and  completing  the  several  works  which  smfi 
purposes  would  require,  and  that  they  were  also  de- 
sirous to  apply  part  of  the  company's  funds  in  defraying 
the  expenses  of  applying  for,  and  obtaining  an  act  of 
parliament  for  such  several  purposes,  and  to  use  the 
company's  name  and  seal  for  obtaining  such  act. 


The  bill  went  on  to  state  the  different  proceedings 
which  had  been  taken  by  the  company,  in  and  subse- 
quently to  the  month  o{  November  1830,  for  the  purpose 
of  prosecuting  an  application  to  parliament  for  the  ne- 
cessary powers  to  carry  their  proposed  plan  into  eze^ 
cution;  and  it  set  forth  the  notices  which  had  been 
issued  to  the  proprietors  previously  to  the  holmng  of 
the  several  meetings  at  which  the  proposed  plan  was 
taken  into  consideration.  It  then  stated,  that  several 
shareholders  who  attended  such  meetings  strongly  op- 
posed 
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posed  the  adoption  of  the  plan,  but  that  their  opposition 
having  been  over-ruled,  resolutions  were  passed,  em- 
powering the  directors  to  apply  to  parliament  in  the 
present  session  for  an  act  to  amend  and  enlarge  the 
powers  of  the  company,  and  to  enable  the  company  to 
form  and  maintain  an  aqueduct  from  the  river  Colne  to 
London^  and  to  constitute  the  company  a  corporation 
for  taking  and  distributing  the  waters  of  that  river;  and 
fortber  authorising  the  directors  to  enter  into  such 
contracts  as  they  might  deem  expedient  for  the  pui> 
chase  of  property  on  the  river  Cclne^  or  in  the  line  of 
the  intended  aqueduct.  The  bill  then  stated,  that  a 
draft  of  the  proposed  act,  which  was  to  effect  these 
objects,  had  been  submitted  to  the  shareholders  and 
been  approved  by  them,  and  a  resolution  passed  that  it 
should  be  presented  to  parliament. 
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The  bill  charged  that  the  Defendants  intended  to 
proceed  forthwith  to  carry  into  effect  the  aforesaid 
resolutions,  and  to  present  and  prosecute  a  petition  to 
parliament  under  their  common  seal  for  an  act  autho- 
rising  them  to  make  a  new  cut  or  aqueduct  from  the 
river  Colne^  and  also  to  expend  the  funds  of  the 
company,  and  to  employ  their  oflBcers^  influence,  and 
credit  in  support  of  the  application,  and  in  entering 
into  contracts,  as  well  as  in  completing  other  contracts 
which  they  had  already  made  under  the  authority  of 
the  aforesaid  resolutions.  It  further  charged,  that  it 
would  be  contrary  to  the  provisions  of  the  now  subsist- 
ing acts  of  parliament,  and  injurious  to  the  interests  of 
the  Plaintiff  and  the  shareholders  of  the  company  at 
large,  that  such  purposes  should  be  carried  into  effect, 
or  that  an  act  of  parliament  should  be  obtained  with 
that  view ;  and  it  charged  that  a  considerable  diminution 
in  the  value  of  the  company's  shares  had  already  taken 
place  in  consequence  of  these  proceedings. 

The 
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The  bill  prayed  that  the  Defendints,  the  Onund 
Junction  Water  Works  Company,  might  be  Festraincd 
by  injunction  from  presenting  any  petition  or  making  any 
application  to  parliament,  and  from  taking  any  otbtr 
proceedings  for  obtaining  an  act  to  enable  thena  to  suike 
any  cut  or  aqueduct  from,  the  river  Cdaef  for  ihm  par- 
pose  of  supplying  with  water  eitiier  the  nieiropolia  cr 
the  inhabitants  of  the  parish  of  PmJdingieH^  or  of  any 
other  parishes,  hamlets,  or  townships  whatsoever^  or 
any  company  of  proprietors  already,  or  hereafter  to 
be  authorised  16  supply  sucli  parishes  or  places  with 
water,  or  to  enable  the  said  company  to  constmct  any 
reservoirs  or  other  works  for  the  purposes  afbreaaid,  or 
to  raise  any  sum  of  money  for  making  and  oom|dfliqg 
such  works;  and  that  they  might,  in  like  mannei^  h 
restrained  from  using  the  aeal,  name,  funds|  properftfi 
credit,  or  officers  of  the  company,  in  or  towards  die 
making  such  cut  or  aqueduct,  or  the  constructing  fif 
anch  works,  or  in  support  €if  any  petition  Ca  or  bill  ii 
})arliament  for  the  purposes  aforesaid,  or  from  employing 
them,  or  permitting  them  to  be  employed  in  any  nuUHwr 
repugnant  to  tlie  now  subs'isting  provisions  of  the  slid 
acts  of  parliament,  or  the  purposes  for  which  the 
pany  was  now  established. 


The  material  allegations  in  the  bill  were  verified  if 
affidavit 

The  Vice*Chancellor  ^having,  upon  argument,  nfldi 
an  order  for  a  special  injunction  in  the  terms  of  the 
prayer  of  the  bill,  the  Defisndants  now  moved  lor  tk 
discharge  of  that  order. 

The  Solicitoi^General  (Sir  JV.  Hoi-ntU  Mr.  Pcfgh  ^ 
Mr.  IV.  Bmseilf  in  support  of  the  motion* 
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The  first  branch  of  the  injunction  cannot  be  sup- 
ported! inasmucli  as  it  amounts^  in  substance,  to  a 
positive  prohibition  against  parliament  entertaining  the 
proposed  application.  Every  question  raised  by  the  pre- 
•ent  motion  might  be  fairly  and  satisfactorily  discussed  and 
determined  in  a  committee  of  the  House  of  Commons. 
A  collision  between  two  courts  of  judicature,  and,  d 
/brtioHf  a  collision  with  the  legislature,  is  always  to  be 
deprecated  and  avoided.  That  part  of  the  injunction 
has  no  reference  whatever  to  the  employment  of  the 
pertnership  funds,  and  nothing  is  to  be  done  by  the 
application  to  parliament  which  can,  in  any  way,  make 
tbe  Plaintiff  personally  responsible.  The  Plaintiff's  con- 
duct is  merely  vexatious,  and  is  probably  resorted  to 
Ibr  the  purpose  of  extorting  money,  or  inducing  the  com- 
pany to  get  rid  of  his  opposition  by  purchasing' up  his 
interest  at  an  extravagant  price.  His  language  to  the 
company  is  this ;  **  Under  your  present  constitution  you 
have  no  right  to  execute  the  projected  extension  of 
yioar  works ;  and  yet  you  shall  not  go  to  parliament  to 
obCalQ  such  an  alteration  in  your  constitution  as  may 
ftotliorise  you  .to  undertake  it."  If  a  single  shareholder 
b  to  be  permitted  to  stop  the  proceedings  taken  by 
the  general  body  of  proprietors  constituting  a  public 
company  of  this  description,  with  a  view  to  adapt  their 
powers  and  establishment  to  the  altered  wants  and  con- 
dition of  the  times,  a  licence  will  be  given  to  the  most 
wanton  and  intolerable  oppression. 
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Tbe  second  part  of  the  injunction  touches  the  ques- 
tion of  partnership  property  in  a  novel  and  extra* 
cvdinary  way,  for  it  restrains  the  company  from  em« 
pk>ying  their  common  seal,  name,  funds,  and  officers  in 
procuring  any  additional  powers  from  the  legislature. 
Now  it  is  notorious  that  no  public  company  incorporated 
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bj  act  of  parliament  obtains  at  once  all  the  powers  and 
authorities  which  it  requires ;  and  in  the  case  of  this 
very  companji  four  successive  acts  of  parliament  have 
been  solicited  and  obtained,  some  of  which  very  mate- 
riallj  altered  the  cliaracter  and  powers  of  its  original 
constitution.     The  drawing  from  the  river  Thames  at 
Chelsea  the  supply  of  water  which,  at  an  earlier  period, 
had  been  drawn  from  the  Grand  Junction  Canal,  and 
in  that  way  incidentally  from  the  Colney  was  only  dn 
rected  by  the  59  G.  3.,   and  was,  therefore,  a  great 
departure  from  the  undertaking  as  at  first  established; 
yet  no  one  ever  imagined  that  the  company,  in  applying 
for  the  l^jrislative  sanction  by  which  that  change  was 
introduced,  committed  a  fraud  upon  its  membcrsi  or 
sought  unconscientiously  and  improperly  to  violate  its 
original  constitution.     The  substantial  object  for  whidi 
the  company  was  mcorporated  was  to  sopply  a  eertam 
district  of  the  metropolis  with  water ;  and  whether  that 
object  is  attained  from  one  source  or  another  is  merdj 
an  accidental  circumstance,  to  be  determined  by  oa»- 
siderations    of  convenience,  of   which   the  compaayi 
acting  upon  the  resolutions  of  its  members  at  assembiiii 
regularly  convened,  is  the  best,  and,  by  its  eonstitiitioo, 
the  sole  judge.    The  authorities  necessary  for  oanying 
those  resolutions  into  efiect,  wherever  they  invdve  aii^ 
change  in  the  machinery  of  the  undertaking  can  onfy 
be  obtained  from    parliament;    and  a  parltamentaij 
committee  is  the  only  competent  tribunal  to  which  all 
the  arguments  against  the  proposed  innovation,  derived 
from  its  inexpediency,  its  alleged  expense  and  unprofit- 
ableness, and  even  its  inconsistency  with  the  chaner, 
and  the  breach  of  faith  which  it  is  said  to  involve  oo  tk 
part  of  the  company,  can  be  properly  and  efiectaiHf 
addressed.     The  Court  of  Chancery,  therefore,  so  &r 
from  being  called  upon  to  interpose,  is  bound  to  staod 
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aloof,  and  leave  the  measure  to  take  its  regular  and 
coDStitational  course ;  Mayor  of  Lynn  v.  Pemberion.  (a) 
In  Natusch  v.  Irving  {J)\  which  will  be  cited  on  the 
other  aide,  the  company  was  a  mere  private  partnership, 
not  incorporated,  and  in  which  the  partnership  deed 
contained  no  clause  such  as  exists  in  this  case,  rendering 
the  resolutions  oF  the  majority  of  the  shareholders,  when 
formally  convened  for  the  purpose,  binding  on  the 
minority. 
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Sir  E.  Sugden^  Mr.  Knight^  and  Mr.  GirdUsione,  jun. 
in  support  of  the  injunction. 

It  is  ridiculous  to  represent  this  injunction  as  an 
attempt  to  encroach  on  the  privil^^  or  to  interfere 
with  the  jurisdiction  and  authority  of  parliament.  The 
cirder  does  not  pretend  to  stay  any  proceedings  of  the 
kgislaUire;  it  operates  on  the  Defendants  merely  as 
fUnies  in  this  suit,  and  it  depends  upon  the  well 
Citabliahed  principle  according  to  which  any  partner 
who  misapplies  or  perverts  the  partnership  property 
and  credit  to  his  own  private  purposes,  is  liable  in 
equity  to  be  restrained.  Here  the  purposes  of  the  act 
of  parliament  which  the  influence  and  funds  of  the  com- 
pany are  to  be  employed  in  soliciting  is  totally  dis- 
aimilar,  or  it  may  be  diametrically  opposed  to  the 
purposes  for  which  the  company  was  instituted  and 
incorporated.  Under  the  subsisting  acts,  the  Grand 
Junction  Water  Works  Company  is  an  undertaking 
for  supplying  Paddington  and  the  parts  adjacent  with 
water  taken  from  the  river  Thames  at  Chelsea ;  whereas 
it  b  now  proposed  to  convert  it  into  a  scheme  for  con« 
stnicUng  and  maintaining  an  aqueduct  from  the  river 
Cclnef  a  distance  of  twelve  or  fifteen  miles,  aqd  sup- 
plying 

(a)  1  Swan.  844.  {b)  Gow  on  Parinerp,  A  pp.  Na  6.  3cl  ed. 
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plying  all  the  intermediate  country  as  well  as  tlie  norths 
west  extremity  of  the  capital  with  water  conveyed  along 
that  aqueduct.  As  incidental  to  the  plan,  the  company 
are  to  become  the  proprietors  of  oom*mills  and  paper- 
mills,  and  rights  of  fishings  and  to  make  purchases  of 
lands  and  buildings,  upon  which  a  large  portion  of  their 
capital  must  of  course  be  sunk. 


1K51. 
Feb.  10. 


Suppose,  instead  of  water  works,  this  had  been  a 
canal,  and  the  project  was,  as  in  a  case  veiy  recently 
before  the  Vice-Chancellor  *,  to  drain  off  the  water  and 

*  For  the  following  note  of  the  case  alluded  to,  the  re- 
porters are  indebted  to  Mr.  Booth* 

CuNLiFF  o.  The  Manchester  and  Bolton  Canal 

Company. 

The  bill  was  filed  by  the     company  rejected  the  oflerf 


Plaintiff  (a  shareholder  suing 
only  on  his  own  behalf) 
against  the  company,  which 
was  incorporated  by  a  local 
act  of  parliament,  to  restrain 
the  company  by  injunction 
from  affixiag  the  corporate 
seal  to  a  petition  to  parlia- 
ment for  an  act  to  convert  a 
portion  of  the  canal  into  a 
railway,  and  from  appljring 
any  of  the  corporate  funds  to 
the  proposed  object. 

Tlie  Vice-Cbancellor  of- 
fered to  give  the  Defendants 
time  to  answer  the  affidavits, 
on  condition  that  they  would 
take  no  steps  in  the  mean- 
time.    TThe  counsel  for  the 


and  contended  that  tfacie 
was  no  equity  for  such  relief 
as  the  bill  prayed.  Hii 
Honor,  however,  expreised 
a  di£Rerent  opinion,  and 
granted  the  injunction. 

Mr.  Knight  and  Mr.  Ihxk' 
toorthy  for  the  PJainti£ 

Sir  C.  Wetherdl  and  Mr. 
Booths  for  the  Defendanti 

The  company  had  not 
time  to  appeal  without  run- 
ning the  hazard  of  losing  the 
parliamentary  session,  and 
they  therefore  came  to  t 
compromise  with  the  Plain- 
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lay  a  rail -road  along  the  bottom,  so  as  to  convert  thie 
canal  into  a  railway  for  the  conveyance  of  goods  and 
passengers  in  steam-carriages,  will  it  be  maintained  that 
Buch  an  alteroftion  woold  be  legitimate  and  proper,  or 
that  aH  the  shareholders  would  be  bound  to  acquiesce 
in  h  when  sanctioned  by  the  votes  of  a  majority  ?  His 
Hdhor  was  of  a  different  opinion,  and  at  once  granted 
ten  injunction.  That,  it  will  be  said,  was  a  strong 
case;  but  where  is  the  line  to  be  drawn?  Where 
are  such  projects  to  end,  or  how  are  the  hapless 
•haETeholders  who  are  entangled  in  them  by  their 
Vkore  adventurous  or  speculating  partners  to  escape 
from  tine  serious  responsibility  which  may  thus  be  en- 
tailed on  them?  The  Plaintiff*  has  purchased  shares 
rdying  on  the  faith  of  this  being  a  company  having  a 
certain  definite  purpose  and  constitution  established  and 
prescribed  by  acts  of  parliament;  and  he  now  finds  that 
the  whole  of  the  corporate  influence,  credit,  and  r^ 
sources  of  the  company  are  to  be  employed  in  procuring 
the  sanction  of  the  legislature  to  a  fundamental  change  in 
that  purpose  and  constitution.  Against  such  an  appli- 
cation so  supported,  what  diance  has  a  solitary  share- 
holder of  waging  in  parliament  a  successful  opposition  ? 
And  even  if  he  succeeds  there,  to  what  quarter  is  he 
Id  look  for  indemnity  either  against  the  expenses  which 
he  must  himself  incur  in  the  struggle,  or  against  the 
depreciation   which   the  heavy  costs  of  a  contest  in 
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.,    who    thereupon   aban- 
doned the  suit. 


A  few  days  afterwards  a 
bill  was  filed  by  one  Mauds' 
lej^  against  the  same  com- 
pany, and  for  a  similar  ob- 
ject. 


The  Defendants  filed  a 
demurrer,  which  the  Vice- 
Chancellor  over-ruled.  The 
company  then  put  in  an  an- 
swer, and  the  cause  was  sub- 
sequently heard  on  the  me- 
rits, and  the  suit  dismissed 
with  costs. 
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parliament  must  of  necessity  occasion  io  the  value  of 
his  shares  ? 

The  arguments  drawn  from  the  expensive  nature  and 
doubtful  utility  of  the  proposed  scheme,  as  well  as  firom  tU 
breach  of  fiiith  which  it  involres  towards  periona  hold- 
ing  substantial  interests  in  the  company  as  now  cqd^ 
sitttted,  may  all,  it  is  said,  be  urged  with  equal  -^flecf 
before  a  parliamentary  committee ;  but  they  cannot  be 
submitted  to  that  tribunal  at  the  same  cotnparati^y 
moderate  cost,  and  with  the  same  certainty  of  Tacafiog 
a  patient  and  impartial  consideration,  or  a  prompt  ttodf 
final  decision,  as  in  this  Court     Undoubtedly  a  pi>' 
liamentary  committee  may  entertain  and  act  npon  caor 
siderations  of  tliis  description ;  but  that  is  no  reasott  fir 
depriving  the  Court  of  Chancery  of  its  concurrent  jori^ 
diction,  especially  as  the  latter  court  has  first  tJUtiiaHii 
possession  of  the  subject,  and  is  besides  much  better 
fitted  to  investigate  and  determine  questions  of  so  ddi- 
cate  and  complicated  a  nature.     If  this  were  the  case'tf 
a  private  partnership  in  which  some  of  the  partnen 
were  applying  for  an  act  of  parliament  to  extend  or  ntf' 
the  powers  of  the  company  under  their  deed  of  partDsr^ 
ship,  the  Court  would  at  once  interpose  on  the  groudd'tf 
the  flagrant  breach  of  faith  which  they  were  committing 
against  the  dissenting  partner;  and  the  circumstanoe 
that  this  is  a  joint  stock  company,  the  constitatioo  of 
which  has  been  solemnly  settled  by  acts  of  parliament, 
rather  strengthens  than  weakens  the  ground  for  inte^ 
position.     That  was  the  deliberate  opinion  of  Lord  £1- 
don  in  the  case  of  Natusch  v.  Irving^  which  is  a  strong 
authority  for  the  present  injunction,  and  is  perfectly 
reconcileable  with  the  doctrines  laid  down  by  the  same 
Judge  in  the  subsequent  case  of  Mayor  ofhjpm  v.  Pi^n- 
bertoiu 


Vit 


Oases  in  chancery.  4<s 

7%e  Lord  Chavccixor.  ItSl. 

This  injunction  consists  of  two  bmnchea  which  aiie       Wau 
manifestly  and  widely  distinguishable ;  the  one  over-    The  OaAMa 
riding  and  embracing  the  whole  of  the  introductory     ^w^^^ 
Mid  condnding  portion  of  the  order;  the  other,  being     Oompmy. 
the  part  which  lies  between  them,  and  being  of  compar- 
atively small  importance.    The  first  branch  refers  exdu- 
aively  to  the  steps  which  may  be  taken  by  the  company 
with  a  view  to  obtain  a  new  act  of  parliament  authorising 
the  proposed  alterations  in  their  undertaking ;  the  second 
merely  restrains  them  from  proceeding  to  carry  those 
alterations  into  execution,  independently  of  such  legis- 
lative sanction,  or  from  using,  or  permitting  to  be  used, 
the  seal,  name,  funds,  credit,  and  o£5cers  of  the  company 
with  a  view  to  eSect  any  such  purpose  under  their  exist- 
ing constitution. 

.  1  am  glad  that  the  subject,  which  is  one  of  great 
iinportance^  has  been  fully  discussed.  The  opinion  I 
have  formed  is  against  the  injunction  as  far  as  regards 
the  first  and  last  parts  of  the  order;  but  as  fiu*  as 
regards  the  intermediate  portion,  I  shall  permit  it  to 
■taod. 

It  is  quite  idle  to  represent  this,  as  was  at  first  sought 
to  be  done,  as  an  attempt  to  restrain  by  injunction  the 
proceedings  of  the  High  Court  of  Parliament.  This  is 
no  injunction  to  restrain  any  proceedings  of  parliament, 
or  to  restrain  any  parties  who  may  be  called  upon 
by  the  authority  of  parliament  from  intervening  in  such 
proceedings.  It  is  simply  an  injunction  to  restrain  a 
partnership  now  existing  under  a  certain  constitution 
from  doing  any  act  in  its  corporate  capacity  with  a  view 
to  obtain  a  new  modelling  of  that  constitution,  say  an 
extension,  or  a  variation,  or  even  a  total  change  of  it 
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I  am  of  opinion  that  the  right  to  take  proceedings 
in  parliament  in  the  way  that  is  proposed  is  incident  to 
a  corporation  of  this  nature;  at  the  same  time  fiiUy 
admitting  that  the  shareholders  are  certainly  not  entitled 
to  do  any  thing  which  the  partnership  prohibits,  or  whidk 
those  acts  of  parliament,  which,  in  truth,  constitate  their 
deed  of  partnership,  give  them  no  authority  to  do. 


Although,  therefore,  I  am  now  disposed  to  soppoit 
the  injunction  as  to  all  such  acts  as  are  not  authorised  by 
the  present  constitution  of  the  company,  I  will  not  intei^ 
fere  to  restrain  the  company,  qua  corporate  body,  firom 
applying  to  the  legislature  and  obtaining  a  <:bange  in  in 
constitution,  which  will  put  those  acts  of  pariiamcnt 
upon  a  different  footing,  by  extending  its  powers  or  faf 
substituting  a  new  body  for  the  old.    I  can  see  notbii^ 
in  the  nature  of  a  corporate  body  of  this  deacriptioa 
to  prevent  that  body  from  so  dealing  with  itself  aad 
asking  for  such  an  extension  or  variation  of  its  ooih 
stitution.     A  corporation  may  apply  to  the  crown  fir  a 
new  charter ;  and  the  new  charter,  when  accepted,  binds 
the  corporation  and  gives  it  a  new  existence.     And  why 
may  not  such  a  body  as  this  in  like  manner  apply  to 
parliament  for  an  alteration  and  extension  of  its  poweis? 
It  was  said  that  if  corporate  bodies  of  this  descriptioa 
are  allowed  to  make  such  an  application,  those  who  rely 
on  that  constitution  are  deceived  because  they  come  io 
upon  the  faith  and  footing  of  its  being  a  partnership  of 
a  certain  kind,  and  now  it  is  sought  to  be  materially 
varied.     But  are  not  a  man's  eyes  open  to  the  fate  that 
attends  him  when  he  enters  into  a  partnership  with  a 
body  of  this  kind  ?    Does  he  not  know  that  he  is  liable 
to  this  contingency,  and  either  that  the  company  ought 
to  have  the  power  of  obtaining  an  alteration  in  its  coo* 
stitution,  or  that  he  ought  to  come  in  as  a  member  of  it 
under  certain  conditions  and  restrictions  ? 

All 
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All  the  arguments  used  here  touching  the  great  change 
to  be  efiected  by  the  new  project  *—  that  the  change  is 
as  great  as  if,  instead  of  a  canal,  there  was  to  be  an 
application  to  convey  by  steam  upon  a  railroad —<  that  it 
is  likely  to  ruin  the  proprietors,  and  the  like,*— are  still 
open  to  the  Plaintiff  before  a  committee  of  the  House  of 
Commons  or  House  of  Lords.  There  is  not  a  single 
indtviduali  who  fancies  himself  aggrieved  by  the  pro- 
ceedings, who  may  not  apply  in  person  before  that  tri- 
banaly  and  by  his  agents,  counsel,  and  witnesses  oppose 
the  passing  of  the  bill  into  a  law.  Is  not  that  the 
old,  regular,  and  constitutional  mode,  and  is  not  this 
a  new  and  an  irregular  mode  of  proceeding  ?  If  this 
application  is  listened  to,  every  time  a  new  act  of  par- 
liament is  applied  for  by  a  body,  consisting,  like  this 
water  company,  of  600  or  700  proprietors,  if  a  single 
member  chooses  to  differ  from  the  rest  (and,  indeed, 
bnt  for  that  very  difference  the  intervention  of  Par- 
liament would,  in  most  cases,  be  unnecessary)  before 
the  corporate  seal  can  be  carried  to  Westminster  at  the 
foot  of  a  petition  by  the  company  praying  for  an  exten- 
sion of  its  powers,  the  matter  must  first  be  discussed 
here  npon  an  injunction  bill ;  and  if  it  survives  the  in- 
junction bill,  then,  and  hot  till  then,  will  it  come  to  its 
proper  tribunaL  I,  for  one,  am  not  prepared  to  open 
this  door  to  litigation.  There  never  was  so  wild  a 
dream  as  to  imagine  that,  by  refusing  this  motion,  I 
shall  overturn  a  decision  of  Lord  Eldon's  in  Natusch  v. 
Irving.  I  am  rather,  in  fact,  affirming  that  decision; 
bat  if  I  upheld  the  whole  of  this  injunction,  I  should 
be  going  against  the  principle  of  the  case  of  TAe  Mayor 
oflA^n  v.  Pemberton.  The  language  of  Lord  Mdorf% 
judgment  in  the  latter  case  [a)  plainly  shews  that  he 
could  not  have  done  what  he  is  represented  as  having 

done  in  Natusch  v.  Irving. 

It 

[a)  1  Sv>aju^5\, 
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-  .a  isad  that  this  is  an  attempt  od  the  part  of  the 
..'ui|May  to  do  acts  which  they  are  not  enipovered  to 
JO  jy  the  acts  of  parliament.  So  far  I  restrun  them 
jy  iojuDctioQ  from  any  conversion  or  appIicadoD  ofthdr 
funds  that  is  not  authorised.  But  that  is  not  what  the 
Plaintiff  now  asks ;  for  he  asks  me  to  vealnnn  then 
from  doing  that  which  will  make  what  they  pnopooe  Id 
do  a  lawful  act. 

■ 

It  is  urged  that  one  partner  has  been  restrained  from, 
accepting  and  indorsing  bills,  the  produce  of  wUcb  is 
intended  to  be  applied  to  what  are  not  partoenhip 
purposes  or  transactions,  and  that  the  present  is  the 
converse  of  that  case.  But  that  argument  provei  .4 
great  deal  too  much.  There  the  restraint  is  impawd 
upon  one  partner ;  here  it  is  conceded  the  object  is  to 
restrain  every  one  of  the  partners,  whether  they  amooot 
to  one  hundred  or  a  score.  Now  the  act  of  parliamcit 
will,  if  it  is  procured  by  any  one,  be  binding  upon  tlie 
whole  body,  however  much  the  others  may  rcckim 
against  it.  And  yet  it  is  not  pretended  that  such  an  in- 
junction could  be  granted  to  restrain  one«  This  is  suC> 
ficient  to  shew  the  wide  distinction  that  exists  betveea 
restraining  the  act  which  is  here  sought  to  be  perfiumedt 
and  restraining  an  individual  partner  from  doing  ads 
which  are  contrary  either  to  the  express  or  implied  cor^ 
tract  of  partnership. 

The  dealings  between  the  parties  and  the  whole  of 
the  objections  are  still  open  in  the  proper  place.  Wiik 
the  trifling  exception  adverted  to,  therefore^  the  injio^ 
tion  must  be  dissolved. 
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TUBES  V.  BROAD  WOOD.  March  5:^: 

TTMDER  a  will  made  in  the  year  1772,  certain  lands  Where  a 
^^    and  a  messuage  situate  at  Acton^  in  the  county  of  geUg  p'ait'of  ^ 
Middlesex^  were  limited  to  Robert  Tubbs  the  elder  for  the  settled 
lifef  without  impeachment  of  waste,  with  remainder  to  the  authority 

hif  first  and  other  sons  successively  in  tail,  with  divers  ^^^P  act  of 

parhament 
lemainders  over.     Robert  Tubbs  the  elder  soon  after-  which  directs 

^ntds  entered  into  possession  of  the  lands  so  devised  to  ^iJ^^j'^n'??  ^"' 

Min,  aad  continued  in  the  possession  and  enjoyment  of  ation  money 

them   till   the  month  of  Ai^ust  1818,  when  he  died,  JJ^^g  Pf"^^^ 

ksting  the  Defendants  Broadwood  and  others  his  ex-  lands,  and  to 

eeotors,  and  the  Plaintiff,  Robert  Tubbs  the  younger,  his  the  same  uses 

driest  son  and  heir  at  law.     On  his  father's  decease,  the  «"d  he  after- 
wards pur- 
Phintifl^  having  become  tenant  in  tail  in  possession,  chases  lands 

iuftred  a  common  recovery,  and  acquired  the  fee  of  J^  ^arj^fk^ 

tile  settled  estate.  amount,  but 

dies  without 
having  settled 
By  three  several  acts  of  parliament  passed  in  the  fhem  accord- 

jcart  1793,  1795,  and  1805,  respectively,  the  Grand  them  to^d©?* 

Junction  Canal  Company  was  empowered  to  purchase  fcend  upon 
,,  -,...  11.        hisheiratlaw, 

lands  necessary  for  their  navigation,  upon  the  valuation  who  was  also 

of  commissioners,  or  of  a  jury,  in  the  manner  therein  Jhe  first  tenant 

nentioned,  from  the  owners  of  such  lands,  having  an  mainder  under 

eitlUe  therein  not  less  than  an  estate  for  life;  and  it  l^c^rtof*'"'' 

was  Torther  provided  that  the  canal  company  should  pay  equity  will  in- 

t»  SDch   owners   compensation   for  any  damages   that  purchase  was 

a%;ht  be  done  by  their  acts  or  works  to  such  lands ;  ^^^  '^^  P^^ 

and  it  was  directed  that  the  amount  of  the.  purchase  the  obligation 

aoaey  of  such  lands,  and  also  of  such  compensation,  l?''^'^^^ 

where  will  not  per- 
mit the  re- 
uadnder-man  to  recover  the  value  of  the  lands  «old  against  the  personal  estate  of 
the  tenant  for  life. 
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where  compensation  was  awarded,  should  be  laid  out  bjr 
the  owners  thereof  in  the  purchase  of  other  lands  in 
V,  fee-simple,  which  were  to  be  settled  to  the  same  uses 

as  the  lands  sold  or  damnified  had  been  subiect  to ;  and 


that  till  such  iuTestment  was  made,  the  amount  of  sildi 
purchase  money  and  compensation  should  be  placed  in 
the  public  funds  or  put  out  on  real  security,  and  the 
interest  and  dividends  thereof  be  paid  to  the  peraoof 
who  for  the  time  being  would  be  entitled  to  the  roita 
and  profits  of  the  lands  so  to  be  purchased. 

In  the  year  1800  the  canal  company,  umkr  the 
powers  conferred  by  the  two  first-mentioned  acts,  pbiv 
chased  from  T\Ms  the  elder  a  part  of  the  settled  eitile 
of  which  he  was  tenant  for  life  in  possession,  at  Ae 
price  of  660/.  185.  9^.,  which  they  paid  to  bim,  taking 
at  the  same  time  a  conveyance  from  him  in  the  fiiite 
prescribed  by  the  acts.  In  the  month  of  Matf  18M 
the  company  in  like  manner  paid  to  Tttbbs  the  dder 
a  sum  of  }86/.  5s.  Sd.  for  damages  done  to  die  aettUd 
estate  by  the  works  of  the  navigation ;  and  in  the  month 
of  October  1805  they  paid  him  a  further  sum  of 
595L  145.  3d.  by  way  of  compensation  for  other  damige 
done  by  their  works  to  that  estate. 

The  bill  was  filed  by  Robert  Tubbs  the  younger, 
alleging  that  on  coming  into  possession  as  tenant  in 
tail  of  the  estate  on  the  death  of  his  father,  he  had  nol 
been  able  to  find  any  lands  purchased,  or  any  smof 
invested  on  account  of  the  aforesaid  several  paymeatf 
made  to  his  father  by  the  canal  company,  according  totbe 
directions  and  provisions  of  the  acts  of  parliament,  voi 
praying  that  he  might  recover  the  amount  of  the  soib* 
so  paid  with  interest,  or  the  value  of  the  stock  wliicb, 
if  duly   invested,   those  sums   would  have  prodooed, 

either 
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tither  from   the  Defendants  the  canal  company,   or 

from  the  other  Defendants  the  executors  of  bis  father.  .._  — 

V, 

The  Defendants  the  executors,  by  their  answer,  ad-    B^o^^^^^^** 
mitted  that  the  several  sums  of  660/.  lSs.9d.f  186/. 55. 8i., 

.  aod  595/.  145.  3d,  had  been  paid  to  their  testator  as 
alleged  in  the  bill ;  but  they  stated  that  the  first  sum 
<Hily  bad  been  received  by  him  as  the  purchase  money 
for  the  sale  of  land  in  settlement,  and  that  of  the  other 
ftams  142/.  175*  lOd.^  or,  according  to  another  state-^ 
ment,  163/.  or  thereabouts  were  the  amount  of  costs 
and  expenses  incurred  by  him  in  his  proceedings  with 
the  canal  company,  and  that  the  residue  had  been  paid 
to  him  by  way  of  compensation  for  temporary  damage 
done  to  his  life  interest.  The  answer  further  stated  that 
in  May  1809  l^ubbs  the  elder  purchased  the  fee-simple 
of  a  small  piece  of  land  abutting  on  the  settled  estate, 
and  only  separated  from  it  by  a  common  fence,  fur  the 

.  sum  of  8S9/.  185.,  including  therein  the  value  of  the 
timber,  and  the  costs  of  the  conveyance;  that  he  there- 

.  upon  took  possession  of  it,  and  annexed  it  in  enjoy- 
ment  to  his  adjoining  property;  that  he  also  entered 
into  a  verbal  contract  with  certain  commissioners  under 
an  indosure  act  for  the  purchase  from  them,  at  the 
{irice  of  385/.  165.  6d,^  of  several  detached  plots  of 
gronnd  lying  contiguous  to  the  lawn  of  his  mansion- 
liouse^  and  that  having  got  possession  of  these  plots  he 
took  down  the  boundaries  and  threw  them  all  into  his 
lawn^  surrounding  the  whole  with  one  inclosure;  that 
the  price  of  the  latter  purchase  was  not  paid  till  after 
rhb  death  by  the  Defendants  as  his  executors ;  and  that, 
by  virtue  of  a  special  provision  in  the  inclosure  act, 
the  receipt  which  they  then  obtained  from  the  com- 
missioners for  the  money,  amounting  with  the  costs  to 

■ 

892/.  Il5.,  which  receipt  they  had  forthwith  delivered 

K  k  4  to 


CASES  IN  CHANCERY. 

to  the  Fbuntifl^  of  itself  without  anj  coDvejaBoe  voted 
the  iefr4imple  of  the  land  in  the  Plaintiff.  The  Ddeod- 
ants  fiurther  admitted  that,  according  to  theproTisionsdf 
u«ui)WQ0ik  the  acts  of  parliament,  their  testator  was  bonnd  to  lay 
out  the  fint-mentioned  sum  of  660/.  18s.  ML  in  the 
purchase  of  lands  to  be  settled ;  but  they  sobmitted- thatf 
nnder  the  circumstances,  the  purchase  of  Mag  1809 
must  be  intended  to  have  been  made  in  perfemiaaae 
of  that  obligation,  and  that  as  to  the  other  sums  no 
such  obligation  existed,  inasmuch  as  these  were  paid 
for  temporary  damages  and  costs,  and  not  for  damage 
done  to  the  inheritance. 


The  evidence  in  the  cause  having  established  the 
made  by  the  executors  in  their  answer,  his  Honour  the 
Yice-Chancellor,  at  the  hearing,  dbmissed  the  bill  with 
costs  as  against  the  Grand  Junction  Canal  Compasy, 
and  without  costs  as  against  the  executors. 

The  PlamtifF  now  appealed  against  his  Honoor^ 
decree,  so  far  as  it  dismissed  the  bill  against  the  oe- 
cutors. 

Mr.  TempUj  for  the  Plaintiff,  contended  thaC^  inss* 
much  as  it  was  admitted  that  1440A  or  thereaboals 
had  been  received  by  the  tenant  for  life,  while  no  moie 
than  1232/.  (even  giving  to  his  estate  the  benefit  of  tk 
second  purchase,  contrary  to  the  defence  set  up  by  tk 
answer)  had  been  laid  out  by  him  in  land,  it  was  iai- 
possible  to  intend  that  his  purchases  were  made  m  pe^ 
formance  or  part  performance  of  the  obligation  wbidk 
the  acts  of  parliament  imposed ;  more  especially  as  tbe 
purchase  from  the  commissioners  had  not  been  com- 
pleted till  after  his  decease.  The  evidence  indeed 
attempted  to  shew  that  a  sum  greater  than  the  whole  of 

the  money  received  from  tlie  canal  company  as  the 

price 
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iprioe  of  the  property  in  settlement  had  beea.afterwttrcb        16^1. 
expended  by  the  tenant  for  life  in  buying  other  lands,     ^"T^!?^ 
^hich  be  had  allowed  to  descend  upon  the  Plaintiff;  but  ^. 

the  sum  which  was  allied  to  have  been  paid  him.  for    BAWwmjob. 
damages  was  not  proved  to  have  been  paid  in  respeot 
4if  what  was  termed  temporary  damage,  •»  a  distinction 
tnot  noticed  in  the  acts  of  parliament;  and  even  if  what 
jqipeared  to  have  been  the  amount  of  his  costs  were  de- 
ducted from  the  total,  there  would  still  remain  a  sum  of 
>OSL  unaccounted  for,  clearly  shewing  that,  as  far  as  the 
testator's  intention  was  to  be  regarded,  he  made  those 
several  purchases  entirely  without  reference  to  any  sup- 
posed obligation  on  his  part.     The  doctrine  of  implied 
aatisbction  or  performance,  besides,  had  never  been  ex- 
4»nded  to  a  case  where  the  duty  was  imposed,  not  by  the 
•covenant  of  the  party  himself,  but  by  the  provisions  of 
Ma  act  of  parliament     Tubbs  the  elder  stood   in   the 
situation  of  a  wrongful  possessor  rather  than  a  cove- 
nantor;   and   whatever   might   be  the   moral   duty  of 
«making  restitution,  as  the  obligation  was  neither  a  legal 
-nor  an  equitable  one,  the  Court  would  not  presume  an 
intention  to  discharge  it.     If  he  had  meant  the  purchase 
to  be  a  performance  of  the  statutory  provision,  he  would 
have  directed  the  newly  purchased  lands  to  be  conveyed 
10  the  uses  of  the  settlement,  or  have  invested  the  pro- 
dace  of  the  sales  and  the  compensation  money  in  the 
liands ;  but  he  had  done  neither.     Suppose  the  heir  at 
jaw  and  tenant  in  tail  had  been  different  persons,  and 
the  tenant  for  life  had  died  leaving  specialty  creditors, 
woold  this  Court  have  restrained  sudi  creditors  from 
.proceeding  against  the  purchased  lands,  and  interfered 
fiir  the  benefit  of  the  tenant  in  tail?   At  any  rate  the 
Plaintiff  was  entitled  to  an  inquiry  as  to  the  difierence 
between  the  amount  of  money  received,  and  of  the 
money  laid  out. 

Mr. 
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18S1.  Mr.  Titiney  and  Mr.  MerivdUf  eontrdj  rriied  tqxm 

„,^  the  cases  of  Leckmere  v.  Lechmtrt  (« ),  Sowden  t.  Sow- 


9.  (&»  (i),  and  Denton  ▼.  Davies  (c),   espedally  the  two 

fiBOAowooo.   former,  as  entirely  disposing  of  the  PlaintiTs  daim; 
and  they  contended  that  the  principle  of  the  doctrine  of 
performance  equally  applied  whether  the  obligation  was 
imposed  by  the  specific  coTenant  of  the  party,  or  by  bis 
entering  into  a  contract  of  which  the  obligation  was 
made  an  express  term  by  the  proTisions  of  an  act  of 
parliament     Conceding,  for  the  argument's  sake  (al- 
though the  evidence  by  no  means  required  the  ooncet- 
sion),  that  the  sum  paid  for  damages,  as  well  as  that 
received  for  the  property  sold,  ought  to  have  beeo  laid 
out  in  another  purchase,  the  amount  of  the  costs  was 
still  to  be  deducted  from  the  total;  and  then  the  de- 
ference between  the  amount  of  the  testator^s  reoaiplf 
and  outlay  became  so  trifling  (upon  the  Plaintiffs  own 
statement  not  more  than  6^.%  that  the  Court  would 
presume  that  the  discrepancy  arose  from  surftee  dap- 
mages  or  costs  which  had  not  been   taken  into  the 
account,  and  would  not,  after  the  lapse  of  so  many 
years,   permit  any   inquiry   to   be  gone   into  on  the 
subtject. 

Mr*  TemplCf  in  reply. 

JTie  Lord  Chancellor. 

I  have  heard  nothing  to  shake  the  opinion  which  I 
formed  when  I  heard  the  case  opened,  and,  thereferei 
I  have  not  called  upon  the  Defendants'  counsel  to  go 
at  large  into  the  question  arising  upon  the  point  of 
law.     It  may  be  true,  as  has  been  strongly  pressed  hj 

the 

(a)  Cos.  T.  T,  80.    3  p.  Wm.  (Jb)  1  Bro.  C.  C.  582.    1  CoMi 

211.  165. 

(c)  18  Fri.499. 
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the  Plaintiff's  counsel)  that  this  is  the  first  time  in 
which  the  doctrine  of  Lechmere  v.  Lechmere  (a)  has  been 
carried  beyond  the  case  of  covenant ;  but  the  principle 
of  that  case  is  directly  applicable  to  the  present.  The 
whole  doctrine  proceeds  upon  the  ground  that  a  person 
is  to  be  presumed  to  do  that  which  he  is  bound  to  do ; 
and  if  he  has  done  any  thing,  that  he  has  done  it  in 
pursuance  of  his  obligation.  In  this  case  an  act  of 
parliament  calls  upon  the  tenant  for  life  to  invest  in 
real  estate,  or  in  the  funds,  for  the  benefit  of  the  next 
in  remainder,  all  sums  which  he  shall  receive  for  lands 
•old  under  the  provisions  of  the  act.  Here  the  tenant  for 
life  first  received  660/.  and  afterwards  laid  out  839/.  185., 
including  therein  the  price  of  the  timber,  in  the  purchase 
of  other  lands  lying  in  the  immediate  neighbourhood,  of 
easy,  convenient,  and  profitable  occupation  with  the  lands 
atill  remaining  in  settlement;  and  it  is  a  circumstance 
which  may  fairly  be  said  to  strengthen  the  presumption 
on  which  the  doctrine  rests,  that  the  newly  acquired  land 
18  valuable  and  useful  with  a  view  to  the  enjoyment  of 
the  other  property  comprised  in  the  settlement.  The 
tenant  for  life  subsequently  contracted  for  a  second 
purchase,  to  the  amount  of  392/.  lis.,  making  an 
aggregate  sum  of  1232/.  9^.  laid  out.  Can  it  be  denied 
that,  strictly  upon  the  principle  of  that  doctrine,  this  act 
must  be  taken  to  have  been  done  by  the  tenant  for  life, 
with  reference  to  his  obligation  ?  What  does  it  signify 
whether  the  obligation  arises  out  of  a  covenant,  or 
under  the  provisions  of  a  statute  ?  Even  taking  this  as  a 
private  act  of  parliament,  still  that  comes  within  tlie 
description  of  a  conveyance ;  and  if  a  person  is  bound 
by  his  conveyance,  is  not  this  as  good  an  obligation  as  a 
covenant  inserted  in  the  instrument  would  have  been  ? 
But  if  a  man  is  bound  by  his  conveyance,  is  it  not 

equally 

(a)  Cat,  T.  T,  SO.    3  P.  Wmu  211. 


1631. 


TUBBS 

r. 
BaoADwooo. 
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ISS-l.       equally  obligatory  upon  him  to  do  that  which  is  pared 

*^VJ^-    ^     of  his  conveyance,  as  to  perform  his  covenant  ?    If  a 

V,  person  by  the  provisions  of  an  act  of  parh'ament  dis- 

BaoADwooD.   pQggg  Qf  lands,  and  by  the  condition  under  which  he 

receives  the  price  is  bound  to  lay  out  the  money  in 

other  lands  to  be  settled  to  the  same  uses,  the  pre- 

sumption  is,  that  what  he  did  in  laying  out  that  money 

was  done  with  reference  to  his  pre-«xisting  obligatioiv  *; 

Upon  the  other  question  respecting  the  damages,  if 
the  sum  of  168/.  charged  for  expenses  be  deducted,  thert 
remains  a  balance  of  618A,  and  allowing^  what  upon  the 
evidence  is  not  very  likely,  that  the  whole  of  the  balaooe 
Has  paid  for  permanent  damage  done  to  the  inherilano^ 
that  would  leave  a  total  of  12782.  to  be  laid  out  by  tl|9 
tenant  for  life.     Now  it  is  admitted  that  he  has  laid  out 
1232/^  leaving  a  difference  of  only  56/.  unaocoonted 
for ;  and  am  I  to  assume,  upon  this  trifling  discrepanqr, 
that  this  is  incorrect,  and  by  sending  the  matter  to 
inquiry  substantially  to  reverse  the  judgment?    Ihave 
no  doubt  whatever  that  this  small  sum  may  have  been 
temporary  damage;  and  I  will  not,  therefore,  on  this 
point  reverse  the  decree,  and  send  it  to  the  Masteri 
merely  for  the  purpose  of  ascertaining  whether  this 
sum  of  56L  was  or  was  not  compensation  paid  for  the 
amount  of  temporary  damage. 

Appeal  dismissed  without  costi. 
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DEVAYNES  v,   NOBLE. 
BARING  V.  NOBLE.  „  ""•  „ 

Mardt  3. 8, 9. 

M^ILZJAM  DEVAYNES  was,  at  the  time  of  hu  The  creditor 

"^    d«ub.  which  h.pp»ed  ■«.  N«^  1.09,  .  P.H-  S^l-S:, 

ner  in  the  banking  house  of  Deom/neSf  DaweSf  Noble^  one  of  the 

slid  Co.  of  London^  in  which  Devtn/nes  himseli^  DenoeSf  SJ  th^su? 

Ifbblef  Cfrqftt  and  Barwick  were  the  individual  partners,  wingpwtncw 

After  bis  decease  the  concern  was  carried  on  by  the  sur-  become  bank- 

▼iTinir  partners  under  the  same  firm,  but  on  their  own  'HP^  ^"*  *  _ 
^  ^  ^  ,  right  to  resort 

proper  account,  the  estate  of  Devaynes  having  no  longer  to  the  aisets 
any  interest  therein ;  and  they  continued  to  conduct  it  ceaicd  partnff 

till  the  SOth  of  July  1810,  when  a  joint  commission  for  payment, 

-I.      ,        ^  .         1         .     .  .1  withoutregard 

or  bankrupt  was  issued  against  tliem.  to  the  state  of 

the  account 
as  between 
-    The  first  bill,  which  was  filed  soon  after  the  bank*  such  deceased 

irnptcy  ainiinst  the  executors  and  devisees  in  trust  of  V^^^  ?".** 
^    J  ^      ^  the  sunriving 

Ikvayneffs  will,  and  against  the  assignees  of  his  former  partners, 
partners,  sought  to  have  the  accounts  taken  of  the 
testator's  estate,  nnd  the  trusts  of  his  will  executed. 
The  second  was  a  creditoi^'s  bill,  filed  by  two  persons 
(Sir  71  Baring  and  Sir  F.  Stafidish)^  who  had  been 
creditors  of  the  banking  house  at  the  time  of  Deoaynes's 
death,  and  whose  debts  had  not  been  satisfied  or  extin- 
guished by  the  effect  of  any  subsequent  dealings  with 
the  new  firm  carried  on  by  the  surviving  partners.  It 
was  filed  against  the  personal  representatives  and  devisees 
in  trust  of  Devayne^s  will,  the  persons  beneficially  entitled 
under  that  will,  and  the  assignees  of  his  bankrupt  part- 
ners; and  its  main  object  was  to  establish  the  full 
amount  of  the  Plaintiffs'  demands  against  the  real  and 
personal  estate  of  Devaynes^  which  was  a  solvent  estate^ 

leaving 
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1831.  leaying  Deocynei%  personal  representatives  to  their  le* 
medies  over  against  the  estates  of  his  surviving  partners 
upon  the  winding  up  of  the  partnership  accounts. 

The  substantial  question  raised  in  the  second  soil 
was,  whether  the  creditor  of  a  partnership  in  which  one 
of  the  partners  subsequently  died,  and  the  surviving 
partners  had  afterwards  becoine  bankrupt  bad  an  abso- 
lute and  unconditional  right  to  resort  at  once^  for  pay- 
ment of  his  debt,  to  the  assets  of  the  deceased  partner. 

By  the  decree  made  on  the  original  hearing  by  Sir 
W.  Grant  in  both  causes,  the  Master  was  directed  in 
the  second  suit  to  take  an  account  of  what  was  dm 
at  the  death  of  William  Devaynes  deceased,  iitwi  the 
partnership  of  Detxynes^  DaaoeSf  Noble^  Crqfly  and  JSsr* 
mdc  to  the  Platntiffii,  and  all  such  other  persons  ai 
were  creditors  of  the  partnership  at  the  time  of  the 
death  of  Deoaynes^  and  also  of  what  was  due,  at  the 
time  of  making  the  decree,  from  the  partnership  to  such 
creditors^  and  to  inquire  whether  such  creditors  or  aoy 
and  which  of  them  continued  to  deal  with  the  survivuf 
partners  after  the  death  of  Devayties^  and  what  sums  of 
money  were  paid  by  the  surviving  partners  to  sack 
creditors  respectively  from  the  death  of  Devayn/es  to  the 
bankruptcy,  and  what  had  since  been  received  by  theai 
respectively;  and  abo  whether  such  creditors,  or  any 
and  which  of  them,  had  by  such  subsequent  dealiagi 
released  the  estate  of  Devaynes  from  the  payment  of 
their  respective  debts,  or  what  (if  any  thing)  remained 
due  in  respect  thereof. 

The  particular  nature  of  the  debts  claimed  by  the 
different  classes  of  creditors  who  came  in  and  sought 
the  benefit  of  this  decree  was  particularly  specified  and 
distinguished  in  the  Master's  report     The  claim  of  the 

Plaintiff 
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PlmntiS  Baringf  and  the  circumstances  out  of  which  it 
aroee^  are  fully  stated  by  Mr.  Merivale  in  his  report  o( 
Baring*s  case,  (a)  That  of  his  co-plaintiff  Standish^  m 
its  general  nature  and  circumstances,  fell  within  that 
class  of  debts  ranged  by  the  Master's  report  under  the 
description  of  ClaytorCs  case,  {b) 

The  main  question  raised  by  the  second  suit,  together 
with  many  subordinate  points,  was  afterwards  elabo- 
rately argued  at  the  Rolls  before  Sir  W.  Grant  upon 
exceptions  to  the  Master's  report  (c\  when  his  Honour 
adhered  to  the  principle  of  his  first  decree,  and  in  efiect 
decided  that  a  partnership  contract  is,  upon  the  death 
of  a  partner,  to  be  considered  as  joint  and  several,  and 
that  where  the  surviving  partners  are  insolvent,  a 
creditor  has  a  right  to  resort  to  the  estate  of  the  de- 
ceased partner,  without  regard  to  the  state  of  the  ac- 
counts as  between  him  and  the  surviving  partners.  (</) 

Two  separate  petitions  of  appeal,  by  parties  interested 
in  Mr*  Deoaynes^s  estate,  were  presented  against  the 
whole  of  the  original  decree,  and  against  the  several 
consequential  orders  by  which  the  effect  of  it  was  to  be 
worked  out  The  appeals  were  thrice  argued;  first 
before  Lord  EUan^  again  in  December  1829  before 
Lord  Lofndhurst^  both  of  whom  resigned  the  Great  Seal 
without  delivering  judgment,  and  now,  for  the  third 
time,  before  Lord  Brougham. 


1831 


Mr.  Knight  and  Mr.  Purvis^  Sir  E.  Sugden  and  Mr. 
KoCf  for  different  parties  interested  in  supporting  the 
decree. 

No 


(a)  1  Mer.eil. 
lb)  1  Mer.  57«. 
(e)  1  Afer.SSO, 


(d)  See  in  particular  Sleech'i 
case,  1  Mer,  539, 
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1831.  No  doubt  €u  be  eiitertained»  Aftt  tbo 

partners  of  the  firm  were  insolveiUy  for  the  joiat 
mUsion  of  bankruptcy  is  prmk  facie  efidenee  oftbsir 
insolvency,  and  throws  upon  the  party  who 
the  burthen  of  proving  the  contrary.    losohnoB^*! 
is  the  best  proof  of  insolvency  in  &cl^  and  ao  ife 
considered  by  the  eminent  judge  who  pronounced  this 
decree.    The  fact,  however,  is  really  immaftanaL.  -  TIm 
Plaintifis'  debts,  being  debts  due  firom  the  paftpeishipj 
as  originally  constituted,  are  joint  and  several/ deblMfi 
all  Uie  partners;  and  although  where  debtora  warn  fHfmrt^ 
rally  bound  to  an  individual  for  the  same  debig  tba>pair,; 
sumption  is,  that  before  the  creditor  proceeds 
the  estate  of  one  who  is  deceased,  he  will  first 
the  estates  of  the  survivors  whom  he  can   reach  I9* 
action,  this  is  not  essential  as  a  prdiminary  atepf  hsiii: 
at  full  liberty,  at  his  own  discretion,  to  gD-ngaJMl  a^F^ 
one  of  them  for  the  whole.    That  would  be  hia<aighi4l> 
law;  for  the  accidental  circumstance  that  one  oftbeai.il' 
dead,  which  compels  him  to  seek  his  remedy  agvnaf  lhit% 
one  in  equity,  cannot  alter  the  nature  of  his  rights;  aiMt. 
this  Court  enables  him  to  work  out  those  rights^  ^^\ 
own  peculiar  machinery,  against  the  assets  of  bia  dbGasasA  • 
debtor,  as  effectually  as  a  court  of  law  would  havie-doiis- 
had  the  debtor  been  alive.    This  doctrine  is  atraaj^. 
illustrated  by  the  conduct  of  courts  of  equi^  ia  lbs. 
case  of  bonds  upon  which,  either  from  a  defect  in  foOD^' 
or  from  the  death  of  some  of  several  oo-obligoniit  the 
obligee  is  uuable  fully  to  enforce  his  demand  at  lav« 
In  such  cases  the  rule  is  well  settled,  that  wherever  the 
consideration  given  for  the  bond  has  been  paid  to  sU 
the  obligors,  in  other  words,  where  the  benefit  has  bs6a 
shared  by  them  all,  the  obligee  shall  be  at  liberty  to 
proceed  at  his  discretion   against  the  separate  eststei 
of  each ;  nor  is  he  required  to  shew  that  he  has  pi^ 
viously  resorted  to  and  exhausted  his  legal  remsdisa 

This 
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Tkit4oeCrin«^  which  is  feanded  in  common  sense  and  18S1* 

JQtlioey  rastiog  an  it  does  on  the  principle  of  effectuating  IJ^  "^ 

this  real  interest  of  the  contracting  parties,  was  recog-  «. 

nhad'at  a  Tery  early  period,  and  has  been  uniformly  Ntnu. 
Mteired  and  approved ;  Lane  v.  Williams  (a),  Bishop 
w€kstrck  (b%  Thomas  v.  Frazer  {c)j  Bum  v.  Bum.  {d) 


<:•' 


•i 


l*!^eeiariy  the  same  rale  applies,  and  for  the  same  reason, 
ttf-^eiMe  of  partners  with  respect  to  the  partnership 
JkkH^'  At  law,  it  is  trae,  partners  who  die  get  rid  of 
didr  partnership  liabilities;  but  in  equity  those  liabilities 
al^'tdkisidered  as  several  and  subsisting,  and  they  may, 
thMfiHre^  be  enforced  upon  a  bill  against  the  represen- 
tatives.' A  court  of  equity  holds  it  to  be  unjust  that 
tl|0  estate  of  a  partner  who  has  had  the  benefit  of  a 
jalmt'tontriBCt,  should,  by  the  accident  of  his  death,  be 
ntoaaed  from  the  obligation  which  formed  a  part  of  the 
cfltosidenition  given  to  the  other  contracting  party. 
This  principle,  applied  by  the  Lord  Keeper  in  Hoist- 
CMMfr  Vm  Rivers  {e\  and  by  Lord  Hardwicke  in  West  v. 
Sfc^(g),  (a  case  which  approaches  very  closely  to  the 
pttMnt,)  has  been  repeatedly  recognized  and  sanctioped 
by 'Xxird  Rosdyn  and  Lord  Eldon;  Daniel  v.  Cross  (//), 
SaMttUon  V.  Chiswell  (0>  Gray  v.  Chiswell  (^),  Ex  parte 
SSMtdl.  (/)  In  the  case  last  referred  to,  the  language 
of  Lord  Eldon  is  clear  and  express.  The  same  great 
Jodge  has,  on  several  subsequent  occasions,  distinctly 
sanetioned  the  doctrine  upon  which  the  decision  under 
^)peal  is  founded ;    VuUiany  v.  Noble  (m),    Cowdl  v. 

Sikes 

(a)  fl  Vem,21t.  «92.  (A)  3  Vet.  277. 

(*)  S  Vm.  ten.  lOO.  571.  (t)  Ibid.  566. 

ifi)  »  Vei.  599.  {k)  9  Vet,  1 1 8. 

(d)  iWrf.  575.  (0  17  Vet.  514. 

\t)  1  Cft.  Ca.  127.  (m)  5  Me  .  595. 

{gi  1  Vet.  sen.  259.  S.  C. 
wmu  Skifp  V.  Harwood^  2  Swam. 
SS6. 

Vol.  IL  L  1 


500  CASES  IN  CHANCERY. 

Siin{a) :  and  Sir  W.  Grant  himself,  who  is  erroneously 
supposed  to  have  made  this  decree  wiinout  much  cou- 
sideration  or  argument,  deliberately  re*stated  and  fol- 
lowed out  the  principle,  not  only  in  the  later  stage  of 
Devaynes  v.  Noble  itself,  upon  the  hearing  of  the  eK* 
ceptions,  but  also  in  h«s  able  judgment  in  Sumner  v« 
Powell  (&)•  The  decree,  therefore,  now  sought  to  be. re- 
versed, is  equally  supported  by  principle  and  authority;; 
and  the  only  case,  Hoare  v.  Contencin  (c),  which  seems  to 
be  inconsistent  with  it,  if  it  be  anything  more  than  f| 
dictum^  cannot  now  be  considered  as  law. 

Sir  C  Wetherell  and  Mr.  TresUwe^  Mr.  Spence  voA 
Mr.  Cockerellj  Mr.  Pejn^  and  Mr.  FoUetty  for  difiergnt 
paities  who  appealed.  ' 

The  cases  in  which  joint  liabilities  have  been  con- 
strued as  if  they  were  joint  and  several,  such  as  Bishop 
V.  Church  J  Burn  v.  Bum^  and  Thomas  v.  Frazer  have  no 
application.  The  relief  administered  in  such  cases  is 
grounded  simply  on  mistake,  the  intention  having  been  to 
constitute  a  legal  demand  originally  both  against  the  de- 
ceased person  and  the  survivor,  and  the  Court  only  giving 
effect  to  what  was  the  real  intention  of  the  parties,  as  it 
would  have  done  upon  a  bill  to  correct  the  form  of  the 
security  had  the  deceased  party  been  alive.  But  where 
such  an  intention  did  not  exist,  or  where  there  was  no 
joint  liability  antecedently,  the  Court  will  not  interfere 
to  give  the  creditor  a  remedy  for  which  he  has  not  con- 
tracted, and  which  the  nature  of  the  transaction  proves 
that  neither  party  had  in  contemplation :  Sumner  v. 
Po-welL  {d) 

The 

(a)  2  Ruu.  191.  ^d)  2  Men  50.   und  Turn.  4" 

{b)  2  Mer,  50.  Russ.  425. 

Cc)  1  Bru.  C,  C.  27. 
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The  decree  under  appeal  differs  from  all  those  which 
have  been  relied  upon  as  precedents  in  this  very  ma- 
terial circumstance,  that  it  at  once  declares  the  liability 
of  Mr.  Devaynes^  estate  to  the  whole  amount  oF  the 
Plaintiff's  claim,  without  its  being  proved  or  declared 
that  the  assets  of  the  surviving  partners  are  insufficient, 
and  without  having  the  extent  of  the  deficiency  ascer- 
tabled.  In  that  respect  it  goes  far  beyond  Daniel  v. 
Cross  (a),  the  case  in  which  the  principle  is  supposed  to 
have  been  first  asserted;  for  it  appears  on  examining 
the  registrar's  book  that,  in  Daniel  v.  Crossj  the  Plain- 
tiffs had  previously  gone  in  and  proved  their  debts, 
onder  the  commission,  against  the  estate  of  the  surviv- 
ing partners ;  but  that  inasmuch  as  that  estate  would 
not  be  sufficient  to  pay  them  in  full,  they  claimed  by 
their  bill  to  receive  the  balance  out  of  .the  assets  of  the 
deceased  partner.  Daniel  v.  Cross  therefore  really  de- 
cided nothing  more  than  the  earlier  cases,  which  had 
long  before  established  the  liability  in  equity  of  a  de- 
ceased partner's  estate  to  discharge  the  partnership 
debts,  in  the  event  of  the  creditor  having  lost  or  ex- 
hausted his  remedy  against  the  estate  of  the  surviving 
partner,  upon  whom  the  joint  assets  and  obligations  de- 
volved at  law.  But  before  that  equity  can  be  set  up,  it 
ia  necessary  to  shew,  as  a  previous  condition,  that  re- 
course has  been  had  without  effect  to  the  party  who  is 
the  legal  debtor ;  and,  accordingly,  in  all  the  cases  that 
have  been  referred  to,  not  excepting  Daniel  v.  Cross^ 
that  distinction  will  be  found  to  have  existed.  In  Hoist- 
comb  V.  Rivers  {b\  the  earliest  case  upon  the  subject,  all 
that  was  actually  determined  was  that  the  surviving  part- 
ner should  account,  the  executors  of  the  deceased  factor, 
his  copartner,  not  having  been  made  parties  to  the  suit. 
In  Lane  v.  Williams  (c),  it  appears  from  the  registrar's 

book 

{a)  3  Vet.  277.  {b)  1  Ch.  Ca,  1 27.  (c)  2  Vern,  292. 
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book  that  Newberry,  the  partner  by  vrhom  the  note 
given,  and  who  had  survived  his  copartner,  and  was 
liable  at  law  to  pay  the  debt,  had  absconded,  and  was  in 
contempt  to  a  sequestration.     The  case  therefore  only 
decided  that  where  the  debtor   has  exhausted  his  re- 
medies against  the  surviving  partner,  he  may  then,  but 
not  till  then,  go  against  the  representative  of  the  de^ 
ceased  partner.  In  fVesiv,  Skip  (a),  the  surviving  partner 
is  treated  as  a  trustee,  so  far  as  the  interests  of  the 
deceased  partner  are  concerned ;  liable  in  the  first  in* 
stance  to  pay  the  joint  debts,  and  entitled,  should  the  joint 
assets  prove  deficient,  to  be  relieved  out  of  the  assets  ef 
the  deceased  partner.     It  is  only  where  the  survivor  In 
compelled  to  pay  more  than  his  proportion,  that  he  iM< 
any  equity  to  come  upon  the  estate  of  his  decea^ 
partner  for  relief.     The  same  view  of  the  relative  mish 
ation  of  deceased  and  surviving  partners,  in  reference  W 
the  administration  of  assets,  is  taken  in  Jacomb  v.  Har^ 
"wood  {b\  Hankeyy.  Garratt  (c),  and  Ex  parte  f¥iUiams{d^ 
In  Ex  parte  Williams,  Lord  Eldan  seems  to  have  coih 
sidered  that  it  is  only  through  the  operation  of  admim^ 
tering  the  equities  as  between  the  partners  themselves^ 
that  the  joint  creditors,  in  the  case  of  a  partner  who 
dies,  have  an  opportunity  of  making  their  claims  elbe* 
tual  against  his  estate.  The  observations  of  Lord  JSUbft, 
in  Gray  v.  CAiswell  {e)j  are  also  strongly  appKcaMe  fo^ 
the  present  question.     That  was  the  case  of  a  chdm' 
made  in  a  suit  for  the  administration  of  Chisweffs  es- 
tate after  his  decease  by  certain  of  the  joint  creditoni 
of  Chisfwell  and  Nantes,   who  had  proved  their  debts 
under  a  commission  against  Nantes  the  surviving  part* 
ner.     Lord  Eldon  there  said,  speaking  of  those  credi- 

tOM, 


(a)  1  Ves.  sen.  259. 
(A)  2  Vrs,  sen.  265. 
(c)  I  K«.jun.  256. 


(d)  11  Fes,  3. 
(ej  9  r«.  lis. 
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tors,  — -  *^  Tbey  have  had  their  demand  effectuated  against  1831. 
the  joint  estate  surviving;  and  now  contend,  that  by 
the  accident  of  the  death,  they  shall  be,  not  only  upon 
an  equal,  but  upon  a  better  footing,  as  against  the 
sqmratse  creditors,  than  if  the  party  had  lived,  and  had 
become  a  bankrupt.  It  would  be  extraordinary  to  say 
chat"  It  is  clear  from  this  passage  in  his  judgment, 
that  Lord  JEldon  never  conceived  that  joint  creditors 
cofdd  have  a  right  to  resort  to  the  estate  of  a  deceased 
p^uptnpr  until  they  had  done  every  thing  in  their  power 
tQ  make  good  their  demands  against  the  joint  estate, 
l^id  that  even  then  their  demands  against  the  sepa- 
ijitte  estate  of  the  deceased  partner  must  be  post- 
poped  to  the  separate  debts  of  that  partner.  Even 
i^  JEx  parte  Kendall  (a),  which  was  a  petition  in  the 
bqpkruptcy  of  this  very  partnership,  and  in  which  Lord 
SIdon  seems  to  have  recognised  the  right  of  the  joint 
creditor  in  certain  circumstances  to  resort  to  the  assets  of 
die  deceased  debtor,  he  speaks  of  the  equity  in  terms  of 
gi^tdottbtand  surprise,  as  Lord  Thurlow  had  previously 
do^e  in  Hoare  v.  Contencin  (6);. and,  putting  the  case  of 
aH^f^pUcation  by  a  creditor  of  the  five  original  partners 
(the  very  case  which  this  bill  seeks  to  establish),  he  ex* 
prM^y  says,  *^  the  answer  to  that  application  might  be^ 
adoiitiing  his  right,  that  be  should  first  go  m  and  prove 
i^gpinat  the  estates  of  the  four."  (c)  It  is  clear,  therefore^ 
frqin  the  language  of  Lord  Eldon  both  in  Gray  v»  Chis^ 
todl  and  in  Ex  parte  Kendall^  that  the  mere  circumstance 
of  the  bankruptcy  of  the  surviving  partners,  did  not,  in  his 
ofMnion,  relieve  the  joint  creditor  from  the  obligation  of 
se^ng  his  remedy  in  the  first  place  against  those  who 
w^re  bis  debtors  at  law.  In  Vtdliawy  v.  Noble  (cf),  an* 
other  case  arisinsr  out  of  the  liabilities  of  this  same 

part* 
(fl)  17  K«.5I4.  {c)  17  Ves.  521.;  and  see  p.S25, 

(^)   1  Bro,  C.  C.  27.  626. 

(rf)  3  Mer.  593. 
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pkrthership,  the  decree  was  that,  subject  to  the  set-off*, 
the  debt  Bhould  be  proved  against  the  estate  of  the  bank- 
rupts, and  that  the  amount  of  the  deficiency  only  sfaoold 
be  charged  upon  the  estate  of  Devaj/ties.     The  decision, 
in  Caweil  v.  Sikes  (a),  proceeded  upon  the  fiict  of  a  clear 
deficiency  of  assets,  it  being  distinctly  proved  tliat  there 
were  no  joint  assets  to  answer  the  demand.    All  these 
cases  shew  that,  even  if  the  equity  exists,  which  upoB  the 
authorities  it  is  submitted  is  extremely  questionable^  tBe 
equity  is  of  a  secondary  kind,  and  cannot  arise  oriie 
made  available  until  the  joint  estate  of  the  surviviog 
partners  has  been  resorted  to  and  exhausted ;  and  tlwn 
only  to  the  extent  of  the  deficiency:  whereas  the  decfse 
of  Sir  fV.  Grant  in  the  present  case,  assumes  the  right  i>f 
the  Plaintiffs  to  pass  by  the  assets  of  the  surrivfag 
debtors,  and  go  at  once  for  their  whole  demand  agaiast 
the  estate  of  the  deceased  partner,  without  any  previaos 
investigation  or  accounts,  and  without  its  being  shewn 
that  the  Plantiffs  ha^e  been  unable  to  obtain  payment  of 
any  part  of  it  out  of  the  joint  estate.    That  certainly  can- 
not be  right;  and  Lord  Eldon  intimated  as  mock  wben 
the  appeal  was  before  him,  although  he  was  notabk^ 
before  he  quitted  office,  to  make  up  his  mind  as  to  the 
proper  mode  in  which  the  decree  should  be  remodelled. 
The  Defendants,  putting  their  case  at  the  lowest,  a^  fit 
all  events  entitled  to  an  inquiry  into  the  state  of  the 
assets  of  the  five  partners  at  the  time  of  Mr.  Dectynes* 
death. 


Mr.  Knight,  in  reply. 

The  Lord  Chancellor. 

This  case  has  been  very  fully  argued.     I  shall  not 

enter  at  length  into  the  matters  which  it  involves,  or  do 

more 

(a)  SRuss.  191. 
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more  now  than  advert  to  one  or  two  pointS)  as  to  the 
doctrine  of  courts  of  equity,  and  as  to  the  equity  upon 
which  the  cases  on  this  subject  rest. 

There  may  have  been  considerable  doubts  in  the  minds 
oF  Lord  Thurlaw  and  Lord  Eldon,  touching  the  origin  of 
tfab  equity;  and»  perhaps  it  would  not  be  going  too  far 
to  aay,  that  taking  what  has  been  said  by  those  learned 
Lords,  the  one  in  Hoare  v.  Conteiicin  {a\  and  the  other 
in  Ex  parte  Kendall  {b)^  a  suspicion  may  arise  that  if 
they  had  been  sitting  here  originally,  when  the  earliest 
of  the  cases  was  decided,  they  might  not  have  laid  the 
fbnndation  of  the  rule  that  has  since  prevailed.    That  is 

'certainly  possible.     But  it  is  perfectly  clear  that  they 
themselves  admit  the  existence  of  the  doctrine;  and  that 

'  ooe  of  them  at  least.  Lord  Eldon^  has  acted  upon  it ;  for 
it  was  justly  observed  by  the  very  learned  Judge  before 
whom  this  case  first  came,  and  who  gave  great  attention 
to  it,  upon  a  full  review  of  all  the  cases,  and  with  a  dis- 
tinct reference  to  what  Lord  Eldon  had  previously  said 
in  Ex  parte  Kendall^  that  although  Lord  Eldon^  in  Ex 
parte  Kendall^  expressed  some  surprise  at  the  introduc- 
doo  of  this  equity,  yet  he  did  not  intimate  a  doubt  of  its 
wistenoe^  and  that  he  had  indeed  acted  upon  it  in  Gray 
y^Cktmoell.  (c)  To  which  Sir  William  Grant  might  have 
added,  that  even  in  the  case  of  Ex  parte  Kendall  itself, 
where  his  Lordship  is  supposed  to  have  doubted  the 
propriety  of  the  rule,  and  where  he  certainly  expresses 
his  Ignorance  as  to  its  origin,  he  nevertheless  fully  re- 
cognised it.  That  Lord  Hardwicke  fully  recognised  the 
doctrine,  and  took  that  distinction  between  mercantile 
transactions  and  other  contracts,  which  was  afterwards 

referred 
(c)  9  Fri.  us. 
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*  furred  to  and  adopted  by  Sir  W.  Grouty  appesrsdoir 
from  the  case  of  Bishop  v.  Church*  (a) 

It  is  not  upon  slight  grounds,  certainly,  that  any  Court, 
either  of  law  or  of  equity,  ought  to  loosen  and  unsettle 
that  which  has  stood  for  so  long  a  period  as  nineteen 
years.    If  it  be  true  that  even  a  prevailing  error,  — -  what 
has  been  called  a  common  or  universal  error,  —  may  be 
said  to  make  the  law,  this  at  least  may  be  allowed  to  be 
a  sound  foundation  of  the  doctrine  I  am  referring  to^ 
namely,  that,  unless  a  great  and  manifest  deviation  from 
principle  shall  have  been  committed,  it  may  create  much 
further  mischief  to  reverse  an  individual  case  by  way  of 
correcting  a  slight  error,  if  that  error  has  been  acted 
upon  for  a  long  series  of  years,  than  to  leave  it  as  it 
stands ;  more  especially,  if  the  opinion  of  lawyers  and  the 
decisions  of  judges  have  been  ruled  by  it,  and  if  upon 
the  analogies  of  that  case,  the  same  principle  has  been 
recognised  and  adopted  in  other  cases  connected  with 
and  relating  to  it.  ^ 

Now  in  this  case  I  should  feel  myself  under  the  pres- 
sure of  these  considerations ;  but  I  am  relieved  from  all 
doubt,  when  I  find  that  the  same  principle^  which  was 
acted  upon  by  Lord  Eldon^  has  been  already  pursued 
and  followed  up  in  a  case  not  now  called  in  question. 
For  Sumner  v.  Powell  (A)  was  as  nearly  as  possible  tbe 
principal  case,  or  rather  it  was  a  decision  the  other  way, 
upon  circumstances  the  converse  of  the  present.   In  that 
case  there  was  an  obligation  constituted  by  covenant,  and 
it  was  held  that  the  whole  liability  arose  out  of  that 
covenant,  and  was  to  be  extended  no  further.    That 
being  a  case,  then,  the  converse  of  the  present,  it  may 
be  referred  to  as  touching  upon  the  principle  here.  Be- 

sidesy 


(a)  2  I  cs.  Sen*  371. 


(,b)  2  Mer.  50. 
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^'tiie  Master  of  the  Rolls  there  distanetly  recc^OW^ 
i  doctrine  now  sought  to  be  impeached^  and  h^  .e|c- 
»8ly  referred  to  this  case  of  Devaynes  v.  Noble^  in  a 
y'to  shew  that  when  it  was  before  him,  it  bad  not  been 
htly  dealt  with  by  his  Honor,  but  had  been  decided 
on  mature  deliberation,  and  after  a  full  examination 
ail  the  authorities. 

Decree  affirmed,  (a) 

(«)  Sec  Wilkinson  y.  Hendenon,  I  M^ne  ^  Keen,  ^SS. 
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BELL  V.  MARTIN. 


1831. 
March  U. 


^H£  Plaintiff  Maria  Elizabeth  Alleyne  Martin,  was  After  the  roar- 
entitled  to  considerable  personal  estate,  and  to  the  fee  feroale  fwird  a 
pie  of  a  moiety  of  a  plantation  in  the  colony  of  Z)^m^-  settlement  it 
er,  called  New  Orange  Nassau,  and  also,  in  the  event  the  direction 

her  attaining  twenty-one,  and  of  her  brother  dyim;  ?f 'he  Court, 
I       u  -.  i_    r       •       1      r  .         .  .         •  ,^  for  the  beneet . 

ler  that  age,  to  the  tee  simple  of  the  other  moiety  of  the  of  the  wife 

le  plantation.    She  and  her  brother  being  both  infants,  of  thc^'nitl!'* 
lit  in  their  names,  for  the  protection  of  their  persons  ria^  of  a 
I  fortunes,  was  instituted  by  their  next  friend  in  the  ^antadon^n 
irt  of  Chancery  in  England  against  all  proper  parties :  ^^erara^  of 
ding  that  suit,  the  female  Plaintiff,  before  she  or  her  ^as  seixed  in 

brother  fee  at  the  time 
of  the  mar* 
i;  the  husband  and  wife  afterwards  mortgage  the  estate  to  persons  havinfffull 
ce  of  the  settlement ;  by  the  law  of  Demerara  the  settlement  was  a  nullity^ 
in  no  manner  affected  the  rights  and  powers  of  the  husband  and  wife  over  the 
e :  -^  Held,  that  the  mortgage  is  valic^  inasmuch  as  the  equity  of  the  wife  and 
ren  attaches  only  upon  the  person  of  the  husband,  and  not  upon  the  estate. 
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brother  attained  the  age  of  twenty-one  jrears,  intermar- 
riedy  without  the  consent  of  the  Court,  with  the  Defend- 
ant Anthony  Crosbie  Martin :  and  an  order  was  made  in 
the  cause,  referring  it  to  Mr.  Popham^  then  one  of  the 
Masters  of  the  Court,  to  approve  of  a  proper  settlement 
of  her  real  and  personal  estate  upon  her  and  her  child- 
ren.    In  pursuance  of  that  order  an  indenture  of  setde- 
ment,  dated  the  27th  day  of  August  1802,  and  made 
between  Anthony  Crosbie  Martin  and  his  wife  of  the  one 
part  and  John  Longden  and  David  Milne  of  the  other 
part,  was  approved  of  by  the  master,  and  duly  exe- 
cuted.    By  this  settlement  Anthofiy  Crosbie  Martin^  in 
consideration   of  the    marriage,   bargained,    sold^  and 
assigned  unto  John  Longden  and  David  Milne^  their 
executors,  administrators,  and  assigns,  all  those  the  per- 
sonal estate  and   effects   therein   descril>ed   of  Maria 
Elizabeth  Alleyne  Martin^  and  all  right,  title,  claim  and 
demand,  both   at  law  and  in  equity,  of  htm  Anthomf 
Crosbie  Martin,  of,  in,  to,  and  out  of  the  same  and  every 
part  thereof,  to  hold  and  enjoy  the  same  unto  and  by 
John  Longden  and  David  Milnej  their  executors,  admi- 
nistrators and  assigns,  as  and  for   their   own   proper 
monies  and  property;    nevertheless   upon   trust,  after 
raising  a  certain  sum  for  the  purposes  therein-mentioned, 
to  lay  out  and  Invest  the  thereby  assigned  trust  premises 
in  government  or  real  securities  as  therein-mentioned; 
and  upon  further  trust,  that  John  Longden  and  Daoid 
Milne  and   the   survivor   of  them   and  the  executors 
and  administrators  of  such  survivor,  should,  from  time 
to  time,  during  the  joint  lives  oC  Antlumy  Crosbie  Mariin 
and  the  Plaintiff  his  wife,  pay  the  interest,  dividends, 
and  annual  produce  of  the  trust  monies,  stocks,  funds,  and 
securities,  and  every  part  thereof,  as  the  same  should 
from  time  to  time  become  due  and  payable,  unto  such 
person  or  persons,  and  for  such  intents  and  purposes 
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as  the  wife,  notwithstanding  her  n7arriage  should,  by 
any  note  or  writing  signed  by  her,  direct  or  appoint; 
but  so  as  not  to  deprive  her  of  the  intended  use  or 
benefit  thereof^  by  sale  or  mortgage  or  otherwise  in  the 
way  of  anticipation ;  and,  in  default  of  such  direction  or 
appointment,  that  they  should  from  time  to  time  pay 
the  same  into  her  proper  hands,  for  her  sole  and  sepa- 
rate use,  notwithstanding  the  marriage,  free  from  the 
debts,  intermeddling,  contracts,  or  engagements  of 
Anthony  Crosbie  Martin ;  and  her  receipts  were  to  be 
sufficient  releases  and  discharges  for  such  dividends, 
interest,  and  annual  produce:  and  in  case  she  should 
happen  to  survive  her  husband,  and  there  should  be 
one  or  more  child  or  children  of  Anthony  C.  Martin 
on  the  body  of  Maria  Elizabeth  Alleyne  his  wife,  then, 
from  and  immediately  after  the  decease  of  Anthony 
C*  Martin^  as  to  one  moiety  of  the  said  trust  monies, 
stocks,  funds,  and  securities,  upon  trust,  that  they,  John 
JLongden  and  David  Milne^  or  the  survivors  of  them, 
or  the  executors  or  administrators  of  such  survivor, 
should  assign,  transfer,  or  pay  the  same  unto  Maria 
Elizabeth  Alleyne  Martin  for  her  absolute  use  and  be- 
nefit ;  and  after  declaring,  as  to  the  other  moiety,  certain 
tmsts  for  the  benefit  of  the  issue  of  the  marriage,  it  was 
by  the  indenture  further  agreed,  that,  in  case  there 
should  be  no  child  of  the  marriage,  who  should  live, 
being  a  son,  to  attain  the  age  of  twenty-one  years,  or, 
being  a  daughter,  to  attain  that  age  or  be  married, 
then  John  Longden  and  David  Milne  should,  from  and 
after  the  decease  of  Anthony  C.  Martin  and  such 
failure  of  children,  pay,  assign,  and  transfer  the  last- 
mentioned  moiety  or  half-part  of  the  trust  monies  and 
premises  thereby  assigned,  and  the  stocks,  funds,  and 
securities  upon  which  the  same  should  be  laid  out 
or  invested,  or  so  much  thereof  as  should  not  have 
been  applied  by  way  of  advancement  as  therein  men- 
tioned, 
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brother  attained  the  age  of  twenty-one  jrears,  intermar- 
ried, without  the  consent  of  the  Court,  with  the  Defend- 
ant Anthony  Crosbie  Martin :  and  an  order  was  made  in 
the  cause,  referring  it  to  Mr.  Popham^  then  one  of  the 
Masters  of  the  Court,  to  approve  of  a  proper  settlement 
of  her  real  and  personal  estate  upon  her  and  her  child- 
ren.    In  pursuance  of  that  order  an  indenture  of  settle- 
ment, dated  the  27th  day  of  August  1802,  and  made 
between  Anthony  Crosbie  Martin  and  his  wife  of  the  one 
part  and  John  Longden  and  David  Milne  of  the  other 
part,  was  approved  of  by  the  master,  and  duly  exe- 
cuted.    By  this  settlement  Anthony  Crosbie  Martin^  in 
consideration   of  the    marriage,   bargained,    sold,  and 
assigned  unto  John  Longden  and  David  Milne^  their 
executors,  administrators,  and  assigns,  all  those  the  per- 
sonal estate  and   effects   therein   described   of  Maria 
Elizabeth  Alleyne  Martin^  and  all  right,  title,  claim  and 
demand,  both  at  law  and  in  equity,  of  him  Anthomf 
Crosbie  Martin,  of,  in,  to,  and  out  of  the  same  and  every 
part  thereof,  to  hold  and  enjoy  the  same  unto  and  by 
John  Longden  and  David  Milne,  their  executors,  admi- 
nistrators and  assigns,  as  and  for   their   own   proper 
monies  and  property ;    nevertheless   upon    trust,  after 
liaising  a  certain  sum  for  the  purposes  therein-mentioned, 
to  lay  out  and  Invest  the  thereby  assigned  trust  premises 
in  government  or  real  securities  as  therein-mentioaed,' 
and  upon  further  trust,  that  John  Longden  and  Dadd 
Milne  and   the   survivor   of  them   and  the  executors 
and  administrators  of  such  survivor,  should,  from  time 
to  time,  during  the  joint  lives  of^  Anthony  Crodne  Martin 
and  the  Plaintiff  his  wife,  pay  the  interest,  dividends, 
and  annual  produce  of  the  trust  monies,  stocks,  funds,  and 
securities,  and  every  part  thereof,  as  the  same  sboald 
from  time  to  time  become  due  and  payable,  unto  such 
person  or  persons,  and  for  such  intents  and  purposes 
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BB  the  wife,  notwithstanding  her  marriage  should^  by 
any  note  or  writing  signed  by  her,  direct  or  appoint ; 
but  so  as  not  to  deprive  her  of  the  intended  use  or 
benefit  thereof,  by  sale  or  mortgage  or  otherwise  in  the 
way  of  anticipation ;  and,  in  default  of  such  direction  or 
appointment,  that  they  should  from  time  to  time  pay 
the  same  into  her  proper  hands,  for  her  sole  and  sepa- 
rate use,  notwithstanding  the  marriage,  free  from  the 
debts,  intermeddling,  contracts,  or  engagements  of 
Anthony  Crosbie  Martin ,-  and  her  receipts  were  to  be 
sufficient  releases  and  discharges  for  such  dividends, 
interest,  and  annual  produce:  and  in  case  she  should 
happen  to  survive  her  husband,  and  there  should  be 
one  or  more  child  or  children  of  Anthony  C  Martin 
on  the  body  of  Maria  Elizabeth  Alleyne  his  wife,  then, 
from  and  immediately  after  the  decease  of  Anthony 
C*  Martin^  as  to  one  moiety  of  the  said  trust  monies, 
stocks,  funds,  and  securities,  upon  trust,  that  they,  John 
JLongdm  and  David  Milne^  or  the  survivors  of  them, 
or  the  executors  or  administrators  of  such  survivor, 
should  assign,  transfer,  or  pay  the  same  unto  Maria 
Elizabeth  Alleyne  Martin  for  her  absolute  use  and  be- 
nefit ;  and  after  declaring,  as  to  the  other  moiety,  certain 
tmsts  for  the  benefit  of  the  issue  of  the  marriage,  it  was 
by  the  indenture  further  agreed,  that,  in  case  there 
should  be  no  child  of  the  marriage,  who  should  live, 
being  a  son,  to  attain  the  age  of  twenty-one  years,  or, 
being  a  daughter,  to  attain  that  age  or  be  married, 
then  John  Longden  and  David  Milne  should,  from  and 
after  the  decease  of  Anthony  C  Martin  and  such 
fiulure  of  children,  pay,  assign,  and  transfer  the  last- 
mentioned  moiety  or  half-part  of  the  trust  monies  and 
premises  thereby  assigned,  and  the  stocks,  funds,  and 
securities  upon  which  the  same  should  be  laid  out 
or  invested,  or  so  much  thereof  as  should  not  have 
been  applied  by  way  of  advancement  as  therein  men- 
tioned, 
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tioaed)  unto  Maria  Elizabeth  AUeyne  Mariin  for  her 
absolute   use  and   benefit:    And   it  was  thereby  also 
agreed  and  declared,  that,  in  case  Anthony  C*  Martin 
'should  happen  to  survive  his  wife,  apd  there  should  be 
one  or  more  child  or  children  of  the  marriagCi  then, 
as  to  one  moiety  of  the  said  trust-monies  and  premises» 
the  same  should  be  held  upon  trust  to  pay  the  dividendsi 
interest,  and  annual  produce  thereof  unto  Anthony  C 
Martin  or  his  assigns  during  the  term  of  his  natunl 
life ;  and  as  to  the  other  moiety,  from  and  after  such 
decease  of  the  wife,  in  the  life-time  of  her  husband^  and 
also  as  to   the  first  mentioned   moiety,  of  which  the 
interest,  dividends,   and  annual  produce  were  so  di- 
rected  to  be  paid  to  the  husband  for   his   life,  from 
and  after  the  decease  of  him  Anthony  C.  Martinj  otf^ 
tain  trusts  were  declared,  for  tlie  benefit  of  the  child- 
ren of  the  marriage,  and  Anthony  C.  Martin  in  manner 
therein-mentioned :  But  if  there  should  be  no  child  ci 
the  marriage  who  should  live,  being  a  son,  to  attain  the 
age  of  twenty-one  years,  or,  being  a  daughter,  to  attain 
that  age  or  be  married,  then  the  trustees  were,  in  case 
Anthony  C  Martin  should  survive  his  wife^  to  permit 
and  suffer  him  and  his  assigns  to  receive  and  take  the 
dividends,  interest,  and  annual  produce  of  the  whole  of 
the  trust  monies  to  his  and  their  own  use  and  benefit 
during  his  natural  life ;  and  from  and  immediately  after 
his  decease,  to  pay,  assit^n,  and  transfer  the  same,  or  so 
much  thereof  as  should  not  have  been  applied  by  way 
of  advancement,  in  pursuance  of  the   powers  thereifl 
contained,  unto  such  person,  and  for  such  intents  and 
purposes,  and  in  such  parts,  shares,  and  proportions, 
manners,  and  form  as  Maria  Elizabeth  AUeyne  Martin^ 
by  her  last  will  and  testament,  &c.,  to  be  signed,  pob* 
lished  and  attested  as  therein-mentioned,  should  direct 
or  appoint ;  and  in  default  of  such  direction  or  appoint- 
meat,  unto  such  person  or  persons  as,  at  the  time  of 
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the  death  of  Maria  Elizabeth  Alleyne  Martin^  would  have        1831. 
been  entitled  to  her  personal  estate,  in  case  she  had     ^      -      ' 
died  without  having  been  married  and  intestate:  And  v. 

Anthony  C.  Martin  did  for  himself,  his  heirs^  executors^  Martik. 
and  administrators,  and  for  his  wife,  covenant  with  John 
Longden  and  David  Milne j  their  heirs,  executors,  and 
administrators,  and  she  Maria  Elizabeth  Alleyne  Martin^ 
so  far  as  in  her  lay,  and  she  could  and  lawfully  might, 
did  consent  and  agree,  that  in  case  she  should  live  to 
attain  the  age  of  twenty- one  years,  or  such  other  age, 
asy  according  to  the  laws  of  the  colony  of  Demerara^ 
should  render  her  competent  to  concur  in  the  settlement, 
he  Anthony  C.  Martin  and  she  Maria  Elizabeth  AUeyne 
Martin^  and  all  other  persons  claiming,  or  to  claim,  by, 
from,  under,  or  in  trust  for  them  or  either  of  them, 
would,  immediately  upon  her  attaining  the  age  of  twenty- 
one  years  or  such  other  age  as  aforesaid,  or  as  soon 
after  as  might  be,  at  the  costs  and  charges  o(  Anthony 
Cm  Martin^  by  such  conveyances  and  assurances  in  the 
law  as  John  Longden  and  David  Milne^  &c,  should  in  that 
behalf  ditect  and  reasonably  require,  convey  and  assure, 
unto  John  Longden  and  David  Milne^  their  heirs,  exe- 
cutors and  administrators,  as  well  all  that  undivided 
moiety  of  them  Anthony  C*  Martin  and  Maria  his 
wife  or  one  of  them  in  her  right,  as  also  the  other 
moiety  to  which  she,  or  Anthony  C.  Martin  in  her  right, 
was  entitled  in  reversion  or  remainder,  expectant  upon 
the  decease  of  her  brother  under  the  age  of  twenty-one 
years,  of  and  in  the  plantation  called  Neo)  Orange  Nassau^ 
with  the  boiling-houses,  still-houses,  and  other  out-houses 
and  buildings  thereunto  belonging,  situate  and  being  in 
the  colony  of  Demerara^  with  the  plantation  utensils  and 
implements,  slaves,  cattle,  and  all  other  estate  real  and 
penooal  thereunto  belonging,  situate,  lying,  and  being 
in  the  said  colony,  with  the  appurtenances,  to  hold  the 
same  unto  and  to  the  use  of  them  John  Longden  and 
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David  Milne^  their  heirs,  executors,  admiaistratort,  and^ 
assigns,  according  to  the  tenure,  nature,  and  quality  of 
the  same  premises  respectively,  upon  the  trusts,  and 
under  and  subject  to  the  same  powers,  provisoes,  dedar* 
ations  and  agreements  as  were  thereinbefore  expressed 
and  contained  of  and  concerning  the  beforementioned* 
trust-monies,  and  the  stocks,  funds,  and  securities  on 
which  the  same  should  be  invested,  or  as  near  and' con- 
formably to  the  said  trusts,  powers,  provisos,  declar* 
ations  and  agreements  as  the  deaths  of  the  persons  and 
the  nature  of  the  several  properties  would  permit:  andy 
in  order  that  the  respective  estates  thereby  settled  and 
covenanted  to  be  settled  might  go  in  the  same  course  dt 
succession,  it  was  agreed  and  declared  that  the  plantation^ 
hereditaments  and  premises,  should,  for  the  purposes  of 
the  settlement,  be  considered  as  personal  estate ;  and  that 
in  the  meantime,  and  until  such  conveyance,  assurancei 
or  settlement  should  be  executed  as  aforesaid,  the  rentt} 
issues,  and  produce  of  the  premises  so  to  be  conveyed, 
settled,  and  assured,  should  go  and  be  paid  to  and  re- 
ceived by  the  same  persons,  and  in  the  same  manner,  ss 
if  such  conveyance  and  assurance  had  been  actually 
made. 


Maria  Elizabeth  Alleyne  Martin^  some  time  after,  at- 
tained the  age  of  twenty-one  years ;  and  by  indentares 
of  lease  and  release,  bearing  date  the  2 1st  and  22d  days 
oi  January  1806,  indorsed  on  the  indenture  of  settlement, 
and  made  between  Anthony  C.  Martin  and  Maria  bis 
wife  of  the  one  part,  and  John  Longden  and  David  Mibie 
of  the  other  part,  —  reciting  that  Maria  E,  A.  Martin 
had  then  lately  attained  the  age  of  twenty-one  years,  and 
that  therefore  Anthony  C.  Martin  and    his  wife  were 
desirous,  in  pursuance  of  their  covenant  contained  is 
the  indenture,  to  make  and  execute  such  conveyance 
and  assurance  of  their  undivided  moiety  of  the  plsot- 
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atioD  and  hereditaments,  to  which  the  Plaintiff  or  her 
husband  in  her  right  became  absolutely  entitled  on  her 
altaining  the  age  of  twenty-one  years,  upon  the  trusts 
in   and   by   the    settlement    expressed,  —  Anthony  CL 
Martin  and  Maria  his  wife  granted,  bargained,  sold, 
aUened)  assigned,  transferred,  and  set  over  unto  John 
Zdmgden   and   David  Milne^  and   to   their   heirs  and 
assigns,  all  that  one  undivided  moiety  of  them,  An^ 
ihonjf  C.  Martin  and  Maria  his  wife,  or  one  of  them 
in.  her  right,  of  and  in  the  plantation  or  parcel  of  land 
and  hereditaments  commonly  called  Nem  Orange  Nassau^ 
with  all  houses  and  out-houses  and  buildings  thereunto 
annexed,  with  the  plantation  utensils  and  implements, 
slaves  and  cattle,  and  the  offspring  and  progeny  thereof 
respectively,  and  all  tbe  appurtenances  whatever  to  the 
said  hereditaments  and  premises  belonging,  and  of  and 
ia  all  other  the  hereditaments  and  premises  in  and  by 
tbe  indenture  of  settlement  covenanted  and  agreed  to  be 
conveyed  and  assigned  respectively,  to  hold  such  part  or 
parts  of  the  same  plantation,  hereditaments,  and  pre- 
mises as  were  of  the   nature  of  real  estate  with  the 
appurtenances,  unto  and  to  the  use  of  John  Longden  and 
David  Milncy  their  heirs  and  assigns,  and  to  hold  such 
part  and  parts  of  the  said  premises  as  were  of  the  nature 
of  personal  estates  or  chattel  interests,  and  every  part 
thereof)  unto  the  said  John  Longden  and  David  Milne^ 
their  executors,  administrators,  and  assigns,  according  to 
the  nature  and  quality  thereof,  nevertheless,  upon  and 
for  the  several  trusts,  and  subject  to  the  provisoes,  de- 
clarations, and  agreements  in  and  by  the  indenture  of 
tbe  27tli  oi  August  1802  expressed  and  declared  of  and 
concerning  the  same,  or  such  or  so  many  of  them  as 
were  then  subsisting  undetermined  and  capable  of  taking 
effect 
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These  several  indentures  were  duly  recorded  in  the 
proper  office  in  the  colony  of  Demerara, 
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The  brmher  of  Mrs.  Martin  attained  twentywone'Miid 
afterwards  died,  leaving  a  daughter  Jane  VEtpiniai 
hit  only  child.  David  MUne  was  his  eveeotcyr  atl9  tlUi 
guardian  of  his  child.  '> 

In  the  year  1807)  or  soon  afterwardsi  the  plantatidd 
and  estates  became  indebted  to  various  person^'  foA 
stores  and  supplies;  and  it  was  deemed  iiecessiuy  iJki? 
raise  a  sum  of  money  for  the  use  and  benefit  df'tttf 
estate,  and  to  meet  the  wants  of  Mr.  and  Mrs.  MartiHi 
and  olJane  L'Espinasse.  Mr.  John  fVUsoHj  who  resided  ik' 
Demeraroy  had  been  for  some  time  receiver  and  mta'^qf^ 
of  the  plantation ;  and  in  order  to  procure  funds  to  eUddir 
him  to  carry  on  the  concern,  he  drew  a  bill  aftxtkekfH^' 
for  a  sum  of  15222.  IBs.  2d.j  on  Mr.  Gladstone  a  nHsrdiM' 
of  Liverpool.  He  at  the  same  time  sent  to  Mr.  GrlddsM^ 
a  letter  explaining  the  reason  why  and  the '  par{X)ip^  idh 
which  the  bill  was  drawn ;  and  in  it  he  gave  an  aodbiitff 
of  the  pecuniary  state  of  the  plantation,  and  propbaJBd* 
that  Mr.  Gladstone  should  become  consignee  of  thephdil^ 
ation  in  Etigland.  Anthony  C  Martin  also  sent  a  \M^ 
to  David  Milne,  dated  the  21st  day  of  January  160(11,  W 
closing  a  copy  of  Wilson*8  letter  to  Mr.  GladstMe*  'the 
intention  was  that  Mr.  Gladstofie  should  becodie  tte* 
consignee  in  England  of  the  plantation,  and  sHoirfd  fio^ 
that  character  advance  the  amount  of  the  bill  and  stiflV' 
other  sums  as  might  be  necessary  for  the  purposes  of  tbis' 
concern.  Upon  the  arrival  of  the  letters  of  Mr.  WiUii' 
and  Mr.  Martin  in  England,  some  correspondence  W 
the  subject  took  place  between  Mr.  Gladstone  and  DabU 
Milne,  and  Mr.  Gladstone  paid  a  sum  of  SOSL  17$.  Si 
in  part  of  the  bill ;  but  they  did  not  finally  come  to  ariy 
agreement  as  to  the  terms  upon  which  Mr.  GUubMi 
should  accept  the  bill  of  exchange,  and  act  as  Ae^ 
consignee  of  the  plantation*  in  England ;  and  Mr.  GUd* 
stone  bad  no  fiirther  transaction  connected  wMi  tM 
plantation.     In  the  hope  of  obtaining  better  tefiss^dilui 
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were  required  by  Mr.  Gladskme,  David  Milne  applied 
to  the  house  of  Meed  and  Bell  in  London^  with  whom 
l|e  hufl.sGfne  connection  in  business:  and  it  was  ultimately 
agreed  between  Mr.  Milne  and  the  firm  of  Reed  and 
Bell  that  they  should  make  the  necessary  advances 
(or  the  estate,  and  receive  the  consignments  as  pro- 
posed in  Mr.  Wilson's  letter ;  that,  there  being  a  sum  of 
90SL  ns.  Sd.  due  to  Mr.  Gladstone  in  respect  of  his 
advascesv  Messrs.  Reed  and  Bell  should  pay  him  that 
•um;  and  that  a  mortgage  should  be  executed  to  them 
of  the  plantation  and  property  in  Demerara  to  secure 
tfi,t)iem  the  advances  they  might  make  in  respect  of  it 
In  pursuance  of  this  arrangement,  Messrs.  Reed  and  Bell 
advanced  money  and  accepted  bills ;  and  an  indenture  of 
quMTtgage  was  prepared  for  execution,  bearing  date  the 
Slst  of  March  1809,  and  made  between  Anthony  C 
Mfirtin  and  Maria  his  wife  of  the  first  part,  JoJm  Long" 
d^  and  David  Milne  of  the  second  part,  and  James  Bell 
qf  the  third  part,  which  James  Bell  together  with  C/iarles 
B£ed  were  then  the  partners  of  the  bouse  of  Reed  and 
JBdl^  whereby,  after  reciting  that  Anthony  C.  Martin  and 
Maria  bis  wife,  and  also  David  Milne  as  such  executor 
and  guardian  as  aforesaid,  had  applied  to  and  requested 
Jfimes  Bell  to  advance  and  lend  the  sum  of  1000/1, 
apd  that,  in  order  to  secure  the  repayment  thereof 
with  interest,  after  the  rate  of  6  per  cent.,  and  also  any 
farther  sum  of  money  which  James  Bell  might  advance 
for  Anihoagf  C.  Martin  and  his  wife,  and  also  for  David 
Milne  as  such  guardian,  and  any  or  either  of  them,  not 
exceeding  the  sum  of  3000/.,  and  interest  at  the  rate 
afi>reaaid  on  such  further  sum  or  sums  of  money  from 
the  time  or  respective  times  of  advancing  the  same,  they 
Amthmy  C  Martin  and  Maria  his  wife,  and  also  John 
Ldmgderi  and  David  Milne,  had  proposed  and  agreed  to 
aaigo  the  entirety  of  the  plantation^  hereditaments,  and 
premises  to  James  Bell,  his  executors,  administrators, 
ypL,  II.  M  m  and 
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and  assigns  by  way  of  mortgage,  it  was  witnessed,  that 
in  consideration  of  the  said  sum  of  1000^  paid  to  Anthony 
C.  Martin  and  Maria  his  wife,  and  to  David  Milne  as 
such  guardian  as  aforesaid,  in  trust  for  Jane  UEspinasUf 
and  for  the  other  considerations  therein  mentioned,  John 
Longden  and  David  Milne^  at  the  request  and  by  the 
direction  and  appointment  of  Antho(iy  C  Martin  and 
Maria  his  wife,  did  grant,  bargain,  sell,  demise,  assign, 
transfer,  and  set  over,  and  Anthony  C  Martin  and  Maria 
his  wife  did  direct,  limit,  and  appoint,  grant,  bargain, 
sell,  demise,  assign,  and  set  over,  ratify,  and  confirm, 
and  also  David  Milne,  as  such  executor  or  guardian  as 
aforesaid,  did  grant,  bargain,  sell,  and  demise,  assign, 
transfer,  and  set  over  unto  James  Bellj  his  executors, 
administrators,  and  assigns,  all  that  the  entirety  of  the 
plantation  or  parcel  of  land  commonly  called  or  known 
by  the  name  of  New  Orange  Nassau,  with  the  boiling- 
house,  curing-house,  still-houses,  and  other  out-houses 
and  buildings  thereunto  belonging,  situate,  lying,  and 
being  in  the  colony  of  Demerara,  together  with  the 
plantation,  utensils,  and  implements,  slaves,  and  catde, 
and  the  offspring  and  progeny  thereof  respectively,  to 
hold  unto  James  Bell,  his  executors,  administrators,  and 
assigns  for  the  term  of  1000  years  thence  next  ensuing, 
subject  to  a  proviso  for  redemption  on  payment  of  the 
sum  of  1000/.  and  interest,  in  manner  therein  mentioned, 
together  with  such  further  sum  or  sums  of  money,  not 
exceeding  the  sum  of  SOOOL,  which  James  Bell  should 
advance  for  Anthony  C.  Martin  and  the  Plaintiff,  and 
also  David  Milne,  in  their  respective  capacities,  with  in- 
terest at  the  rate  aforesaid. 


This  indenture  was  executed  by  Anthony  C.  Martin 
and  Maria  his  wife,  and  by  David  Mibie,  and  was  duly 
enrolled  and  registered  at  Dcmerara,  according  to  the 
law  prevailing  in  that  colony. 

The 
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The  advances  made  by  the  house  of  Reed  and  Bell 
on  account  of  the  plantation  and  its  owners  having 
greatly  exceeded  the  amount  of  their  mortgage,  Messrs. 
Reed  and  BeU  requested  from  David  Milne  and  An- 
ihony  C  Martin  and  Maria  his  wife  a  further  secu- 
rity; and  accordingly  a  deed-poll  of  further  charge 
and  mortgage,  bearing  date  the  14th  of  September 
1812,  was  endorsed  on  the  last- mentioned  indenture 
of  mortgage.  This  deed-poll  was  made  in  the  names 
of  Anthony  C.  Martin  and  Maria  his  wife,  and  John 
Longden  and  David  Milne,  and  thereby,  after  reciting 
that,  since  the  date  and  execution  of  the  indenture  of 
the  81st  of  March  1809,  James  Bell  had  lent  and  ad- 
vanced to  Anthony  C  Martin  and  Maria  his  wife,  and  to 
David  Milne  as  such  executor  and  guardian  as  aforesaid, 
the  further  sum  of  3000/.,  and  that  Anthony  C.  Martin 
and  his  wife  and  David  Milne  had  requested  James  Bell 
to  advance  and  lend  a  further  sum  to  the  extent  of 
9000/.,  exclusive  of  the  sum  then  due  to  him,  which  he 
had  consented  to  do  upon  having  the  same  with  interest 
secured  to  him  by  a  further  charge  or  mortgage  upon 
the  plantation,  it  was  declared  that,  in  consideration  of  the 
further  advance  to  be  made  by  James  Bell,  they,  Anthony 
C  Martin  and  Maria  his  wife,  and  John  Longden  and 
David  Milne,  did  subject  and  charge  the  plantation  with 
the  repayment,  not  only  of  the  sum  of  3000/.  and  interest, 
but  also  of  all  such  further  sums  as  the  said  James  Bell 
bad  then  already  advanced,  or  should  thereafter  advance, 
with  interest,  after  the  rate  of  6  per  cent.,  not  exceeding 
the  sum  of  9000/.  exclusive  of  the  sum  of  3000/. ;  and 
Anthony  C.  Martin  and  Maria  his  wife,  and  John 
Longden  and  David  Milne,  covenanted  that  the  plant- 
ation and  hereditaments  should  stand  charged  as  well 
with  the  sum  of  3000/.  and  interest,  as  with  such  other 
sum  as  James  BeU  should  advance  as  aforesaid. 

M  m  2  David 
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David  Milne  executed  this  deed-poll  for  himself,  and, 
by  power  of  attorney  authorising  hiin  so  to  do^  for  the 
other  parties  to  it;  and  it  was  duly  enrolled  and  regis* 
tered  in  the  colony  oi  Demerara.  The  name  of  James 
Bellfit  was  admitted,  was  made  use  of  in  these  transactions 
as  a  trustee  on  behalf  of  himself  and  of  Charles  Reed  as 
copartners. 


The  sums  of  money  advanced  by  Messrs.  Reed  and 
Bell  on  account  of  the  plantation  and  the  owners  of  it, 
subsequently  to  1812,  having  greatly  increased  in  amount, 
it  became  necessary  that  a  further  security  should  be  exe- 
cuted to  them;  and  accordingly  a  power  of  attorney,  bear- 
ing date  the  1st  of  March  1815,  was  executed  by  Anthonjf 
C.  Martin  and  his  wife  to  John  Wilson^  Esq.  of  Demerara^ 
thereby  authorising  him  to  appear  before  the.  commis- 
sioners of  the  court  of  civil  and  criminal  justice  o(  De- 
meraraj  and  in  the  names  of  them  Anthony  C  Martin 
and  Maria  his  wife,  as  the  lawful  proprietors  of  an  un- 
divided moiety  of  the  plantation  named  New  Orange 
Nassau,  to  declare  them,  Anthony  C.  Martin  and  Maria 
his  wife,  to  be  truly  and  justly  indebted  unto  James  Bdl 
of  London^  merchant,  a  partner  in  the  mercantile  house 
or  firm  of  Reed,  Bell,  and  Co.,  his  order,  heirs,  or  as- 
signs, in  the  sum  of  8612/.  19^.  5d. ;  and  to  promise  to 
repay  the  sum  of  8612/.  195.  5d.  to  James  Bellj  his  order, 
heirs,  or  assigns,  free  and  without  charges,  in  three  equal 
annual  instalments,  at  the  times  therein  mentioned,  with 
interest ;  and  for  the  better  security  thereof,  to  put  the 
said  (7.  Bell  in  possession  of  the  one  undivided  moiety  of 
the  plantation  called  New  Orange  NassaUy^ith  all  negroes 
thereupon  belonging  to  the  same,  buildings,  and  fiirtber 
dependencies,  to  be  taken  by  both  the  respective  parties, 
according  to  the  inventory  thereof,  until  the  debt  of 
86 1 2/.  1 9s,  5d,f  with  the  interest  due  thereon,  should  ha^e 
been  paid  off  and  settled;  with  power  to  James  Bell  toad' 
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minister  alone  the  undivided  half  of  the  plantation,  or  to        188t. 
cause  it  to  be  administered  by  his  agents,  and  to  ship  and        ~  ^ 
consign, the  produce  already  in  hand  and  further  to  be  v. 

gathered  to  such  persons  or  houses  of  trade  in  London^ 
and,  in  case  of  the  surrender  of  the  colony  to  Holland^ 
in  Amsterdam^  as  James  Bell  should  think  proper.  The 
instrument  contained  various  other  clauses  in  order  to 
make  the  security  eifectual^  according  to  the  law  of  the 
colony. 

A  similar  power  of  attorney  was  executed  to  John 
Wilson  by  David  Milne  and  Join  Longden ;  and  the 
name  of  the  Defendant  James  Bell  was  used  in  both 
these  documents  in  trust  for  himself  and  his  partners. 

By  virtue  of  these  powers  John  Wilson  appeared  as 
tfae  attorney  of  Anthony  C.  Martin  and  his  wife,  ami 
of  J.  Longden  and  David  Milne  as  trustees,  before  the 
court  of  criminal  and  civil  justice  at  Demerara^  and,  in 
the  forms  required  by  the  Dutch  law,  passed  a  mortgage 
of  a  moiety  of  the  plantation,  dated  the  1st  o(  September 
1815,  in  the  terms  and  upon  the  conditions  contained 
in  tfae  letters  of  attorney.  Shortly  afterwards,  what  was 
called  a  sentence  of  willing  condemnation  was  obtained 
against  the  plantation,  whereby  the  house  of  Iteed^  Belly 
and  Co.  became  entitled  to  sell  the  plantation,  and  to 
apply  the  money  arising  from  the  sale  in  liquidation  of 
their  debt 

At  a  subsequent  period  Bell  and  Grant  became  the 
successors  in  business  of  Reed  and  Bell^  and  the  debt 
and  the  securities  were  vested  in  the  new  firm. 

A  settlement  of  accounts  having  taken  place,  an  agfee<^ 
ment  was  entered  into,  bearing  date  the  27th  day  of 
April  1820,  and  made  between  Bell  and  Grant  as  eo- 
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partners  of  the  one  part,  and  Afithony  C.  Martin  and 
his  wife  of  the  other  part,  whereby  —  after  reciting  that 
V.  Anthony  C.  Martin  was  indebted  to  the  Defendants  as 

partners  and  successors  in  trade  of  the  house  of  Reed^ 
Bell,  and  Co.  in  a  considerable  sum  of  money  secured 
to  them  by  several  mortgages  upon  certain  estates  of 
Anthony  C.  Martin  in  Ireland^  and  upon  the  moiety  of 
a  plantation  called  New  Orange  Nassau  in  Demerara^ 
which  last-mentioned  mortgage  was  taken  in  the  naice 
of  James  Belly  as  a  partner  in  the  house  of  Reed^  Bellf 
and  Co.,  on  behalf  of  the  firm ;  and  that  disputes  had 
for  some  time  existed  between  Anthony  C.  Martin  and 
Bell  and  Grants  their  predecessors  or  partners,  respect- 
ing the  balance  claimed  by  them  to  be  due  from  Anihong 
C  Martin^  amounting  on  the  31st  of  December  1819  to 
the  sum  of  10,331/.  1;.  8^.,  from  which  sum  Anthony  C 
Martin  claimed  certain  allowances  in  respect  of  an 
alleged  possession  of  the  mortgaged  estates  by  the 
house  of  Reedi  Bell,  and  Co. ;  and  in  order  to  put  an  end 
to  these  disputes,  the  parties  thereto  had  agreed  to  the 
terms  and  conditions  therein  mentioned,  —  it  was  wit- 
nessed that,  for  the  considerations  therein  mentioned, 
Anthony  C.  Martin  and  the  Plaintiff  his  wife  and  the 
Defendants  did  thereby  severally  and  respectively  co- 
venant with  the  other  and  others  of  them,  that  the 
amount  then  due  from  Anthony  C.  Martin  upon  the 
several  mortgages  should  be  agreed  at  the  sum  of  9000/^ 
as  a  final  balance,  such  balance  to  be  binding  and  con- 
clusive on  both  parties ;  that  Anthony  C.  Martin  should 
relinquish  all  title  and  claim  to  allowances  and  deduc- 
tions, and  Bell  and  Grant  agree  to  limit  and  reduce 
their  demand  to  that  sum ;  that  Anthony  C.  Martin 
should,  within  nine  months,  pay  the  sum  of  9000/.) 
or  the  greater  or  less  sum  as  the  case  might  be,  which 
should  then  be  due,  with  interest;  that  in  the  meantime 
Bell  and  Grant  should  retain  the  mortgage  securities 
and  all  the  title  deeds  relating  thereto,  and  all  remedies 
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thereon,  except  only  so  far  as  such  remedies  might 
be  suspended  or  varied  by  the  agreement;  that  they 
should  be  at  liberty,  immediately  on  the  execution  of  v. 

the  agreement,  and  should  be  authorised  by  Anthony 
C.  Martin  and  his  wife  and  all  proper  parties,  by  an 
instrumetit  to  be  executed  at  the  same  time  with  the 
agreement,  to  take  such  proceedings  on  or  by  virtue  of 
the  mortgage  of  the  moiety  of  the  plantation  and  estate 
called  New  Orange  Nassau  as  by  the  law  of  Demerara 
might  be  necessary,  to  ratify  and  confirm  the  mortgage 
thereon  for  the  sum  of  9000/.,  or  the  greater  or  less  sum 
actually  due,  as  the  case  might  be,  and  interest,  as  the 
counsel  for  the  Defendants  should  advise,  and  as  fully 
and  eflFectually  in  every  respect  as  if  all  the  forms  used 
in  Demerara  for  such  a  purpose  were  therein  inserted  ; 
that  if  Anthony  C,  Martin  should  not  within  the  time 
prescribed  pay  the  princii>al  and  interest,  Bell  and 
Grant  should  be  at  liberty,  and  they  were  thereby 
authorised,  to  foreclose  the  mortgage  of  the  plantation, 
and  to  enter  thereon  and  make  sale  thereof,  and  the 
stocks,  slaves,  and  effects  thereon,  or  to  take  such  other 
proceedings  relative  to  the  moitgage  and  estate  as  they 
should  think  fit,  without  being  compelled  to  have  re- 
course in  the  first  instance  to  the  mortgages  on  the 
estates  in  Ireland;  it  being  the  intent  and  meaning  of 
all  the  parties  that  the  mortgage  on  the  plantation 
in  Demerara  should  be  deemed  and  considered  as  the 
first  security  to  the  Defendants,  and  to  be  resorted  to 
by  them  in  the  first  instance :  and  it  was  further  agreed 
that  although  Anthony  C.  Martin  should  not  within 
the  time  limited  pay  the  sum  of  9000/.,  yet  the  sum 
of  9000/.  should  be  taken  as  the  agreed  debt  between 
the  parties  upon  the  old  account,  and  neither  party 
should  be  at  liberty  to  open  the  same,  and  revive  any  of 
the  claims  or  disputes  existing  between  them,  touching 
the  amount  of  the  debt  or  the  debts  claimed  thereupon^ 
previously  thereto ;  that  Anthony  C.  Martin  and  his 
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David  Milnej  their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  tenure,  nature,  and  quality  of 
the  same  premises  respectively,  upon  the  trusts,  and 
under  and  subject  to  the  same  powers,  provisoes,  declar- 
ations and  agreements  as  were  thereinbefore  expressed 
and  contained  of  and  concerning  the  beforementioned 
trust-monies,  and  the  stocks,  funds,  and  securities  on 
which  the  same  should  be  invested,  or  as  near  and  con- 
formably to  the  said  trusts,  powers,  provisos,  declar- 
ations and  agreements  as  the  deaths  of  the  persons  and 
the  nature  of  the  several  properties  would  permit :  and, 
in  order  that  the  respective  estates  thereby  settled  and 
covenanted  to  be  settled  might  go  in  the  same  course  of 
succession,  it  was  agreed  and  declared  that  the  plantation, 
hereditaments  and  premises,  should,  for  the  purposes  of 
the  settlement,  be  considered  as  personal  estate ;  and  thai 
in  the  meantime,  and  until  such  conveyance,  assurance^ 
or  settlement  should  be  executed  as  aforesaid,  the  rents, 
issues,  and  produce  of  the  premises  so  to  be  conveyed, 
settled,  and  assured,  should  go  and  be  paid  to  and  re^ 
ceived  by  the  same  persons,  and  in  the  same  manner,  as 
if  such  conveyance  and  assurance  had  been  actually 
made. 


Maria  Elizabeth  Alleyne  Mart  in  j  some  time  after,  at- 
tained the  age  of  twenty-one  years ;  and  by  indentures 
of  lease  and  release,  bearing  date  the  21st  and  22d  days 
of  January  1806,  indorsed  on  the  indenture  of  settlement^ 
and  made  between  Anthony  C.  Martin  and  Maria  bis 
wife  of  the  one  part,  and  John  Longden  and  David  Mibn 
of  the  other  part,  —  reciting  that  Maria  E.  A.  Martini 
had  then  lately  attained  the  age  of  twenty-one  years,  and 
that  therefore  Anthony  C.  Martin  and  his  wife  were 
desirous,  in  pursuance  of  their  covenant  contained  io 
the  indenture,  to  make  and  execute  such  conveyance 
and  assurance  of  their  undivided  moiety  of  the  plant- 
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charging  the  debts  due  from  the  moiety  of  the  plant-  lUt* 
attoo  belonging  to  Anthony  C.  Martin  and  the  Plaintiff 
ha  wife,  or  one  of  them ;  partly,  at  the  request  and 
entreaty  of  Mrs.  Martin^  for  the  subsistence  of  herself, 
her  husband,  and  children,  to  provide  them  with  com« 
forts,  and  to  preserve  them  from  wanting  the  common 
necessaries  of  life ;  and  partly  for  the  purpose  of  supply^ 
ing. stores  for  the  use  of  the  plantation,  and  in  their 
clmracler  of  consignees  to  the  plantation. 

In  1820,  a  suit  was  instituted  in  the  Court  of  Chancery, 
in  the  name  of  the  infant  Jane  UEspinasse^  by  her  next 
friend»  to  which  Reed  and  BeU^  together  with  A»  C 
Martin  and  his  wife,  and  George  Milne^  were  Defend- 
ai^s.     By  a  decree  in  that  suit,  bearing  date  the  85th 
day  o(  March  1820,  it  was  referred  to  the  Master  to  in- 
quire whether  the  estate  of  the  infant  had  been  or  was 
liable  in  respect  of  any,  and  if  any  of  which,  of  the 
^yeral  sums  secured  by  the  mortgage  and  further  cliarge 
liearing  date  the  31st  of  March  1809  and  the  5th  of 
Sqp^^mber  1815.     The  Master  made  his  report  in  that 
cause  on   the  20th   oi  February  1821;  and   by  it  he 
allowed  the  Defendants  Reed  and  Bell  such  sums  as 
fr^re  properly  chargeable  against  the  infant's  moiety* 

.The  present  bill  was  filed  by  Mrs.  Martin  for  the 
purpose  of  having  it  declared  that  the  several  mortgages 
and  charges  were  fraudulent  and  voidy  as  against  the 
articles  of  agreement  of  the  27th  day  of  August  1802, 
and  the  settlement  of  the  21st  and  22d  days  of  January 
1806. 

A  cross  bill  was  filed  by  James  Christian  Clement  Bell 
and  Robert  Grants  the  present  partners  in  the  firm  of 
Bell  and  Grants  for  the  purpose  of  establishing  the 
mortgages  and  charges. 

By 
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The  brother  of  Mrs.  Martin  attained  twenij^me' 
afterwards  died,  leaving  a  daughter  Jane  L^EtphuUM 
hb  only  child.  David  Milne  was  his  execotor  ahd  tMi 
gaardian  of  his  child. 


ii- 
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In  the  jear  IdO?^  or  soon  afterwards,  the  platftatidtt 
and  estates  became  indebted  to  various  persons  IM 
stores  and  snpplies ;  and  it  was  deemed  necessary  thy 
raise  a  sum  of  money  for  the  use  and  benefit  oTm 
estate,  and  to  meet  the  wants  of  Mr.  and  Mrs.  Martbil 
and  oiJane  UEspinasse.  Mr.  John  WUsoHj  who  resided  ik' 
Demerara^  had  been  for  some  time  receiver  and  manage 
of  the  plantation ;  and  in  order  to  procure  funds  to  (ebabU) 
him  to  carry  on  the  concern,  he  drew  a  bill  of  exefaM^'* 
for  a  sum  of  1522^  155.  2d.y  on  Mr.  GladsimeeL  nMMMttK' 
of  Liverpool^  He  at  the  same  time  sent  to  Mr.  GlUshit 
a  letter  explaining  the  reason  why  and  the  porposei  W 
which  the  bill  was  drawn ;  and  in  it  he  gave  ah  acebtiltf 
of  the  pecuniary  state  of  the  plantation,  and  ptopcMBd'' 
that  Mr.  Gladstone  should  become  consignee  of  tfaephdriP 
ation  in  England.  Anthony  C*  Martin  also  sent  a  lertei^ 
to  David  Milne,  dated  the  21st  day  of  January  JBOSfVir 
closing  a  copy  of  Wilson*s  letter  to  Mr.  GladstoHe.  TiM 
intention  was  that  Mr.  Gladstone  should  become  W' 
consignee  in  England  oi  the  plantation,  and  shoirtd  M^ 
that  character  advance  the  amount  of  the  bill  and  sfkAf 
other  sums  as  might  be  necessary  for  the  purposes  oFtBfe 
concern.  Upon  the  arrival  of  the  letters  of  Mr.  WUM 
and  Mn  Martin  in  England,  some  correspondence  oM 
the  subject  took  place  between  Mr.  Gladstone  and  DttoH 
Milne,  and  Mr.  Gladstone  paid  a  sum  of  808/.  17t.  Sdl 
in  part  of  the  bill ;  but  they  did  not  finally  come  to  arijf 
agreement  as  to  the  terms  upon  which  Mr.  OladtMi 
should  accept  the  bill  of  exchange,  and  act  as  Ae^ 
consignee  of  the  plantation'  in  England ;  and  Mr.  Oki' 
stone  had  no  further  transaction  connected  with  iM' 
plantation.     In  the  hope  of  obtaining  better  tef bs^tfi^ 

welt 
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fere  required  by  Mr,  Gladstone,  David  Milne  Applied  IBtK' 
to.  the  bouse  of  Beed  and  Bell  in  Lmdon,  with  whom 
|)l|  had.  some  connection  in  business:  and  it  was  ultimately 
■greed  between  Mr.  Milne  and  the  firm  of  Reed  and 
BM  that  they  should  make  the  necessary  advances 
f^r  the  estate,  and  receive  the  consignments  as  pro- 
posed in  Mr.  Wilson's  letter ;  that,  there  being  a  sum  of 
9^fiL  lis*  Sd.  due  to  Mr.  Gladstone  in  respect  of  his 
edivaacesi  Messrs.  Beed  and  Bell  should  pay  him  thai 
sum;  Mid  that  a  mortgage  should  be  executed  to  them 
of  thfi  plantation  and  property  in  Demerara  to  secure 
Ip^^em  the  advances  they  might  make  in  respect  of  it 
Ijl, pursuance  of  this  arrangement,  Messrs.  Beed  and  Bell 
B^Tanced  money  and  accepted  bills ;  and  an  indenture  of 
n^tgage  was  prepared  for  execution,  bearing  date  the 
S.^t  of  March  1809,  and  made  between  Anthory  C 
j^r/in  and  Maria  his  wife  of  the  first  part,  John  Long" 
^^  and  David  Milne  of  the  second  part,  and  James  Bell 
qf.tbc  third  part,  which  James  Bell  together  with  C/iarles 
Bfi^  were  then  the  partners  of  the  house  of  Beed  and 
JjK^  whereby,  after  reciting  that  Anthony  C.  Martin  and 
Jiafaria  his  wife,  and  also  David  Milne  as  such  executor 
and  guardian  as  aforesaid,  had  applied  to  and  requested 
JIffmes  Bell  to  advance  and  lend  the  sum  of  1000/1, 
rad  that,  in  order  to  secure  the  repayment  thereof 
lyith  interest,  after  the  rate  of  6  per  cent.,  and  also  any 
fqrtfaer  sum  of  money  which  James  Bell  might  advance 
ffr  Anthony  C,  Martin  and  his  wife,  and  also  for  David 
Nfilne  as  such  guardian,  and  any  or  either  of  them,  not 
ling  the  sum  of  3000/.,  and  interest  at  the  rate 
on  such  further  sum  or  sums  of  money  from 
iki%  time  or  respective  times  of  advancing  the  same,  they 
Amthomf  (X  Martin  and  Maria  his  wife,  and  also  John 
l4mgderi  and  David  Milne^  had  proposed  and  agreed  to 
aaigo  the  entirety  of  the  plantation;  hereditaments,  and 
piiemisea  to  James  Bell,  his  executors,  administrators, 
Ypl*  I|.  Mm  and 
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18S1.        and  assigns  by  way  of  mortgage,  it  was  witnessed,  that 
in  consideration  of  the  said  sum  of  1000^  paid  to  Anthony 
C*  Martin  and  Maria  his  wife,  and  to  David  Milne  as 
such  guardian  as  aforesaid,  in  trust  for  Jane  L*Eq)inassef 
and  for  the  other  considerations  therein  mentioned,  Join 
Longden  and  David  Milne^  at  the  request  and  by  the 
direction  and  appointment  of  Anthony  C  Martin  and 
Maria  his  wife,  did  grant,  bargain,  sell,  demise,  assign, 
transfer,  and  set  over,  and  Anthony  C  Martin  and  Maria 
his  wife  did  direct,  limit,  and  appoint,  grant,  bargain, 
sell,  demise,  assign,  and  set  over,  ratify,  and  confirm, 
and  also  David  Milne^  as  such  executor  or  guardian  as 
aforesaid,  did  grant,  bargain,  sell,  and  demise,  assign, 
transfer,  and  set  over  unto  James  Belly  his  executors, 
administrators,  and  assigns,  all  that  the  entirety  of  the 
plantation  or  parcel  of  land  commonly  called  or  known 
by  the  name  of  New  Orange  Nassau^  with  the  boiling- 
house,  curing-house,  still-houses,  and  other  out-houses 
and  buildings  thereunto  belonging,  situate,  lying,  and 
being  in  the  colony  of  Demerara^  together  with  the 
plantation,  utensils,  and  implements,  slaves,  and  cattle^ 
and  the  offspring  and  progeny  thereof  respectively,  to 
hold  unto  James  Belly  his  executors,  administrators,  and 
assigns  for  the  term  of  1000  years  thence  next  ensuing, 
subject  to  a  proviso  for  redemption  on  payment  of  the 
sum  of  1000/.  and  interest,  in  manner  therein  mentioned, 
together  with  such  further  sum  or  sums  of  money,  not 
exceeding  the  sum  of  3000/.,  which  James  Bell  should 
advance  for  Anthony  C  Martin  and  the  Plaintiflf,  and 
also  David  Miltie,  in  their  respective  capacities,  with  in* 
terest  at  the  rate  aforesaid. 

This  indenture  was  executed  by  Anthony  C.  Martin 
and  Maria  his  wife,  and  by  David  Milfie,  and  was  duly 
enrolled  and  registered  at  Dcmerara,  according  to  the 
law  prevailing  in  that  colony. 

The 
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The  advances  made  by  the  house  of  Reed  and  Bell 
1  account  of  the  plantation  and  its  owners  having 
reatly  exceeded  the  amount  of  their  mortgage,  Messrs. 
*£ed  and  BeU  requested  from  David  Milne  and  An-^ 
"ony  C  Martin  and  Maria  his  wife  a  further  secu- 
ty;  and  accordingly  a  deed-poll  of  further  charge 
id  mortgage,  bearing  date  the  14th  of  September 
312,  was  endorsed  on  the  last- mentioned  indenture 
'  mortgage.  This  deed-poll  was  made  in  the  names 
'  Anthony  C  Martin  and  Maria  his  wife,  and  John 
ongden  and  David  Milne^  and  thereby,  after  reciting 
lat,  since  the  date  and  execution  of  the  indenture  of 
le  SI  St  of  March  1809,  James  Bell  had  lent  and  ad- 
inced  to  Anthony  C.  Martin  and  Maria  his  wife,  and  to 
)avid  Milne  as  such  executor  and  guardian  as  aforesaid, 
le  further  sum  of  3000/.,  and  that  Anthony  C.  Martin 
id  his  wife  and  David  Milne  had  requested  James  Bell 
•  advance  and  lend  a  further  sum  to  the  extent  of 
)00/.,  exclusive  of  the  sum  then  due  to  him,  which  he 
id  consented  to  do  upon  having  the  same  with  interest 
cored  to  him  by  a  further  charge  or  mortgage  upon 
le  plantation,  it  was  declared  that,  in  consideration  of  the 
rther  advance  to  be  made  by  James  BeUy  they,  Anthony 
,  Martin  and  Maria  his  wife,  and  John  Lotigden  and 
>aoid  Milne,  did  subject  and  charge  the  plantation  with 
e  repayment,  not  only  of  the  sum  of  3000/.  and  interest. 
It  also  of  all  such  further  sums  as  the  said  James  Bell 
id  then  already  advanced,  or  should  thereafter  advance, 
ith  interest,  after  the  rate  of  6  per  cent.,  not  exceeding 
e  sum  of  9000/.  exclusive  of  the  sum  of  3000/. ;  and 
fUhony  C.  Martin  and  Maria  his  wife,  and  John 
Tngden  and  David  Milne,  covenanted  that  the  plant- 
ion  and  hereditaments  should  stand  charged  as  well 
th  the  sum  of  3000/.  and  interest,  as  with  such  other 
m  OS  James  Bell  should  advance  as  aforesaid. 


ISSI. 
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1881.  David  Miltie  executed  this  deed-poll  for  himself,  and, 

by  power  of  attorney  authorising  him  so  to  do,  for  the 
other  parties  to  it;  and  it  was  duly  enrolled  and  regis- 
tered in  the  colony  o(  Demerara.  The  name  of  Jama 
Belljit  was  admitted,  was  made  use  of  in  these  transactioDS 
as  a  trustee  on  behalf  of  himself  and  of  Charles  Beed  as 
copartners. 

The  sums  of  money  advanced  by  Messrs.  Reed  and 
Bell  on  account  of  the  plantation  and  the  owners  of  it, 
subsequently  to  1812,  having  greatly  increased  in  amount, 
it  became  necessary  that  a  further  security  should  be  exe- 
cuted to  them;  and  accordingly  a  power  of  attorney,  bear- 
ing date  tlie  1st  of  March  1815,  was  executed  by  Anikny 
C,  Martin  and  his  wife  to  John  Wilson,  Elsq.  of  Demerara, 
thereby  authorising  him  to  appear  before  the  commis- 
sioners of  the  court  of  civil  and  criminal  justice  of  2)^ 
merara^  and  in  the  names  of  them  Anthony  C  Martin 
and  Maria  his  wife,  as  the  lawful  proprietors  of  an  uo- 
divided  moiety  of  the  plantation  named  New  Oranp 
Nassau,  to  declare  them,  Anthony  C  Martin  and  Maria 
his  wife,  to  be  truly  and  justly  indebted  unto  James  Bdl 
of  London,  merchant,  a  partner  in  the  mercantile  house 
or  firm  of  Reed,  Bell,  and  Co.,  his  order,  heirs,  or  as- 
signs, in  the  sum  of  8612/.  195.  5d, ;  and  to  promise  to 
repay  the  sum  of  8612/.  195.  Sd.  to  James  Bell,  his  order, 
heirs,  or  assigns,  free  and  without  charges,  in  three  equal 
annual  instalments,  at  the  times  therein  mentioned,  with 
interest ;  and  for  the  better  security  thereof,  to  put  the 
said «/.  Bell  in  possession  of  the  one  undivided  moiety  of 
the  plantation  called  New  Orange  Nassau,  with  all  negroes 
thereupon  belonging  to  the  same,  buildings,  and  further 
dependencies,  to  be  taken  by  both  the  respective  parties, 
according  to  the  inventory  thereof,  until  the  debt  of 
8612/.  IBs*  5d*,  with  the  interest  due  thereon,  should  bare 

been  paid  off  and  settled;  with  power  to  James  Bell  toad* 

mioister 
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minister  alone  the  undivided  half  of  the  plantation,  or  to        188 1. 
cause  it  to  be  administered  by  his  agents,  and  to  ship  and        ~  "   ' 
consign,  the  produce  already  in  hand  and  further  to  be  f. 

gathered  to  such  persons  or  houses  of  trade  in  London, 
and,  in  case  of  the  surrender  of  the  colony  to  Holland^ 
in  Amsterdam^  as  James  Bell  should  think  proper.  The 
instrument  contained  various  other  clauses  in  order  to 
make  the  security  eifectual^  according  to  the  law  of  the 
colony. 

A  similar  power  of  attorney  was  exe.cuted  to  John 
Wilson  by  David  Milne  and  John  JLongden ;  and  the 
name  of  the  Defendant  James  Bell  was  used  in  both 
these  documents  in  trust  for  himself  and  his  partners, 

« 

By  virtue  of  these  powers  John  Wilson  appeared  as 
the  attorney  of  Anthony  C  Martin  and  his  wife,  and 
of  J.  Longden  and  David  Milne  as  trustees,  before  the 
court  of  criminal  and  civil  justice  at  Demeraroj  and,  in 
the  forms  required  by  the  Dutch  law,  passed  a  mortgage 
of  a  moiety  of  the  plantation,  dated  the  1st  of  September 
1815,  in  the  terms  and  upon  the  conditions  contained 
fai  the  letters  of  attorney.  Shortly  afterwards,  what  was 
called  a  sentence  of  willing  condemnation  was  obtained 
against  the  plantation,  whereby  the  house  of  Reedy  Bell, 
and  Co.  became  entitled  to  sell  the  plantation,  and  to 
apply  the  money  arising  from  the  sale  in  liquidation  of 
their  debt 

At  a  subsequent  period  Bell  and  Grant  became  the 
successors  in  business  of  Reed  and  Bellj  and  the  debt 
and  the  securities  were  vested  in  the  new  firm. 

A  settlement  of  accounts  having  taken  place,  an  agfee-^ 
ment  was  entered  into,  bearing  date  the  27th  day  of 
April  1820,  and  made  between  Bell  and  Grant  bmco- 

M  m  3  partners 
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1 83 1.        partners  of  the  one  part,  and  Anthony  C  Martin  and 
his  wife  of  the  other  part,  whereby  —  after  reciting  that 
Anthony  C.  Martin  was  indebted  to  the  Defendants  as 
partners  and  successors  in  trade  of  the  house  of  Beed^ 
Bell,  and  Co.  in  a  considerable  sum  of  money  secured 
to  them  by  several  mortgages  upon  certain  estates  of 
Anthony  C  Martin  in  Ireland,  and  upon  the  moiety  of 
a  plantation  called  Nervo  Orange  Nassau  in  Demerara, 
which  last-mentioned  mortgage  was  taken  in  the  naire 
of  James  Belly  as  a  partner  in  the  house  of  Reedj  Bell, 
and  Co.,  on  behalf  of  the  firm ;  and  that  disputes  had 
for  some  time  existed  between  Anthony  C  Martin  and 
BeU  and  Grant,  their  predecessors  or  partners,  respect* 
ing  the  balance  claimed  by  them  to  be  due  from  Antkom/ 
C.  Matiin,  amounting  on  the  31st  of  December  1819  to 
the  sum  of  10,331/.  \s.  Sd,,  from  which  sum  Anthony  C 
Martin  claimed   certain   allowances    in   respect   of  an 
alleged   possession   of   the   mortgaged   estates   by  tbe 
house  of  B£ed,  BeU,  and  Co. ;  and  in  order  to  put  an  end 
to  these  disputes,  the  parties  thereto  had  agreed  to  tbe 
terms  and  conditions  therein  mentioned,  —  it  was  wit- 
nessed  that,  for  the  considerations  therein  mentioned, 
Anthony  C.  Martin  and  the  PlaintiiF  his  wife  and  tbe 
Defendants  did  thereby  severally  and  respectively  co- 
venant with  the  other  and  others  of  them,  that  tbe 
amount  then  due   from   Anthony  C.  Martin  upon  the 
several  mortgages  should  be  agreed  at  the  sum  of  9OO0L 
as  a  final  balance,  such  balance  to  be  binding  and  con- 
clusive on  both  parties ;  that  Anthony  C.  Martin  should 
relinquish  all  title  and  claim  to  allowances  and  deduc- 
tions, and  Bell  and  Grant  agree  to  limit  and  reduce 
their  demand   to   that  sum ;   that  Anthony  C  Martin 
should,  within  nine  months,  pay  the  sum    of  900Qli 
or  the  greater  or  less  sum  as  the  case  might  be,  which 
should  then  be  due,  with  interest;  that  in  the  meantime 
Bell  and  Grant  should  retam  the  mortgage  securities 
and  all  the  title  deeds  relating  thereto,  and  all  remedies 

thereon, 
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thereon,  except  only  so  far  as  such  remedies  might 
be  suspended  or  varied  by  the  agreement;  that  they 
should  be  at  liberty,  immediately  on  the  execution  of  v, 

the  agreement,  and  should  be  authorised  by  Anthony 
C.  Martin  and  his  wife  and  all  proper  parties,  by  an 
instrument  to  be  executed  at  the  same  time  with  the 
agreement,  to  take  such  proceedings  on  or  by  virtue  of 
the  mortgage  of  the  moiety  of  the  plantation  and  estate 
called  'New  Orange  Nassau  as  by  the  law  of  Demerara 
might  be  necessary,  to  ratify  and  confirm  the  mortgage 
thereon  for  the  sum  of  9000/.,  or  the  greater  or  less  sum 
actually  due,  as  the  case  might  be,  and  interest,  as  the 
counsel  for  the  Defendants  should  advise,  and  as  fully 
and  effectually  in  every  respect  as  if  all  the  forms  used 
in  Demerara  for  such  a  purpose  were  therein  inserted  ; 
that  if  Anthony  C,  Martin  should  not  within  the  time 
prescribed  pay  the  principal  and  interest.  Bell  and 
Grant  should  be  at  liberty,  and  they  were  thereby 
authorised,  to  foreclose  the  mortgage  of  the  plantation, 
and  to  enter  thereon  and  make  sale  thereof,  and  the 
stocks,  slaves,  and  effects  thereon,  or  to  take  such  other 
proceedings  relative  to  the  moitgage  and  estate  as  they 
should  think  fit,  without  being  compelled  to  have  re- 
course in  the  first  instance  to  the  mortgages  on  the 
estates  in  Ireland;  it  being  the  intent  and  meaning  of 
all  the  parties  that  the  mortgage  on  the  plantation 
in  Demerara  should  be  deemed  and  considered  as  the 
first  security  to  the  Defendants,  and  to  be  resorted  to 
by  them  in  the  first  instance  :  and  it  was  further  agreed 
that  although  Anthony  C,  Martin  should  not  within 
the  time  limited  pay  the  sum  of  9000/.,  yet  the  sum 
of  9000/.  should  be  taken  as  the  agreed  debt  between 
the  parties  upon  the  old  account,  and  neither  party 
should  be  at  liberty  to  open  the  same,  and  revive  any  of 
the  claims  or  disputes  existing  between  them,  touching 
the  amount  of  the  debt  or  the  debts  claimed  thereupon, 
previously  thereto ;   that   Anthony  C.  Maiiin  and  his 
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4|nd.^Bll  other  necessary  parties,  shoold,  .ct  the 
rtk|U0at  of  the  Defendants,  make  and  execute  all  isock^ 
fibrtberdeeds,  instruments,  and  assignments,  as  might 
l^Decessary  and  proper  to  carry  that  ^reement  into 
fttUv effect;  and  that  in  case  of  such  default  as ' afore* 
said,  the  several  mortgages  so  held  by  or  in  Urust  fijr  ■ 
BeUand  Grant  should, notwithstanding  that  agreement, 
be  in  full  force  and  efiect  for  the  sum  of  900(WL,  or  the" 
greater  or  less  sum  actually  due,  as  the  case  might  be^ 
and  interest  at  6  per  cent  per  annum. 


In  order  to  carry  this  agreement  into  effect,  a  po^wief 
of  attorney,  bearing  date  the  same  27th  of  AprU  IMO, 
was  executed  by  Anthony  C.  Martin  and  his  wife,  Geofgt 
MitnCi  the  son  of  David  Milne,  James  Christian  Clenmi 
Bell,  described  as  the  heir  at  law  and  administrator  ef 
James  Bell,  and  Robert  Grant  his  partner,  by  which,  after 
reciting  the  articles  of  agreement,  the  parties  constK 
toted  Ftederick  Cost  of  Demerara  their  attorney,  and 
authorised  him  to  appear  in  the  Court  of  Civil  stoA 
Criminal  Justice  in  the  colony  of  Demerara^  and  i6 
acknowledge  and  declare  that   he  Anthony  C.  MttrHn 
was  justly  indebted  unto  Bell  and  Grant,  upon  and  b]r 
virtue  of  the  mortgage  of  the  5th  of  September  1815,  ill 
the  sum  of  9000/.  sterling ;  and  to  confirm  to  them  tbe 
full  possession  of  the  moiety  of  the  plantation,  negrdes, 
and  stock  granted  by  John  Longden  and  David  MUirn 
Frederick  Cost,  in  pursuance  of  this  power,  and  In  tiie 
forms  required  by  the  Dutch  laws,  duly  passed  the  mort- 
gage, and  took  all  necessary  steps  for  carrying  the  articles 
of  agreement  into  effect.     The  time  stipulated  for  tbe 
payment  of  the  sum  of  9000/.  expired  on  the  29th  of 
Jme  1821 ;  and  the  money  was  not  paid. 


.:-The.8tim&  of  money  secored  by  the  mortg^es  w«it 
advanced  by  B^ed  and  Bell  and  their  succesaonr  in 
iness,  partly  for  the  purpose  of  satisfying  and  dis- 
charging 
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charging  the  debts  dae  from  the  moiety  of  the  plant-  IfiSt 
ation  belonging  to  Anthony  C  Martin  and  the  Plaintiff 
his  wife,  or  one  of  them ;  partly,  at  the  request  and 
entreaty  of  Mrs.  Martin^  for  the  subsistence  of  herself, 
her  husband,  and  children,  to  provide  them  with  com- 
forts, and  to  preserve  them  from  wanting  the  common 
necessaries  of  life ;  and  partly  for  the  purpose  of  supply- 
ing stores  for  the  use  of  the  plantation,  and  in  their 
character  of  consignees  to  the  plantation. 

In  1820,  a  suit  was  instituted  in  the  Court  of  Chancery, 
in  the  name  of  the  in&nt  Jane  UEspinasse^  by  her  next 
friend,  to  which  Reed  and  BeU^  together  with  A.  C 
Martin  and  his  wife,  and  George  Milne^  were  Defend- 
ants. By  a  decree  in  that  suit,  bearing  date  the  25th 
day  o(  March  1820,  it  was  referred  to  the  Master  to  in- 
quire whether  the  estate  of  the  infant  had  been  or  was 
liable  in  respect  of  any,  and  if  any  of  which,  of  the 
several  sums  secured  by  the  mortgage  and  further  cliarge 
bearing  date  the  81st  of  March  1809  and  the  5th  of 
September  1815.  The  Master  made  his  report  in  that 
cau^  on  the  20th  oi  February  1821;  and  by  it  he 
allowed  the  Defendants  Reed  and  Dell  such  sums  as 
were  properly  chargeable  against  the  infant's  moiety* 

.  The  present  bill  was  filed  by  Mrs.  Martin  for  the 
purpose  of  having  it  declared  that  the  several  mortgages 
and  charges  were  fraudulent  and  voidy  as  against  the 
arltoles  of  agreement  of  the  27th  day  oi  August  1802, 
and  the  settlement  of  the  21st  and  22d  days  ot  January 
1806. 

A  cross  bill  was  filed  by  James  Christian  Clement  Bell 
and  Robert  Grants  the  present  partners  in  the  firm  of 
Bell  and  Grants  for  the  purpose  of  establishing  the 
mortgages  and  charges. 

By 
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By  the  decree  made  at  the  original  hearing  of  these 
causes,  bearing  date  the  15th  oi  December  1829,  it  was 
referred  to  the  Master  to  inquire  whether,  by  the  law  of 
Dcmeraray  the  legal  estate  in  the  Plaintiff  M.  K  A, 
MartirCs  moiety  of  the  plantation  and  premises  in  the 
pleadings  mentioned  passed  to  the  trustees  of  the  deeds 
of  lease  and  release,  bearing  date  respectively  the  21st 
and  22d  days  of  January  1806 ;  and  also  to  inquire  whe- 
ther by  the  law  of  DemcrarOy  and,  in  case  where  there 
was  ru)'  ante-nuptial  contract,  any  contract  binding  the 
wife's  real  property  could,  after  marriage,  be  made  be- 
tween the  husband  and  wife,  or  between  the  husband  and 
other  persons  as  trustees  for  the  benefit  of  the  wife  and 
children  ;  and  also  to  inquire  whether,  after  a  valid  set- 
tlement made,  by  the  law  of  Demeraraf  for  the  separate 
benefit  of  the  wife,  with  remainder  to  the  children,  the 
husband  could  in  any  and  what  manner,  and  under  what 
circumstances,  renounce  the  benefit  of  such   settlement 
in  favour  of  any  and  what  creditors ;  and  also  to  inquire 
in  whom  the  legal  estate  in  the  moiety  of  the  plant- 
ations in  question  was,  by  the  law  of  Demerara^  then 
vested,  and  by  what  means ;  and  whether,  by  the  law  of 
Demerara^  there  was  a  lien  upon  the  estate  for  monies 
advanced  for  the  support  of  a  wife  and  her  children,  or 
for  stores,  supplies,  and  necessaries  for  the  estate,  and 
whether   it   made  any  difference  in  that  respect  that 
the  estate  was  originally  the  estate  of  the  wife,  and  was 
settled  for  the  separate  benefit  of  the  wife,  with  remainder 
to  the  children :  and  the  Master  was  to  be  at  liberty 
to  state  any  special  matters  at  the  request  of  the  par* 
ties. 


In  pursuance  of  this  decree  the  Master  made  his 
report,  and  thereby  found  that,  according  to  the  Dntdi 
law,  which  prevails  in  the  colony  of  DemerarOj  upon 
a  marriage  without  any  ante-nuptial  contract,  a  com- 
munity 
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munity  of  the  real  and  personal  estate  of  the  husband 
and  wife  takes  place ;  that  the  Dutch  law  does  not  per- 
mit or  acknowledge,  as  valid,  any  kind  of  settlement 
made  prior  to  the  marriage;  that  the  intervention  of 
trustees,  in  such  a  deed,  is  a  proceeding  entirely  un- 
known, and  would  make  no  difference,  but  would  be 
considered  merely  as  in  Jraudem  legis ;  that  the  right 
of  the  husband  and  wife,  during  the  coverture,  must  re- 
main in  the  same  state  as  they  were  fixed  at  the  period 
of  their  union,  that  is  to  say,  that  a  community  of  pro« 
perty  and  goods  then  immediately  takes  place  be« 
tween  them ;  that  neither  the  husband  nor  wife,  either 
alone  or  together,  can  make  any  alteration  whatever 
in  that  state  of  property  by  any  settlement  in  favour 
of  themselves  or  their  issue ;  that  no  such  settlement 
would  be  valid  or  binding;  that,  according  to  the 
said  law,  a  real  estate  cannot  be  passed  by  deed  only, 
but  it  is  necessary  that  the  transfer  thereof  should  be 
passed*  and  executed  before  the  magistrates  and  the 
justices  of  the  place  where  the  property  is  situated ; 
that  the  legal  estate  in  the  moiety  of  the  Plaintiff* 
Maria  Elizabeth  AUeyne  Martin  of  the  plantations  and 
premises  in  the  pleadings  mentioned  did  not  pass  to 
the  trustees  by  the  deeds  of  lease  and  release,  bearing 
date  respectively  the  21st  and  22d  of  Januaiy  1806; 
that,  by  the  law  of  Demerara^  and  in  a  case  where  there 
was  no  ante-nuptial  contract,  no  contracts  binding  the 
wife's  real  property  can  be  made,  after  marriage,  between 
the  husband  and  the  wife,  or  between  the  husband  and 
other  parties  as  trustees  for  the  benefit  of  the  wife  and 
children ;  that  t)ie  inquiry  whether,  after  a  valid  settle* 
ment  for  the  separate  benefit  of  the  wife,  with  remainder 
to  the  children,  the  husband  can  renounce  the  benefit 
of  it  in  favour  of  creditors,  proceeded  upon  an  assump- 
tion wholly  unknown  to  the  Dutch  law ;  that,  by  such 
law,  the  only  settlement  which  is  permitted  is  termed 

an 
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au  ante-nuptial  contract,  the  sole  effect  of  which  is  to 
exclude  community  in  respect  of  the  property  the  sub- 
ject of  such  settlement;  that  there  is  no  mode  of  settling 
the  property  upon  the  children  of  the  marriage  by  means 
of  an  ant&-nuptial  contract;  that  an  ante-nuptial  con- 
tract cannot  be  varied  by  the  husband  and  wife  in  fiiTOur 
of  each  other,  but  the  wife  with  the  consent  of  the  hus- 
band, or  the  husband  with  the  consent  of  the  wife,  can 
mortgage  or  charge  the  settled  property,  or  property 
excepted  from  the  community,  in  favour  of  creditors  or 
third  persons,  either  for  the  purpose  of  paying  off  the 
debts  of  the  husband,  or  of  satisfying  judgments  to  which 
the  property  was  previously  liable,  or  of  purchasing,  pro- 
viding, or  paying  for  stores  and  necessaries  supplied 
to  plantations  and  estates  situate  in  the  colonies,  and 
particularly  in  the  colony  of  DemerarUf  and  generally  for 
the  payment  and  satisfaction  of  any  debts  validly  con- 
tracted ;  that  as  the  Dutch  law  forbids  women  to  become 
sureties,  it  is  necessary,  when  a  settlement  has  beeo 
made  previous  to  marriage,  and  the  wife  is  desirous  of 
subjecting  her  separate  property  to  the  private  debts  of 
her  husband,  that  she  should,  in  the  deed  itself^  expressly 
renounce  the  benefit  of  such  law,  without  which  the  deed 
would  not  be  valid  and  effective  as  to  such  property, 
but  it  is  incumbent  on  the  wife  to  prove  that  such  charge 
or  incumbrance  was  created  on  account  or  in  respect  of 
the  private  debts  of  the  husband;  and  when  the  con- 
sideration is  for  necessaries  supplied  for  the  support  and 
maintenance  of  the  wife  and  family,  or  for  the  supply  of 
stores  and  provisions  for  the  separate  estate  of  the  wife^ 
it  would  not  come  within  the  rule.  Tlip  Master  further 
found,  that,  upon  the  marriage  of  the  Plaintiff  without 
atiy  ante-nuptial  contract,  a  community  of  the  moiety  of 
the  plantation  ensued,  and  thereupon  Anthony  C.  Martin^ 
assisted  by  his  wife,  or  even  alone,  as  the  legal  disposer 
of  the  property  in  community,  was  enabled,  in  favour  of 
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creditors  or  third  persons,  to  vary  and  alter  the  state        ^^}r 
of  the  property,  by  any  deed  or  act,  for  a  valuable      ^^s^^^-m 
consideration;  that  such  deeds,  or  acts,  are  valid  and       ^    t^* 
binding;  that  the  effect  of  the  community  of  goods  is 
to  form  a  common  stock  of  the  whole  property,  both 
moveable  and  immoveable,  possessed  by  the  husband 
and  wife  at  the  time  of  their  marriage,  or  acquired  sub- 
sequently, which   common  stock  is  liable  to  all  debts 
imd  engagements  of  either  party  existing  at  the  time  of 
pr   contracted  during   the   marriage  by  the  husband, 
or  by  the  wife  with  his  concurrence;  that  Anthony  C. 
Martin  and   the  Plaintiff  having  become  indebted  to 
the   Defendant's    predecessors   in   trade,   in   consider- 
able sums  of  money,  the  mortgage  of  the  1st  of  &p- 
tember  1815,  passed  under  the  authority  of  the  powers 
of  attorney  executed  by  Anthony  C.  Martin  and  the 
Plaintiff  his   wife,  and  by  John  Lor^den  and  David 
Milnej  was  duly  passed,  in  conformity  with  the  law  and 
practice  of  the  colony,  for  the  purpose  of  securing  such 
sums  of  money ;  that  the  legal  estate  in  the  moiety  of 
the  plantation  in  question,  by  the  law  of  Demerara^ 
vested  in  the  said  James  Belly  upon  the  1st  of  September 
1815,  by  means  of  the  mortgage,  and  that  thus  the  legal 
estate  was  then  vested  in  the  Defendant  James  Christian 
Clement  Bell  as  the  heir  at  law  of  James  Bell.     The 
Master  further  found,  that  by  the  law  of  Demerara 
there  is  a  lien  upon  the  estate  for  monies  advanced  for 
the  support  of  a  wife  and  her  children,  and  for  stores, 
•supplies,  and  necessaries  furnished  for  the  estate;  and 
that  it  made  no  difference,  in  this  respect,  that  the  estate 
was  originally  the  estate  of  the  wife,  and  had  been  ex- 
cluded from  community  by  means  of  an  ante-nuptial 
contract. 

The  two  causes  now  came  on  to  be  heard  on  further 
.  directions  on  the  Master's  report 

Mr. 
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1831.  Mr.  Tinney  and  Mr.  Garratt,  for  the  PlaintiiF. 

ACartin 

©.  Mr.  Bickersteih,  Mr.  Pembertorij  and  Mr.  R.  RoupeUj 

MA.T1N.      fo^  ^Y^^  Defendants- 

On  the  part  of  the  Plaintiff,  it  was  contended  that  the 
validity  of  the  incumbrances  was  to  be  tried  by  the  law 
of  England.     The  parties  were  resident  here  when  the 
marriage  took  place  and  the  settlement  was  made :  the 
trusts   of  that  settlement  bound  the  property   in  the 
hands   not  only  of  the  husband  and  wife,  but  of  all 
who  acquired  interests  in  it  with  notice  of  the  equity- 
able  rights  to  which  it  was  subject.     It  was  of  no  im- 
portance that  Bell  had  got  the  legal  estate ;  for  the  ad- 
vances were  made  with  full  notice  of  the  settlement, 
and  the  Defendants  could  not  be  permitted  to  use  the 
legal  estate  to  defeat  the  equitable  interests  of  which 
they  had  notice  before  they  advanced  their  money.  The 
settlement  contained  an  express  provision  that  the  plant- 
ation should  be  considered  as  personalty ;  and  if  a  suit 
had  been  instituted  to  have  the  trusts  of  the  settlement 
carried  into  effect,  the  Court  would  have  directed  the 
plantation  to  be  sold.     The  Plaintiff  had  a  right  to  that 
relief;    and    when   the   property    was   converted   into 
money,  the  proceeds  would  be  dealt  with  only  accord- ' 
ing  to  the  trusts  of  the  settlement.     The  laws  of  De* 
mcrara  might  determine  in  whom  the  legal  estate  was; 
but  the  law  of  England  would  not  permit  a  party  re- 
sident in  London^  who  advanced  his  money  with  full 
knowledge  of  the  settlement,  to  make  use  of  that  l^al 
estate  to  annihilate  the  rights  of  the  wife  and  children. 

On  the  other  hand,  the  Defendants  insisted  that  to 
argue  on  the  supposition  that  the  plantation  was  bound 
by  the  trusts  of  the  settlement,  was  to  beg  the  whole 
question.      The  rights  of  the  different  persons  in  the 

plantation 
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plantation  must  be  governed  by  the  law  of  the  colony ; 
and  as  by  that  law  the  settlement  was  inoperative,  the 
trusts  which  it  purported  to  create  were  a  mere  nullity, 
so  far  as  the  property  in  Demerara  was  concerned. 

The  Master  of  the  Rolls. 

It  has  been  contended  for  the  Plaintifi^  that  although 
no  interest  actually  passed  to  the  wife  and  children  by 
the  marriage  settlement,  yet  the  Court  might  have  com- 
pelled a  sale  of  the  wife's  moiety  of  the  plantation,  and 
a  settlement  of  the  money  produced  by  the  sale  upon 
the  wife  and  children :  that  therefore  the  wife  had  an 
equity  effecting  the  estate;  and  that  the  Defendants, 
having  full  notice  of  the  settlement,  were  bound  by  it 
equally  with  the  husband,  and  could  not  by  their  act 
defeat  the  wife's  equity.  But  it  was  admitted  that  no 
authority  could  be  found  directly  applicable  to  the  case. 

The  point  raised  by  the  Plaintiff  does  not  appear  to 
be  of  much  importance  to  her  interests ;  because  if  that 
point  CQuId  be  sustained,  it  seems  by  the  Master's  report 
that  the  considerations  for  the  Defendants'  securities 
would  by  the  law  of  Demetara  give  them  a  lien  upon 
the  moiety  of  the  plantation  against  the  Plaintiff  and 
her  children,  to  the  amount  now  claimed  by  the  mort- 
gagees. 

I  incline  to  think  that  if  this  moiety  of  the  plant- 
ation were  unincumbered,  and  a  bill  were  filed  by  the 
wife  for  the  sale  of  it,  and  for  the  investment  of  the 
money  produced  by  the  sale  upon  the  trusts  of  the 
settlement,  the  Court  might  give  the  relief  thus  prayed, 
upon  the  ground  that  it  would  effectuate  the  actual 
purpose  of  the  Court  in  directing  the  settlement.  But 
the  settlement  as  executed  does,  by  the  law  of  Z)^- 
merara^  in  no  manner  affect  the  right  and  power  of 

the 
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1831.  the  horiMiiid  and  wife  over  the  estate,  and  leaves  them 
with  the  same  absolute  ownership  that  they  would  have 
hmif  if  there  had  been  no  settlement.  Tiie  equity  of  the 
wife  appears  to  me  therefore  not  to  be  attached  to  the 
estate,  but  to  the  person  of  the  husband,  by  reason  qf 
his  contracts,  and  to  give  the  wife  a  right  only  to  dfl|m 
an  equivalent 

It  is  true  that  if  the  estate  had  not  been  encumbered, 

the  proper  equivalent  would  have  been   the  sale  pf 

the  estate,  and  the  investment  of  the  money  upon  the 

trusts  of  the  settlement ;    and  upon  a  suit  for  that 

purpose  the  equity  of  the  wife  would  attach  upcHi  the 

estate;  but  not  unto  such  bill  filed,  becaase  another 

equivalent  might  have  been  provided  by  the  Court    To 

illustrate  this  distinction,  let  it  be  supposed  that  the 

husband  in  this  case  had  been  the  apparent  owner  of 

two  estates  of  equal  value,  and  had,  under  the  direcdooi 

of  the  Court,  made  a  settlement  of  the  estate  A.^  and  the 

trustees  of  the  settlement  had  afterwards  been  evicted 

of  this  estate  by  the  defect  of  the  husband's  title.    There 

can  be  no  doubt  that  if  the  husband  remained  the  owner 

of  the  estate  A,  upon  a  bill  filed  by  the  wife,  the  Court 

would  compel  a  settlement  of  the  estate  to  the  former 

uses,  and  the  wife  would  then  have  an  equitable  interest 

in  the  estate  B.     But  until  such  bill  filed,  the  husband 

would  remain  the  absolute  owner  of  the  estate  J3L,  and 

could  effectually  seller  charge  it,  although  the  purchaser 

had  full  notice  of  the  prior  settlement  of  the  estate  A^  and 

the  eviction  of  the  trustees  from  that  estate,  because  the 

equity  of  the  wife  was  personal  to  the  husband*  and  did 

not  attach  upon  the  estate  B.     My  opinion  therefore  ia 

ibis  case  is,  that  here  the  equity  of  the  wife  attached 

only  to  the  person  of  the  husband,  and  not  upon  iM 

estate,  and  that  the  Defendants  the  mortgagee^  al-; 

though  having  full  notice^  are  not  aiTected,  Iqr  tbiti 
equity.  • ; .        i  "-^ 
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-..f:     .  IRVINv.  IRONMONGER.  ,^'*?"* 


H^  siiit  W;a$  instituted  for  the  purpose  of  cairyii^  Where  frae- 

into  effect  the  will  of  Richard  Ironmonger^  the  ma-  J^jj'  2^" 

parts  of  which  were  in  the  following  words:  —         leasehold 

estates  are 
,k»«-.J-  dcTiscd,  itib. 

-.  "I,  Richard  Ironmonger,  &c,  do  make  and  publish  ject  to  age- 
it  *'•  '  •  Ir  1  Ml  J  .  ncralchai^ 
these  mstructions  as  and  for  my  last  will  and  testament^  for  the  pay. 

nntil  a  more  formal  will  shall  be  drawn  and  executed  by  "^lu  f  ^ 
me.  I  hereby  direct  all  my  debts,  funeral  and  testamentary  holds  and 
cnar^es  and  expenses,  to  be  fully  paid  and  satisfied^  sLSectto"* 
and  I  direct  that  the  wages  of  my  servants  living  with«  mortcages, 
mfi  at  my  decease  shall  be  paid,  and  that  my  exeoutoffa  descended 
^all  pay  to  each  of  such  servants  one  year's  jwagea  i  freeholdestate 
and  I  hereby  give,  devise,  and  bequeath  unto  Thomas  afier  the  will, 

Jamts  Mawc,  of  &c.,  Stephen  Catlej/,  of  &c.,  and  Barreti.  ^^^^^^^^^  ^ 
*j^- '.  .        .  .  personal  estate 

otiflor,  of  &c.,  and  their  heirs  and  assigns,  all  and  every;  not  specifi- 

e  fiwehold,  copyhold,  and  leasehold  estates,  and  pre-  ^g^thed  is 

mises,  wjth  their  and  every  of  their  respective  rights,  first  to  be  ap-, 

members,  and  appurtenances  whatsoever,  and  wheresoever  ^ent  of  simple 

situate,  and  of  any  kind  and  description  whatever^  and  contract  debtr 
\iiO*'       .  as  far  as  it  will 

II  and  singular  the  personal  estate,  stocks,  funds,  and.  extend,  and 

ecnrities,  and  all  other  my  property  whatsoever  and:  ^''®*,"'^^"*®^ 
w.'i    .       '  ^  .        .  simple  con- 

wheresoever^  which  I  shall  die  seised  or  possessed  of  or*  tract  debu  is 
'"■  ^-.1  J   to  fall  propor- 

.,  ,  «»^»lI«d.,i^„^,*;o^^he 

neehold,  copyhold,  and  leasehold  estates  devised :  then  tiie  specialty  debts,  in- 
dkkiMog  all  mortgage  debts,  are  to  be  satisfied  out  of  the  descended  freehold  estate 
aijlar  a»  it  will  extend:  and  the  surplus  of  such  specialty  debts  k  also  to  iall  pro- 
portionally upon  the  freehold,  copyhold,  and  leasehold  estates  deyised. 
liJttmbhf  furniture  specifically  bequeathed,  ought  to  contribute  to  the  payment  of 
the  dpbta  proportionally  with  the  devised  real  estates. 

''Where  a  testator  gives  an  annuity  to  A.  for  life,  payable  quarterly^  the  first pay- 
liiPl  jiaibe  Bade  wkhia  eighteen  months  after  his  death,  the  annuity  does  not 
coipmence  till  fifteen  months  from  the  death  of  the  testator. 
'•^Wheiitf  a  testator  gives  an  annuity  to  A.  for  life,  and  directs  the  first  payment  to 
fa^Hpade  within  one  month  from  his,  the  testator's,  death,  the  amnirity  commences 
fiofl^  tde  death  of  the  testator;  and  though  the  first  year's  pa^qnt  ^  to  be  made  at 
tfa<i|Mk0iteii  Chne,  the  payment  for  the  iecond  year  does  not  %ec6me  due  till  the 
cod  Of  the  year.  .yv>  ;;:.-> 
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1881*  entitled  unto,  upon  trust,  to  pay  to  my  dear  wife,  Atm 

^  J  '  Ironmonger^  the  sum  of  »00/.  per  annum,  for  and  during 

9.  the  term  of  her  natural  life,  the  first  year's  annuity  to 

laovMoifaia,  j^^  p^j^  within  one  month  after  my  death  :  and  I  direct 

that  my  said  beloved  wife  shall  have  the  use  of  all  my 
furniture,  plate,  linen,  books,  china,  glass,  &c.  &c.  during 
her  life ;  but  that  in  the  event  of  her  wishing  to  remove 
her  residence  to  a  distant  country,  I  then  direct  that 
every  accommodation  be  given  as  to  the  before-mentioned 
furniture,  &c.;  but  that  it  will  be  advisable  to  consult 
with  the  after-mentioned  executors  of  this  my  will  as  to  the 
best  mode  of  granting  the  required  accommodation  with- 
out  injury  to  the  property  or  lessening  its  value  in  the 
estimation  and  calculation  of  the  parties  hereafter  inte- 
rested in  the  same ;  my  executors  to  have  an  inventoiy 
of  the  property  which  my  said  wife  is  to  have  the  use  of 
as  aforesaid :  and  I  give,  device,  and  bequeath  to  the 
said  Barrett  Taylor  an  annuity  of  300/.  per  annum  to 
be  paid  quarterly,  so  long  as  she  shall  continue  a  single 
woman,  &c. ;  but  the  said  Barrett  Taylor  not  to  be 
allowed  to  assign  or  dispose  of  or  anticipate  the  said 
annuity ;  the  first  payment  of  the  said  annuity  to  be  made 
widiin  three  calendar  months  after  my  death:  and  I 
give  and  devise  to  my  sister  Sarah  Slacks  wife  of  John 
Slackf  of  Manchester,  an  annuity  of  60/.  per  annum, 
payable  quarterly,  during  her  life,  free  from  the  debts, 
control  or  interference  of  her  husband,  and  her  re- 
ceipt  to  be  a  good  discharge  to  my  trustees ;  and  the 
said  Sarah  Slack  not  to  be  allowed  to  assign  or  dispose  of 
or  anticipate  the  said  annuity ;  the  first  quarterly  pay- 
ment to  be  made  within  eighteen  calendar  months  after 
my  death :  I  give  to  my  sister  Dorothea  Thompson  and 
Frederick  T/iompson  her  husband,  and  the  survivor  of 
them,  an  annuity  of  100/.,  payable  quarterly,  but  tbestid 
annuity  not  to  be  assigned,  disposed  of,  or  anticipated; 
the  first  quarterly  payment  to  be  made  within  eighteen 

calendar 
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calendar  months  after  my  death."  After  various  other  be-  1891. 
quests,  the  testator  proceeded  to  dispose  of  the  residue 
as  follows :  —  ^*  And  as  to  all  the  rest,  residue,  and  re- 
mainder of  my  estates,  property  (the  George  and  Blue  I*^*'*^**** 
Boar,  Holborn^  in  the  county  of  Middlesex  ;  the  Union 
Coffee  House^  in  Cochpur  Street;  two  houses  in  Richnumdj 
in  Surrey ;  one  at  Epsom^  in  Surrey ;  one  at  Worthing^ 
in  Sussex;  three  houses  in  North  Street^  Brighton;  one 
in  Skip  Street,  Brighton  ;  one  by  the  Market,  Brighton  ; 
one  house  in  Hotoe  Road,  Brighton),  and  effects,  and 
such  of  the  before-mentioned  property  as  may  become 
lapsed  and  fall  in,  I  give  and  bequeath  such  rest,  residue, 
and  remainder  to  my  natural  daughter  c7an^  Taylor,hav\ng 
assumed  the  name  of  Jane  Irvin,  &c.,  and  to  her  heirs ; 
and  to  be  assigned  and  paid  over  to  her  on  her  attain- 
ing the  age  of  twenty-five  years,  or  marrying  with  the 
consent  of  her  guardians  before  she  shall  have  attained 
the  age  of  twenty-one  years,  for  and  during  the  term 
of  her  natural  life;  and  upon  and  after  her  death, 
I  do  direct  that  the  estates  and  property  which  I  shall 
die  possessed  of,  and  in  which  she  shall  have  a  life  in- 
terest from  the  moment  of  my  death,  shall  be  limited  to 
the  heirs  of  her  body  in  strict  settlement,  with  cross  re- 
mainders over;  and  in  the  event  of  the  said  Jane  Taylor, 
otherwise  Jatie  Irvin,  marrying  before  she  shall  have  at- 
tained the  age  of  twenty-one  years,  and  without  such  con- 
sent, then  the  said  Jane  Taylor,  otherwise  Jane  Irvin, 
shall  only  be  entitled  to  an  annuity  of  800/.  during  her 
nataral  life,  and  the  estates  shall  be  limited  to  the  heirs 
of  her  body  as  before  directed ;  and  the  trustees  to  be 
al  liberty  to  apply  such  parts  of  the  rents  and  profits  of 
sadi  estates,  for  the  maintenance  and  education  of  the 
httr  at  law  of  her  body  lawfully  begotten,  &c :  and  in  the 
event  of  the  said  Jane  Taylor,  otherwise  Jane  Irvin, 
dying  unmarried,  or  without  issue,  then  I  do  direct  that 
the  said  Barrett  Taylor  shall  be  paid  a  further  annuity 
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IBS  I.        ^^  200/.,  subject  to  the  same  conditions  and  restrictions 

<i^«^      as  before  directed,  respecting  the  annuity  of  SOOL :  and 

Ibyin         jj.  ^i^^  g^jj  j^^^   TayloTj  otherwise  Jane  Irvin,   shall 

IitoNMONttER.   marry  with  consent  as  aforesaid,  and  die  without  leaT- 

ing  issue  of  her  body,  then  I  do  direct  that  the  hus- 
band of  such  marriage  shall  have  and  be  entitled  to 
the  rents  and  profits  of  the  said  estate,  subject  to  the 
said  annuities,  for  and  during  the  term  of  bis  natural 
life;  and  from  and  after  the  death  of  the  said  Jane  Taylor, 
otherwise  Jane  Irviti,  without  issue  as  aforesaid,  and 
after  the  death  of  such  husband,  I  give  and  devise  iiil 
that  my  freehold  estate,  situate  and  being  in  Holbom,  in 
the  said  count}'  of  Middlesex,  unto  my  nephew,  John 
Slack,  for  and  during  the  term  of  his  natural  life;  and 
from  and  after  his  decease  I  give  and  devise  the  same 
estate  unto  the  heirs  of  his  body,  lawfully  begotten,  ia 
strict  settlement,  with  cross  remainders  over»  subject  to 
the  payment  by  him  of  the  sum  of  200/.  to  each  of  his 
sisters,  when  they  have  attained  the  age  of  twenty-one 
years ;  and  if  tlie  said  John  Slack  shall  die  without  issiie 
of  his  body,  lawfully  begotten,  then  I  give  and  be- 
queath the  same  estate  in  Holbo}7i  unto  Sarah  PawUlt 
Shawe,  for  and  during  the  term  of  her  natural  life;  and 
from  and  after  her  death  to  the  heir  of  her  body  law- 
fully begotten,  in  strict  settlement,  with  cross  remainders 
over;  and  from  and  after  the  death  of  Jane  Taylor, 
otherwise  Jane  Irvin,  without  issue,  as  aforesaid,  and 
after  the  death  of  such  husband,  I  give  and  devise  all 
those  my  estates  and  property  at  Brighton  and  Worthing 
in  the  county  of  Sussex,  and  Epsom  and  Richmond  in 
the  county  oi  Surrey,  unto  the  said  Sarah  Poradett  Shave, 
for  and  during  the  term  of  her  natural  life,  subject  to 
the  payment  by  her  of  the  sum  of  200/.  to  each  of  the 
daughters  of  the  said  John  Slack  and  Sarah  his  wife^ 
when  they  have  attained  the  age  of  twenty-one  yeara; 
and  from  and  after  the  decease  of  the  said  Sarah  PaskU 
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Shawe  I  give  and  devise  the  same  estate  to  her  heirs,  in 
strict  settlement;  and  if  the  said  Sarah  Pcwleii  SAawe 
shall  die  without  leaving  issue  lawfully  begotten,  then 
I  give  and  devise  the  same  estates  and  premises  unto  my  "onmongek. 
said  nephew,  John  Slacks  for  and  during  the  term  of  his 
natural  life,  and  from  and  after  his  death  to  his  heirs  of 
bis  body,  lawfully  begotten,  in  strict  settlement,  with 
cross  remainders  over :  and  from  and  after  the  death  of 
Jane  Taylor^  otherwise  Jane  Irvin^  and  after  the  death 
^f  such  husband  as  aforesaid,  I  give  and  devise  all  that 
my  leasehold  estate  and  premises,  called  the  Union  Coffae 
House  in  Cockspur  Street  in  the  county  of  Middlesex^ 
held  under  the  Crown,  unto  Thomas  Kettlewell,  the 
ryounger,  of  Clapham^  in  the  county  of  Surrey^  for  and 
daring  the  term  of  his  natural  life;  and  after  his  d&- 
oease^  to  the  eldest  son  or  daughter  of  his  marriage, 
living  at  his  death ;  and  if  he  shall  die  without  issue,  1 
give  and  devise  the  said  leasehold  estate  and  premises 
UDto  the  said  Sarah  P</wlett  Shawe,  for  and  during  her 
life;  and  after  her  death  I  give  and  devise  the  said 
leasehold  estate  and  premises  unto  her  eldest  son  or 
daughter ;  and  if  the  said  Sarah  Powlett  Shaive  should 
die  without  such  issue,  then  I  give  and  devise  the  same 
leasehold  estate  to  my  said  nephew,  John  Slacks  for  and 
daring  the  term  of  his  natural  life;  and  after  his  death 
I  give  the  same  to  his  eldest  daughter:  and  provided 
the  said  Jane  Taylor ^  otherwise  Jane  Irvin^  Sarah  PcW' 
iett  S/iajic€f  and  my  said  nephew,  Johfi  Slacks  and  Thomas 
Keitlewellj  the  younger,  of  Clapham^  shall,  respectively, 
die  without  issue  lawfully  begotten,  then  I  give  and 
devise  and  bequeath  all  the  hereinbefore  mentioned  .pro- 
perty and  effects,  to  my  friend,  Benjamin  Taylor-^  Esq«, 
•of  Calcutta^  in  the  East  Indies^  for  and  during  the  term 
of  his  natural  life;  and  from  and  after  his  death  I  give 
-and  devise  the  same  property  and  effects  unto  the  heirs 
'.of  his  body  lawfully  begotten  iu  strict  settleaieDt,  with 
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]S$1.        cross  remainders  over;  and  from  and  after  the  death  of 
the  said  Benjamin  Taylor  without  issue  as  aforesaid,  I 
#.  give  and  devise  the  same  property  and  effects  unto  the 

laoHMONOBm.   jjg^^  j^f^^  Toplis  for  and  during  the  term  of  his  natural 

life;  and  from  and  after  his  death,  I  give  and  de- 
vise the  same  property  and  effects  unto  the  heirs  of 
his  body  lawfully  begotten,  in  strict  settlement,  with 
cross  remainders  over;  and  from  and  after  the  death 
of  the  said  Reverend  John  Toplis,  without  issue  as 
aforesaid,  I  give  and  devise  the  same  property  and 
effects  unto  James  Toplis  the  elder,  for  and  during  the 
term  of  his  natural  life ;  and  from  and  after  his  death, 
I  give  and  devise  the  same  property  and  effects  unto 
the  heirs  of  his  body  lawfully  begotten,  in  strict  settle- 
ment, with  cross  remainders  over/'  He  appointed  his 
wife,  Ann  Ironmonger,  his  executrix,  and  Thomas  KeUle^ 
WeU,  James  Lavoson,  and  Thomas  James  Mame,  his  ex- 
ecutors. 

The  bill  was  filed  for  the  administration  of  the  tmtts 
of  the  will ;  and  at  the  original  hearing,  a  decree  was 
made  directing  accounts  and  inquiries. 

• 

It  appeared  by  the  Master's  report,  that,  at  the  time 
of  making  his  will,  and  at  his  death,  the  testator  was 
seised  of  freehold  estates  which  were  subject  to  mort- 
gages, and  of  certain  copyhold  estates  which  were  no- 
incumbered,  and  was  possessed  of  certain  leasehold 
property  which  was  in  mortgage;  that  he  also  died 
seised  of  an  unincumbered  freehold  estate^  which  be 
had.  purchased  between  the  making  of  his  will  aad 
his  death ;  that  he  was  indebted  at  his  death  by  simple 
contract  in  a  sum  of  2032/.  95.  Id.,  which  exceeded 
the  amount  of  his  general  personal  estate,  excluding 
the  furniture  given  to  the  widow  for  life  and  the  lease- 
hold estate ;  and  that  he  had  no  specialty  debts  other 
than  those  secured  by  mortgage. 
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The  cause  now  came  on  to  be  heard  upon  further        1831. 
directions. 
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Mr.  Pembertm  and  Mr.  WHght,  for  the  Plaintiff.  UoNiioiiain. 

Mr.  Tinney,  for  some  of  the  Defendants. 

Mr.  O.  AnderdoTij  for  other  Defendants. 

A  question  was  made  as  to  the  annuity  of  300/.  given 
to  the  widow ;  it  being  contended  on  her  part,  that  as 
the  annuity  commenced  from  the  death  of  the  testator, 
and  the  first  payment  was  to  be  made  at  the  end  of  one 
month  from  his  death,  all  the  future  payments  should 
in  like  manner  be  made  in  advance. 

The  Master  of  the  Rolls  ruled  that  the  annuity  was 
to  commence  from  the  death  of  the  testator,  and  the 
first  year's  annuity  was  to  be  paid  in  advance  to  her  at 
the  end  of  one  month  after  the  testator's  death ;  but 
that  the  language  of  the  will  did  not  warrant  him  to 
direct  that  the  annuity,  which  might  be  due  in  future 
years,  should  in  like  manner  be  paid  in  advance. 

A  question  was  also  made,  as  to  the  annuity  of 
60L  given  to  Sarah  Slacks  and  the  annuity  of  100/. 
given  to  the   testator's  sister  Dorothea  Thompson  and 

her  husband. 

* 

It  was  submitted  on  the  part  of.  the  annuitants  that 
though  the  first  payment  was  postponed,  the  annuities 
commenced  from  the  time  of  the  testator's  death. 

The  Master  of  the  Rolls  ruled  that,  the  annuities 
being  payable  quarterly,  and  the  first  payment  being 
directed  to  be  made  within  eighteen  calendar  months 
alter  the  testator's  death,  the  annuities  did  not  com*^ 
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188i«       menoe  till  fifteen  months  after  the  death  of  ibe  iei-r 
^^f:prm^     tator. 

I^fU«MOMoia.  The  material  questions  were,  in  what  order  the  difi* 
ferent  portions  of  the  assets  were  to  be  applied  in  pay- 
ment of  the  testator's  debts,  and  whether  the  mortgaged 
estates  were  to  pass  cum  onere. 

>  • 

Oneal  v.  Mead  (a)  was  cited  to  show  that  eadi 
mortgaged  estate  must,  in  the  hands  of  the  persons  to 
whom  it  was  devised,  bear  its  own  burthen.  But  it 
was  answered  that  that  case  was  different  from  the 
present,  because  here  all  the  estates  which  were  ia  . 
mortgage  formed  a  part  of  a  general  mass  of  property 
which  the  testator  had  charged  with  his  debts;  and  it 
was  argued  that  after  the  general  personal  assets  were 
exhausted,  the  different  component  parts  of  the  mass, 
which  the  testator  had  charged  with  his  debts,  ought 
to  contribute,  in  proportion  to  their  respective  values 
to  the  discharge  of  the  mortgage  debts  as  well  as  of  the 
other  debts. 

The  Master  of* the  Rolls. 

The  will  begins  with  a  direction  that  the  testator^i 
debts,  funeral  and  testamentary  charges  and  expenses 
shall  be  fully  paid  and  satisfied:  and  this  amounts  to 
a  charge  of  those  debts  and  expenses  upon  the  real 
estate,  in  aid  of  the  personal  estate.  It-  then  gives 
all  the  testator's  freehold,  copyhold,  and  leasehold 
estates,  and  all  his  personal  estate  (except  his  furniture, 
which  he  gives  to  his  widow  for  life)  to  trustees  in 
trust  for  the  payment  of  certain  annuities  and  l^cies, 
and,  subject  thereto,  in  trust  for  the  testator^s  natural 

daughter 

(a)  1  F.  Wm.  6B3. 
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dfughter  for  life,  with  remainder  to  her  tbildrenffT      liH.' 
manner  therein  stated ;  but,  in  certain  events,  the  te$>-     *'"*^*!^ 
tator  gives  over  his  freehold,  copyhold,  leasehold,  and  0/ 

personal  estates  to  several  different  persons.  I»«rtrtt6wo«ift 

The  personal  estate  not  specifically  bequeathed  is, 
therefore,  in  the  first  place,  to  be  applied  in  payment 
of  the  simple  contract  debts,  as  far  as  it  will  extend;  and 
the  surplus  of  tliose  debts,  not  satisfied  by  such  per- 
sonal estate,  is  by  reason  of  the  charge  in  the  begin- 
nnig  of  the  will  to  fall  proportionally  on  the  freehold, 
copyhold,  and  leasehold  estates,  and  on  the  furniture 
given  to  the  widow  for  her  life.  The  apportionment  is 
rendered  necessary  by  reason  of  the  gift  over  of  the  pro- 
perty to  different  persons  in  the  events  specified.  The 
descended  freehold  estate  will,  in  the  first  place,  be  ap- 
plicable to  the  discharge  of  the  mortgage  or  specialty 
debts,  and  the  surplus  of  such  mortgage  debts  will 
also  (all  proportionally  upon  the  freehold,  copyhold,  and 
leasehold  estates  devised  by  the  will,  and  upon  the  furni- 
ture so  given  to  the  widow.  For  the  purpose  of  ascer^ 
tainiug  the  amount  of  the  proportion  of  simple  contract 
debts,  and  of  the  specialty  debts  which  will  be  to  be 
borne  respectively  by  each  of  the  freehold,  copyhold, 
and  leasehold  estates,  and  furniture,  &c.,  it  will  be  neces- 
sary that  the  Master  should  ascertain  the  value  of  each 
separate  property,  and  should  also  ascertain  the  amount 
of  the  simple  contract  and  specialty  debts,  which,  ac- 
cording to  the  foregoing  declaration,  will  fall  upon  each 
estate  and  upon  the  furniture.  But  inasmuch  as  it  is 
only  in  uncertain  events  that  these  several  properties 
will  pass  to  different  persons,  it  may  not  be  useful  at  pre- 
sent to  direct  that  the  sums  thus  chargeable  upon  each 
separate  property,  for  payment  of  debts,  should  be  raised 
by  sale  or  mortgage ;  and  when  the  cause  comes  on  again 
for  further  directions,   some  provisional  arrangement 

may  , 
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18S1.       may  perhaps  be  made  for  payment  of  the  debts  fron 
*  -   T  "'  ^     one  estate,  without  prejudice  to  the  rights  of  the  parties 

Jrvin 

i;.  entitled  over  to  each  particular  property,  if  the  events 

Ironmonger,  which  give  them  that  title  should  arrive.  The  value 
of  the  furniture,  subject  to  the  widow's  interest  in  it, 
will  be  a  part  of  the  general  personal  estate. 


*^  His  Honor  doth  declare  that  the  l^^acies  and 
nuities  given  by  the  will  of  the  testator  are  charged  on 
the  freehold,  copyhold,  and  leasehold  estates,  whidi  tke 
testator  was  seised  or  possessed  of  at  the  date  of  hb  will: 
and  his  Honor  doth  declare  that  the  first  year's  annaiCy 
given  to  Ann  IronmongeTf  the  testator's  widow,  is  to  be 
computed  from  the  testator's  death,  and  payable  in  ad- 
vance from  the  end  of  one  calendar  month  from  the  tes- 
tator's death,  and  the  second  year's  annuity  payable  at  the 
end  of  the  second  year  from  the  testator's  death,  &c.: 
and  his  Honor  doth  declare  that  the  annuity  given  by  the 
will  to  the  Defendant  Barrett  Taylor^  commenced  from 
the  time  of  the  testator's  death,  and  ought  to  be  paid 
quarterly ;  and  that  the  annuity  given  by  the  testator  to 
his  sister,  ^rah  Slacks  should  commence  from  the  end 
of  fifteen  calendar  months  from  the  death  of  the  testator; 
and  that  the  annuity  of  the  testatoi*'s  sister  DoroAea 
Thompson  and  her  husband,  should  commenee  irom  the 
end  of  fifteen  calendar  months  from  the  death  of  the 
testator."     The  decree  then  directed  the  freehold  estate^ 
which  was  conveyed  to  the  testator  after  the  date  of  his 
will,  to  be  sold,  and  the  money  arising  from  the  sale  to 
be  paid  into  Court ;  the  accounts  of  the  personal  estate 
to  be  continued,  and  the  sum  due  in  respect  of  the  pe^ 
sonal  estate  to  be  paid  into  Court :  ^^  And  his  Honordotb 
declare,  that  if  the  amount  of  the  sums  hereinbefore  di- 
rected to  be  paid  into  Court  shall  be  insufficient  to  pay 

the 
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the  amount  of  what  may  be  found  due  for  the  costs  of       183  L 
the  parties,  the  sum  of  2032/.  95.  lA,  being  the  amount     *^      -      ' 
of  the  simple  contract  debts  due  from  the  testator,  and  o. 

the  legacies  and  subsequent  interest  thereon,  the  devisees  ^•o*'^®^®*** 
in  trust  are  to  be  at  liberty  to  raise  the  amount  of  such 
deficiency  by  a  mortgage  upon  the  freehold,  copyhold, 
and  leasehold  hereditaments  and  premises,  which  the 
testator  was  seised  or  possessed  of  at  the  date  of  his  will, 
such  mortgage  to  be  without  prejudice  to  the  rights  of 
any  of  the  parties  interested  under  the  testator's  will:  and 
his  Honor  doth  declare  that  the  freehold,  copyhold,  and 
leasehold  estates  which  the  testator  died  seised  or  pos- 
sessed o(  are  proportionally  liable  for  the  amount  of  the 
mortgage  debts  due  from  the  testator,  as  also  for  the 
amount  hereinbefore  directed  to  be  raised  for  payment 
of  the  costs,  debts,  legacies,  and  interest" 

Reg.  Lib.  1830.  A.  fol.  1839. 


BARTON  V.  TATTERSALL. 

pHILIP  JACOBS^  deceased,  had  twice  obtained  his 
discharge  under  the  acts  for  the  relief  of  Insolvent 
Debtors^  the  first  time  in  1814*,  and  again  in  1820;  but 
oo  dividend  was  paid  under  either  insolvency  to  any 
creditor*  Jacobs  afterwards  became  possessed  of  con- 
siderable property,  and  died  on  the  8th  of  Jidy  1827, 
having  appointed  the  Defendant  his  executor.  The 
Plaintiff  was  a  creditor  under  both  insolvencies,  and  also 
assignee  under  them :  and  he  instituted  this  suit  on  be- 
half of  himself  and  the  other  creditors  of  Jacobs  for  the 
administration  of  his  estate. 

The 


Rous. 

Feb*  S8* 

March  18. 

Under  the 
insolvent 
debtors*  acts 
the  insolvent 
is  discharged 
with  respect 
to  debts  due 
from  him  only 
to  the  extent 
of  the  sums 
stated  by  him 
in  his  scne* 
duled 


0. 

Tattersalu 
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The  assets  were  sufficient  to  leave  a  considerable  sar- 
plus^  after  payment  of  all  his  debts  incurred  subsequently 
to  his  second  discharge  under  the  Insolvent  Act. 

By  the  decree  (a),  made  on  the  hearing  of  the  cause 
by  the  Master  of  the  Rolls,  his  Honor  declared,  that  the 
surplus  assets  of  the  estate  of  Philip  Jacobs^  after  the  pay- 
ment of  his  funeral  expences  and  debts  incurred  since  the 
last  insolvency,  were  applicable,  first,  to  the  payment  of 
his  debts  under  the  second  insolvency,  and  then  in  pay- 
ment of  his  debts  under  the  first  insolvency  ;  and  after 
directing  the  usual  accounts  of  the  personal  estate  and 
of  debts  and  funeral  and  testamentary  expenses  and 
legacies,  it  was  ordered  that  it  should  be  referred  to  the 
Master  to  take  an  account  of  the  debts  due  to  the  Plaio- 
tifi^  and  the  other  creditors  of  the  testator,  under  his  in- 
solvencies, according  to  the  schedules  thereof,  and  ibe 
Master  was  to  cause  advertisements  to  be  published  in 
the  usual  manner;  and  it  was  further  ordered  that  the 
testator's  personal  estate  not  specifically  bequeathed 
should  be  applied  in  payment  of  his  debts  and  funeral 
expenses,  in  a  due  course  of  administration,  and  then  in 
payment  of  his  legacies. 

In  the  schedule  of  creditors,  filed  by  Jacobs  under  bis 
first  insolvency.  Sir  Thomas  Clarges  was  included :  Ae 
sum  due  to  him  was  stated  to  be  108/.  In  fact,  its  true 
amount  was  236/.  55. ;  and  Sir  Thomas  had  claimed  to 
prove  that  amount  before  the  Master.  But  the  Master, 
considering  that  lie  was  bound  by  the  decree  not  to 
admit  a  proof  for  more  than  the  amount  specified  in  the 
insolvent's  schedule,  had  allowed  Sir  Thomases  elaim 
only  to  the  extent  of  108/.  There  were  other  creditor^ 
id  a  similar  situation. 

Sir 

(a)  I  £m,  <$•  Mtfine^  257i 
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Sir  Thomas  Clarges  now  presented  a  petition  in  order 
to  obtain  a  direction  that  the  Master  should  allow  to 
him  and  the  other  creditors  of  the  insolvent,  such  sums 
as  they  might  be  able  to  prove  were  due  to  them,  al- 
though larger  than  the  amount  of  their  respective  debts 
as  stated  in  the  insolvent's  schedule. 


Bii 


V. 

Tatteasall. 


Mr.  Tinney  commented  on  the  provisions  of  the 
5S  G.  3.  c,  102.,  particularly  on  the  10th  and  19th 
sections,  and  referred  to  Baker  v.  Sydee  (a),  and  Taylor 
T.  Buchanan,  {b) 


The  Master  of  the  Rolls. 

This  is  a  petition  by  Sir  Thomas  Clarges^  stating  him- 
self to  have  been  a  creditor  of  Jacobs^  at  the  time  of  his 
first  insolvency,  for  the  sum  of  236/.  55.,  although  in  the 
schedule  then  delivered  by  the  insolvent,  he  was  repre- 
sented as  a  creditor  for  the  sum  of  108/.  only;  and  stat- 
ing further  that  the  Master,  to  whom  the  cause  was 
referred,  had  refused  to  admit  him  as  a  creditor  under 
the  decree  for  a  larger  sum  than  108/.,  and  praying  that 
the  Master  might  be  directed  to  allow  to  him  and  the 
oUier  creditors  under  the  insolvencies,  such  sums,  larger 
than  the  amounts  stated  in  the  schedules,  as  they  might 
be  able  to  establish. 


March  18. 


The  Master,  being  directed  by  the  decree  to  take  an 
account  of  the  debts  due  to  the  creditors  of  the  testator 
under  the  insolvencies,  according  to  the  schedules  there- 
oG  the  petitioner,  whatever  might  be  the  opinion  of  the 
Court  witli  respect  to  his  claim  under  the  insolvencies, 
could  not  regularly  obtain  the  object  of  his  petition  as 

the 


(fl)  7  Tauni.  179, 


{h)  4^anf.  4*  CrrM.  4 19. 
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1851.        the  decree  now  stands;  the  Master  being  concluded,  as 
to  such  debts,  by  the  amounts  stated  in  the  schedule* 
I  am  of  opinion,  however,  that  the  decree,  as  to  that  point, 
Tattebsalu  ig  properly  framed.     The  case  of  Baker  v.  Sydee  (a), 

decides    that,  under  the   Insolvent   Acts   which   were 
in  force  at  the  time  of  the  transactions  in  question,  the  iiH 
solvent  was  discharged  only  in  respect  of  debts  due  to 
creditors  named  in  the  schedule;  and  the  reasoning,  upon 
which  that  judgment  proceeds,  appears  to  me  to  lead  to 
the  conclusion  that,  as  to  creditors  named  in  the  schedule^ 
he  was  discharged  only  to  the  extent  of  the  sums  stated 
in  the  schedule  to  be  the  amount  of  the  debts.     In  the 
subsequent  case  of  Taylor  v.  Buchanan  (6),  it  is  expressly 
ruled  that  the  discharge  of  the  insolvent  prevails  only 
to  the  extent  of  the  debt  specified  in  the  schedule;  and 
it  does  not  appear  to  me,  that  the  Acts  of  the   I  G.  4>. 
c.  119.,  and  of  the   3  G.  4.  c.  12S.,  which   passed  in 
the  interval  between  the  two  cases,  make  any  difference 
in  this  respect.     If,  therefore,  the  petitioner  is  able  to 
establish  any  demand  against  the  testator's  estate,  it  mast 
be  as  a  general  creditor,  and  not  under  the  insolvencies. 

Let  the  petitioner  go  before  the  Master,  to  make 
such  claim  in  that  character  as  he  may  be  advised ;  and 
reserve  the  costs  of  this  petition,  until  the  Master* has 
made  his  report  upon  that  claim. 

(a)  7  Taunt.  179.  {b)  4  Bam.  4r  Cms.  419. 
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1851. 


HANROTT  V.  CADWALLADER.  Rolls, 

March  18. 

TN  this  case  a  bill  was  filed  by  the  husband  and  wife  The  bill  of 

and  their  trustee,  to  give  effect  to  a  deed  by  which  ^^^  ^jp^ 

the  wife,  who  had  become  entitled  to  a  certain  sum  of  where  it  seeks 

money  to  her  separate  use,  had  assigned  it  to  the  trus-  ofthehus- 

tee  upon  trust,  as  to  a  large  part  of  it,  for  her  husband,  ^^^j^  J?  ^c 

.  prejudice  of 

The  deed  was  executed  after  a  separation  had  taken  the  wife's  in- 

place  between  the  husband  and  wife.     It  was  stated  in  Merest,  is  con- 
*^  sidered  by  the 

the  bill,  but  was  not  proved.   The  cause  was  now  heard  Court  as  the 

bill  of  the  bus- 
as  a  consent  cause.  band  alone. 

In  such  a 
The  circumstances  being  stated,  the  Master  of  the  proper  course 
Rolls  declined  to  make  a  decree  on  the  pleadings  as  "to  make  the 
they  stood ;  observing  that  this  was  not  a  case  in  which  fendant. 

proof  of  the  deed  could  be  dispensed  with  (a),  or  in      ^^  ^^^^^   . 
"^    .  "^  1        .  were  no  deed, 

which  the  Court  could  act  upon  the  mere  allegation  of  and  it  was 

the  bill.  simply  the 

case  of  a  wife 
consenting 

His  Honour  added  that  it  was  a  misapprehension  of  ^and  should 
the  principles  of  the  Court  to  suppose,  that,  because  the  receive  money 
wife  was  joined  as  a  co-plaintiff,  the  Court  would  act  given  to  her, 

affainst  her  interest  for  the  benefit  of  the  husband,  with-  '^®°  the  wife's 
^  consent  m 

out  proof  of  the  instrument  under  which  the  Plaintiff  court  would 
claimed  ;  that  the  Court  considered  that  the  bill  of  the  without^Sler- 
husband  and  wife  was  the  bill  of  the  husband  alone ;  ia^  the  form 
and  that  in  this  case  the  proper  course  would  be  to  Jqm, 
make  the  wife  a  Defendant  in  order  that  it  might  appear 
upon  her  answer,  that  she  admitted  the  deed  to  have 
been  fairly  obtained,  and  that  she  had,  at  the  time  of 

executing 

(a)  JRyan  v.  Anderson^  3  Mad,  1 74. 


1881. 


RlKKtfT 
T. 

Cadwalla- 
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executing  it,  full  knowledge  of  her  rights  io  the  propeHj 
assigned.  If  there  were  no  deed  to  be  established  lo 
this  case,  and  it  was  simply  the  case  of  a  wife  coosentiqg 
that  the  husband  should  receive  her  money,  then  the 
wife's  consent  in  Court  would  be  sufficient  without  alter* 
ing  the  form  of  the  pleadings. 


READ  V.  BACKHOUSE. 

^T^HE  testator,  Thomas  Backhouse^  made  his  will,  dated 
"*•  the  21stofMiiy  178S;  and  thereby  "as  to  all  hii 
estate  whatsoever,  he  gave  and  devised  all  and  every  the 
messuages,  lands,  tenements,  tithes,  rents,  and  heredita- 
ments whatsoever,  as  well  freehold  as  copyhold,  whereof 
or  wherein  he,  or  ony  other  person  or  persons  in  tmstfor 
him,  had  or  was  entitled  to  any  estate  of  freehold  or  ni- 
heritance  in  possession,  reversion,  or  remainder,  or  ex- 
pectancy,  unto  his  friends  John  Read  and  Jame$  Bouchietf 
and  their  heirs,  to  the  uses,  upon  the  trusts,  and  for  the  id- 

tenti 


Rolls. 
Marek  22. 

Where  a  tes- 
tator makes  a 
codicil  with- 
out profes- 
sional assist- 
ance, his  ex- 
pressions are 
not  to  be  con- 
strued literally 
and  techni- 
cally, if  upon 
the  whole 
instrument  it 
appears  that 
he  meant  to 
use  them  in 
a  different 
sense. 

A  testator  by  his  will  devised  all  his  real  estates  to  trustees,  upon  trust  for  his 
son  during  his  life,  with  remainder  to  the  son's  children  in  strict  settlement,  tod, 
for  default  of  such  issue,  to  the  testator's  brother  for  life,  remainder  to  Rtiert  h 
tail;  and  he  gave  the  residue  of  his  personal  estate  to  the  same  trustees,  on  tnnCf 
subject  to  two  annuities,  for  the  children  of  his  son,  and  failing  them,  for  hMbfotber 
for  life,  and  after  his  death,  for  Robert  absolutely.    The  brother  died:  and  the  1M^ 
tator  afterwards  made  a  codicil,  by  which,  after  reciting  t'lat  in  case  his  son  shouU 
die  without  an  heir  male  or  female,  he  had  bequeathed  his  estates  in  the  pvisfa  «f 
Jdissenden  and  elsewhere  to  Robert,  he  revoked  that  part  of  his  will,  and  exclodei 
Robert  from  all  chance  of  benefit  under  the  will,  and  in  the  place  of  Robert,  ht,  ft 
his  son  should  die  without  heirs  male  or  female,  bequeathed  all  the  estates  he  had!  or 
might  have  at  the  time  of  his  death  in  Missenden  or  elsewhere,  which  by  rirtue  of 
his  will  were  the  sole  property  of  his  son,  to  Thomas  and  the  heirs  of  hii  bod|f, 
subject  to  the  same  conditions  of  entail  as  were  imposed  on  the  son;  and  mcait 
Thowuts  died  without  heirs,  he  bequeathed  all  the  estates  which   Tkonuu  wwM 
inherit  by  the  death  of  the  testator's  son,  to  Jacob  and    his  heirsy  subfeet  M 
the  payment  of  the  testator's  debts  and  annuities :  Held,  that  the  gift  of  the  reskioi 
of  the  personal  estate  to  Robert  was  revoked,  and  that  this  residue  was  not  oodi^ 
poaed  of,  but  was  given  to  Thomas, 
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Stents  and  purposes^  and  with  and  subject  to  the  powers, 
provisos,  and  declarations  thereinafter  limited,  declared, 
-and  expressed,  of  or  concerning  the  same ;  that  is 
to  say,  as  to,  for,  and  concerning  his  two  small  tene* 
ments,  situate  to  the  south  end  of  his  messuage  in  the 
town  of  Great  Missendeti^  then  in  the  several  occupa-^ 
tions  of  Thomas  Moore  and  Solomon  Buckley^  and  like* 
wise  the  orchard  adjoining,  containing  by  admeasure* 
ment  one  acre,  to  the  use  of  Dorothy  Hill^  second 
daughter  of  Richard  Hill^  late  of  Wrexham  in  the  county 
of  Denbigh^  Esq.,  deceased,  and  her  assigns,  for  and 
during  her  life ;  and  as  to,  for,  and  concerning  the  said 
|wo  tenements  and  orchards,  from  and  immediately  after 
(he  decease  of  Dorothy  Hill,  and  as  to,  for,  and  con* 
ceraing  all  other  the  messuages,  lands,  tenements,  tithes, 
rjwts,  and  hereditament^  and  premises  thereinbefore 
Revised,  from  and  immediately  after  his  own  decease, 
tfi  the  use  of  bis  natural  and  beloved  son  Thomas  Joseph 
B^dchousCf  who  was  born  on  the  27th  of  January  1764, 
ill  the  city  of  Manilla^  upon  the  island  of  Luconia^  and 
ihegk  was  a  lieutenant  in  his  Majesty's  service,  and  his 
assigns,  for  and  during  the  term  of  his  natural  life, 
mthout  impeachment  of  waste ; "  and,  from  and  after  the 
death  of  his  son,  he  limited  the  estate  in  strict  settlement 
to  the  first  and  other  sons  of  the  body  of  his  son,  with  re-* 
mainder  to  the  daughters  of  his  son  as  tenants  in  common, 
and,  in  defaultof  such  issue,  to  the  use  of  his  brother  i/orofr 
Backhouse  and  his  assigns,  for  and  during  his  life,  with- 
out impeachment  of  waste ;  and  from  and  immediately 
after  the  decease  of  Jacob  Backhouse^  to  the  use  of  his 
nephew  Bobert  Backhouse^  second  son  of  Jacob  Back' 
komef  and  the  heirs  of  his  body  issuing,  and  for  default 
ei  such  issue,  to  the  right  heirs  of  his  brother  Jacob  Back-* 
kouu  for  ever.  The  will  contained  the  usual  powers  of 
leasing  and  jointuring.  The  testator  then  gave  **  all  hb 
household  goods,  furniture,  pier  and  other  glasses,  linen, 
Vol.  II.  O  o  pictures. 


RXAO 

V. 


5M  CASES  IN  CHANCERY. 

18SL        pictures,  prints,  plate,  china,  and  books,  which  should 
be  in  or  about  his  house  at  Great  Missenden  or  any  of 
the  o£Bces  thereunto  belonging,  at  the  time  of  his  decease^ 
Bacihousk.    ^q  ^^  person  or  persons  who  for  the  time  being  shonld 
be  entitled  to  his  said  house,  to  the  end  and  intent  that 
the  said  household  goods  and  furniture,  pier  and  other 
glasses,  linen,  pictures,  prints,  plate,  china,  and  books 
might  go  therewith  as  heir-looms,  and  be  used  and  en- 
joyed with  his  house,  so  long  as  the  rules  of  law  or 
equity  would  permit."    And,  after  giving  certain  legacies, 
<^  as  to  all  the  residue  of  his  personal  estate  whatsoever, 
not  thereinbefore  specifically  devised,  which  should  re* 
main  after  payment  of  his  debts  and  funeral  expenses, 
and  the  several  specific  and  pecuniary  l^acies  or  sons 
of  money  thereinbefore  given,  and  such  legacies  as  be 
should  at  any  time  or  tim^s  thereafler  give  by  any 
codicil  or  codicils  to  the  will,  he  gave  and  bequeathed 
the  same  and  every  part  thereof  unto  John  Read  and 
James  BoucAier,,  their  executors,  administrators,  and  as- 
signs, upon  trust,  that  they  and  the  survivor,  his  exe* 
cutors,  administrators,  and  assigns,  should  from  time  to 
time  lay  out  and  invest  or  continue  such  residue  of  hb 
personal  estate  and  effects  in  the  public  stocks  or  funds, 
or  on  government  or  real  securities  at  interest;  all  which 
stocks,  funds,  or  securities  might  be  from  time  to  time 
sold,  assigned,  transferred,  altered,  and  varied,  and  the 
money  thereby  arising  or  coming  to  their  or  his  hands 
again  laid  out,  or  invested,  in  or  upon  such  new  or  other 
stocks,  funds,  or  securities,  when  and  so  often  as  tbcy 
or  he  should  think  fit:"  And  he  directed,    ^^thaijbkn 
Read  and  James  Bouchier  and  the  sunrivor  of  tbem, 
their  executors,  administrators,  and  assigns  should  stand 
and  be  possessed  of,*  and  interested  in,  the  said  residue 
of  his  personal  estate  and  effects,  and  the  stocks,  fiiods, 
and  securities  wherein  or  upon  which  the  same,  or  so/ 
part  or  parts  thereof,  should  be  laid  out  and  invested 

or 
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or  continued,  upon  the  trust  and  to  the  intent  and  pur-  18S1. 
pose  that  Jolin  Read  and  James  Bouchier  and  the  sur-  ^ '  "^ 
vivofi  his  executors,  administrators,  or  assigns  should,  «. 

oot  of  all  the  dividends,  or  interest,  or  annual  produce  ^^c*"®*^*'* 
of  the  same  stocks,  funds,  and  securities,"  pay  two  an- 
nnitiea,  one  to  Dorothy  Hitt,  and  the  other  to  Maria 
Arnold :  **  And  as  to,  for,  and  concerning  all  the  said 
stocks,  funds,  and  securities  wherein  or  upon  which  the 
residue  of  his  personal  estate  should  be  laid  out  or  in* 
^rested  or  continued,  subject  nevertheless  to  the  said 
yearly  payment  so  thereby  directed  to  be  made  thereout 
to  the  said  Dorothy  Hill  and  Maria  Arnold  respectively, 
during  their  lives,  he  directed  that  the  said  John  Head 
and  James  Bouchier  and  the  survivor  of  them,  his  exe- 
cutors, administrators,  and  assigns  should  stand  and  be 
possessed  of  and  interested  in  the  said  stocks,  funds, 
and  securities,  upon  trust,  in  case  there  should  be  any 
•child  or  children  of  his  said  son  Thomas  Joseph 
Baekkousef  living  at  the  time  of  his  son's  decease,  or 
born  within  due  time  afterwards,  to  transfer  the  same 
stocks,  funds,  and  securities  unto  and  amongst  all 
and  every  such  his  child  and  children,  equally,  share 
and  share  alike ;  and  to  be  transferred  or  transferable 
in  manner  and  at  the  time  therein  specified,  that  is  to 
say,  to  sons  at  twenty-one  and  to  daughters  at  twenty- 
one^  or  marriage,  which  should  first  happen ;  and  in 
case  there  should  not  be  any  child  or  children  of  Thomas 
Jiateph  Backhouse  living  at  the  time  of  his  decease,  or 
bom  in  due  time  aderwards,  or,  being  such,  all  of  them, 
being  a  son  or  sons,  should  die  before  he  or  they  should 
attain  his  or  their  ages  of  twenty-one  years  without 
having  been  married,  then  in  trust  that  they  the  said 
trustees  and  the  survivor  of  them,  his  executors,  ad- 
ministrators, and  assigns  should  stand  possessed  of  and 
interested  in  the  whole  of  the  residue  of  his  personal 
estate  and  effects,  and  of  the  funds  and  securities  wherein 

O  o  «  or 
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1881.        or  upon  which  the  same,  or  any  part  or  parts  thereof 

^-^'^  -^     should  be  laid  out  or  invested  or  continued  as  afore- 
Read 

V.  said,  or  so  much  thereof  as  should  not  have  been  sooner 

Backhouu.    advanced  and  applied  as  aforesaid,  upon  trust  to  pay, 
apply,  and  dispose  of  all  the  dividends  and  interest  or 
annual  produce  of  the  same  stocks,  funds,  and  securities, 
which  should  remain  after  payment  of  the  said  yearly 
payments  so  thereinbefore  directed  to  be  made  thereout 
unto   Dorothy   Hill  and  Maria  Arnold    respectively, 
during  their  respective  lives  as  aforesaid,  unto  and  for 
the  use  and  benefit  of  his  brother  Jacob  Backhouse  and 
his  assigns,  for  and  during  his  natural  life;  and  from  and 
immediately  after  his  decease,  then  upon  trust  to  transfer, 
assign,  and  pay  the  whole  of  the  stocks,   funds,  and 
securities  unto  his  nephew  Robert  Backhousej  to  and  for 
his  own  absolute  use  and  benefit;  provided  always,  that 
it  should  be  lawful  for  the  said  John  Mead  and  Jama 
Bouchier  and  the  survivor  of  them,  his  executors,  ad- 
ministrators, and  assigns,  in  case  he  or  they  should  so 
think  fit,  at  any  time  during  the  life  of  his  said  son, 
Thomas  Joseph  Backhouse^  to  lay  out  any  part  of  the  said 
residue  of  his  personal  estate  in  the  purchase  of  a  com- 
pany in  any  of  his  Majesty's  regiments,  for  the  benefit 
and  promotion  of  his  son,  any  thing  thereinbefore  con- 
tained to  the  contrary  thereof  in  any   wise  notwith- 
standing." 

Jacob  Backhouse^  the  brother,  having  died,  the  tes- 
tator afterwards  made  the  following  codicil:  ^^This 
is  a  codicil  of  me  Thomas  Backhouse^  wrote  with  my 
own  hand  and  sealed  with  my  arms;  and  it  is  my 
will  and  desire  that  this  my  codicil  shall  have  full 
force  and  power,  as  all  other  good  and  lawful  instru- 
ments made  by  the  strictest  forms  of  law,  bearing  date 
this  10th  day  of  November  1 796."  After  giving  directions 
as  to  the  disposal  of  his  remains  after  his  decease^  the 

codicil 
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codicil  proceeded  as  follows :  "  Whereas  in  my  last  will 
and  testament  I  have  ordered  and  willed  that,  in  case 
my  son  Thomas  Joseph  Backhouse  (now  a  major  in  his 
Majesty's  47th  regiment)  should  happen  to  die  without 
an  heir  male  or  female,  that,  in  such  case,  I  have  be- 
queathed my  estates  in  the  parish  of  Great  Missenden 
and  elsewhere  to  my  nephew  Robert  Backhouse^  this 
part  of  my  last  will  and  testament  I  revoke,  annul,  and 
set  aside,  and  I  exclude  him,  the  said  Robert  Backhouse 
my  nephew  and  his  heirs  from  any  chance  of  benefit 
from  my  last  will  and  testament,  made  by  Thomas 
Goostrey^  Esq.,  attorney  at  law;  and  in  the  place  of 
the  said  Robert  Backhouse  my  nephew,  if  my  said  son 
Thomas  Joseph  Backhouse  unfortunately  shall  happen 
to  die  without  heirs  male  or  female,  in  such  case  I  give 
and  bequeath  all  the  estates  that  I  now  have,  or  may 
have  at  the  time  of  my  decease,  in  the  parish  of  Great 
Missenden  in  the  county  of  Bucksy  or  elsewhere,  which 
by  virtue  of  my  last  will  and  testament  were  the  sole 
property  of  my  dear  son  Thomas  Joseph  Backhouse^  to 
Thomas  Backhouse^  son  to  my  nephew  Jacob  Backhouse, 
an  infant,  now  living  with  his  father  at  Wigton,  in  the 
county  of  Cumberland,  and  to  the  heirs  of  his  body 
lawfully  begotten,  for  ever;  subject,  nevertheless,  to 
all  and  every  condition  which  are  stated  and  enforced 
by  my  said  last  will  and  testament  upon  my  son  Thomas 
Joseph  Backhouse  with  regard  to  entail,  and  every  other 
clause  which  my  said  son  was  bound  to  fulfil  and  ob- 
serve by  virtue  of  my  last  will  and  testament;  and  in 
case  my  said  relation  Thomas  Backhouse,  now  an  infant, 
shall  happen  to  die  without  heirs,  in  such  case  I  give 
and  bequeath  all  my  estates,  which  he  inherited  by  the 
death  of  my  said  son,  to  my  nephew  Mr.  Jacob  Back-' 
house  and  his  heirs  for  ever;  subject,  nevertheless,  to 
the  payment  of  all  just  debts  and  annuities  which  are 
not  revoked  in  this  my  codicil." 


18S1. 


-    Read 
Backhouse. 


Oo  3 


The 
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1831.  The  testator's  son,   Thomas  Joseph  Backhouse^  died 

^~^"  without  children. 

Read 

Backhouu.        The  question  in  the  cause  related  to  the  dispositioii 
of  the  residuary  personal  estate. 

Thomas  Backhouse  and  Jacob  Backhouse  contended 
that  the  codicil  revoked  the  gift  of  the  residue  to  Robert^ 
and  had  given  it  to  Thomas,  and,  in  the  event  of  his 

death  without  children,  to  Jacob.  The  next  of  kin 
agreed  with  these  parties  in  saying  that  tlie  gift  to 
Robert  was  completely  revoked  ;  but  they  alleged  that 
there  was  no  valid  disposition  of  the  residue  to  any 
other  person,  and  that  it  went,  therefore,  according  to 
the  statute  of  distributions.  The  representatives  of 
Robert  insisted  that  the  revocation  was  confined  to  the 
devise  of  the  real  estate  to  Robert^  and  did  not  extend  to 
the  residue  of  the  personalty. 

Mr.  BicJcersteth  and  Mr.  Rogers^  for  Thomas  Back* 

house. 

The  testator  by  his  will,  in  the  event  of  his  son  dying 
without  leaving  children,  had  given  both  his  real  and  hit 
personal  estate  to  his  nephew  Robert.  The  language  of 
the  codicil  is  an  express  revocation  of  both  gifts.  When 
the  testator  tells  us  that  he  excludes  Robert  from  any 
chance  of  benefit  from  his  last  will,  he  necessarily  ex- 
cludes him  from  the  residue  of  the  personalty.  He 
proceeds ;  ^^  and  in  the  place  of  the  said  Robert  Back' 
hoiise^  my  nephew,  if  my  son  Thomas  Joseph  Backhouse 
unfortunately  shall  happen  to  die  without  heirs  male 
or  female,  in  such  case  I  give  and  bequeath  all  the 
estates  that  I  now  have  or  may  have  at  the  time  of 
my  decease,  in  the  parish  of  GrecU  Missenden,  in  the 
county  of  Bucks^  or  elsewhere,  which  by  virtue  of  my 
last  will  and  testament  were  the  sole  property  of  my 
dear  son  Thomas^  Joseph  Backhouse^  to  Thomas  Back' 

housCf 
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houstf  son  to  my  nephew  Jacob  Backhouse.**    The  in- 
troductory words  of  the  clause  manifest  an  intention 
to  substitute   Thomas  for  Roberts  and  there  being  in 
the  mind   of  the  testator  a  clear  purpose  not  merely 
of  revocation  but  also  of  substitution,  the  substitution 
must  be  held  to  extend  to  the  whole  subject  of  the 
gid,  if  the  words  will  fairly  bear   that  construction. 
It  is  true  that  the  testator  has  described  the  subject, 
which  he  gives  to  Thomas^  as  '^  all  the  estates  that  I  now 
have  or  may  have  at  the  time  of  my  decease  in  the  pa- 
rish of  Great  Missenden  or  elsewhere."   But  such  words 
may  either  be  confined  to  real  estate  or  extend  to  per- 
sonalty according  to  the  general  tenor  of  the  codicil ; 
Doe  v.  Tqfiel(l{a) ;  and,  from  the  mode  in  which  similar 
words  are  used  in  the  clause  revoking  the  gift  to  Robert ^ 
it  is  manifest  that  the  testator  considered  them  as  com- 
prehending all  that  was  included  in  that  gift.     Besides, 
the  subject,  which  by  the  concluding  clause  of  substitu- 
tion is  given  to  Jacobs  clearly  includes  the  personalty; 
for  it  includes  the  fund  out  of  which  the  debts   and 
annuities  were  to  be  paid :  and  it  is  identical  with  the 
fund,  which,  by  the  previous  substitution,  was  given  to 
Tiomas.    The  codicil,  therefore,  though  incorrect  in  its 
language,  contains  a  sufficient  expression  of  the  testator's 
intention   that,  in   the  events  which    have   happened, 
Thomas  should  take  the  residue  of  the  personal  estate. 


18S1. 


Mr.  Tinney  and  Mr.  Parry  followed  the  same  line  of 
argument. 


Mr.  Pemberton  and  Mr.  West^  for  the  representatives 
of  Robert  Backhouse* 

The  revocation  of  the  gift  to  Robert  is  said  to  be  for 
the  purpose  of  substituting  Thomas  :  the  extent  of  the 

revocation, 

(a)  n  Eatiy^iS. 
O  o  4 


«M  Gi3SES'»iT0HflNCEB7; 

M9^*       fwr^^iltibng'thierelferey  will  be  beat  determined  by  akoer* 
^^^^^     lalning  how  much' is  given  ta  Thomas.     The  words  of 
ji^  the  ^  gift  to  Thomas  mre  ^uoh  as  in  themselves  are  prb- 

MS9W9n  perly  applicable  only  to  real  estate.  They  expressly 
describe  what  is  given  to  him  as  being  that  wbicb, 
under  the  will,  would  be  the  sole  property  of  the  tes- 
tator's son ;  and  there  is  an  express  direction  thiat  the 
gift  to  Thomas  should  be  subject  to  the  same  condidons 
of  entail  as  had  been  imposed  on  the  son.  Now  under 
the  will  the  son  took  only  the  real  estate ;  in  the  per- 
sonalty) he  had  not  even  a  life  interest  given  him ;  after 
bis  death  it  was  limited  to  his  children.  It  is,  therefore, 
impossible  to  contend  that  Thomas  is  substituted  as  the 
residuary  legatee  of  the  personal  estate ;  and  the  revo* 
cation  of  the  gift  to  Bobert  ought  not  to  extend  beyond 
what  is  given  to  Thomas  in  his  stead.  At  all  events,  if 
Baberi  does  not  retain  the  personalty,  it  must  go,  not  to 
Thomas^  but  to  the  next  of  kin. 

Mr.  MaUheoos  and  Mr.  Hayter^  for  the  next  of  kin. 

The  Master  of  the  Rolls. 

The  question  in  this  cause  is,  whether,  by  the  efiect 
of  the  codicil,  the  testator's  great-nephew  Thomas  Back^ 
house  is  substituted  in  the  place  of  the  nephew  Bobert 
Backhouse  mentioned  in  the  will  to  the  residuary  personal 
estate,  as  well  as  to  the  real  estates  thereby  devised. 

The  codicil  is  obviously  written  by  the  testator  himself, 
and  is  not  to  be  construed  literally  and  technically. 
The  testator,  after  reciting  that  by  his  wUl  he  had  given 
his  estates  in  Missenden  and  elsewhere  to  his  nephev 
Bobert  Backhouse^  in  case  his  son  should  die  without 
issue,  revokes  that  part  of  his  will,  and  excludes  his 
said  nephew  from  any  chance  of  benefit  from  his  will. 

He 
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He  bad|  in  fact,  given  to  his  said  nephew,  in  the  event        iMt. 


RSAD 


stated,  no  other  estate  than  that  of  Missenden ;  but  he 
had  also  in  that  event  given  to  him  his  residuary  peiv  ir. 

sonal  estate;  and  when  he  proceeds  in  plain  terms  to  ■^^^^■^•*^ 
exclude  his  said  nephew  from  any  chance  of  benefit 
under  his  will,  the  inference  is  irresistible,  that  he  means 
to  exclude  him  from  the  residuary  personal  estate,  and 
that  he  uses  the  term  *^  elsewhere,''  however  inaccurately, 
to  express  that  intention.  After  having  thus  excluded  the 
nephew  Robert  from  every  chance  of  benefit  under  his 
will,  in  the  place  of  his  said  nephew,  he  gives  and  be- 
queaths all  the  estates  which  he  has  or  may  have  at  his 
death,  at  Missenden  or  elsewhere,  in  the  event  stated,  to 
Thomas  Backhouse ;  plainly  meaning  an  entire  substitu- 
tion of  Thomas  for  Robert^  and  again  expressing  his 
intention  as  to  the  personal  estate  by  the  word  ^^  else- 
where. ''  In  a  subsequent  part  of  the  codicil,  he  declares 
that  if  Thomas  should  die  without  heirs  (meaning  chil- 
dren), he  gives  all  his  estates,  which  Thomas  was  to  in- 
herit by  the  death  of  his  son,  to  his  nephew  Jacob 
Backhouse^  subject,  nevertheless,  to  his  just  debts  and 
annuities,  which  are  not  revoked  by  his  codicil.  Now 
the  just  debts  and  annuities  are  expressly  charged  by 
the  will  upon  the  personal  estate ;  and  as  he  plainly 
means  that  Jacob,  who  is  substituted  for  Thomas,  is  to 
take  the  estate  which  is  subject  to  the  payment  of  the 
debts  and  annuities,  it  is  clear  that  here  he  uses  the 
word  *^  estates "  as  comprising  both  real  and  personal 
estate. 

A  difficulty  is  interposed  by  the  direction  that  the 
nephew  TTiomas  is  to  take  the  estates  at  Missenden  and 
elsewhere,  which  were  to  become  the  property  of  Thomas 
Joseph  Backhouse ;  and  it  is  said  that  by  the  will  the 
son  takes  no  interest  in  the  residuary  personal  estate. 

It 
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1881.  It  is  true  that  in  the  will  there  is  no  direct  gift  of  the 
personal  estate  to  the  son ;  but  the  personal  estate  is 
not  by  the  will  given  over  to  the  son's  children,  till 
after  the  death  of  the  son ;  and  the  trustees  are  directed 
to  apply  as  much  as  might  be  necessary  of  the  personal 
estate  in  the  purchase  of  promotion  for  the  son  in  the 
army:  andf  if  there  is  any  slip  in  the  will  which  would 
deprive  the  son  of  this  personal  estate,  there  is  enough 
in  the  codicil  to  manifest  that  the  testator  considered 
that  his  son  wonld  take  the  personal  estate  under  the 
will,  which  is  all  that  is  necessary  for  the  present  por* 
pose. 

My  opinion,  therefore,  is,  that  Thomas  is  by  the  bteo- 
tion  of  the  testator  plainly  substituted  in  the  place  of 
Xtoberi  as  to  all  the  benefits  given  to  Robert  by  the  wilL 
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RoLLa. 

DUNK  V.  FENNER.  ^f*^ '/• 

Aprii  18. 

npHE  testator  Thomas  FunneU  made  bis  will,  dated  the  A  testator  by 

8ih  of  February  1811,  in  the  following  words: —  Tisetall  hb 
^Tbis  is  tbe  last  will  and  testament  of  me  Thomas  FunneU^  f^  ^^^e  to 
m  the  pansh  of  Bexley  in  the  county  of  Kent^  tanner,  for  the  pur- 
First,  I  nominate  and  appoint  Joseph  Fenner  of,  &c.,  ^^l^^^T 
Jamn  George  Peire  of,   &c.,  and  Dean  Bayner  Pike  and,  after  em« 
o^  &C.,  tbe  executors  of  this  my  will ;  and  I  also  desire  [hem  dtier 
them  to  accept  of  20/.  each,  as  a  token  of  my  friendship,  to  continue 
to  buy  mourning.     It  is  my  will  that,  at  the  decease  or  to  diipote 
of  either  of  my  executors,   tbe  two  survivors    shall  o/lt^hcgiw 

•^  ,  the  profits  of 

dioose  a  third  to  assist  them,  and  so,   in   perpetual  it  in  the  one 

succession,  a  third  shall  be  chosen  by  two  survivors  ^"f^"?**}'!? 
'  •'  interest  of  the 

till  the  whole  of  my  will  is  executed.     My  just  debts,  monies  arising 
funeral  expenses,  incidental  charges,  and  probate  of  this  in^the  otha*^ 

my  will  being  paid,  I  give  the  sum  of  100/.  with  interest  ^^^  >l*o  the 

•*  J  ..  CAT  or-      interest  of  the 

oommencing  at  my  decease  to  my  friend  James  Shn"  securities  on 

nerm  of  Cranbrook  in  the  county  of  KenL  and  his  heirs,  ^j^i?^  the  rest 

'  of  his  capital 

I  give  and  devise  to  my  said  executors,  and  to  him  should  be  in- 

or  them  who  may  be  chosen  by  survivors  as  above  j^^S^^folJ* 

stated,  life,  her  re. 
ceiptto  be 
a  discharge.  He  then  gi?es  her  the  rents  and  profits  of  all  his  real  estates 
during  her  life;  and  at  her  decease  he  devises  and  be<^ueaths  to  her  heirs  all 
liis  eftates  real  and  personal  as  tenants  in  common :  if  his  daughter  has  but  one 
child,  such  child  is  to  possess  the  whole ;  but  if  she  should  die  without  issue,  thea 
at  ber  decease  he  gives  certain  legacies.  He  next  directs  all  his  goods  and  effects 
to  be  sold,  his  said  legacies  to  be  paid,  and  a  sum  invested  sufficient  to  purchase 
150^  a  year,  which  is  to  be  paid  to  the  husband  of  the  daughter.  He  then  orders 
his  real  estates  to  be  sold  at  the  decease  of  his  daughter  or  at  the  decease  of  his 
brothers  and  sisters,  according  as  a  particular  event  may  turn  out ;  and  he  gives 
over  to  certain  persons  all  tbe  residue  of  bis  personal  estate,  including  the  pro- 
ceeds of  the  sale  of  the  real  estates  when  sold,  and  the  rents  of  them  until  they  are 
sold     The  daughter  died  without  having  had  ihsue :  Held, 

That  the  daughter  took  an  estate  tail  in  the  freeholds; 

That  the  real  and  personal  estate  being  given  over  together,  she  took  the  per* 
looal  esute  absolutely ; 

That  the  annuities  and  legacies  given  at  her  decease  were  charged  both  on  the 
real  and  personal  estate,  and  were  to  be  borae  proportionally  by  the  two  fimdt. 
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1831.        stated^  all  and  singular  my  lands,  houses,  tenements, 
•1^/-^       buildings,  and  appurtenances  of  what  natuHe  or  kind 
9,'         soever  and  wheresoever,   to  hold  the  same   in   trust 
...f?'*^      for  the  purposes  hereinafter  stated.    It  is  my  will  that 
my  business  shall  be  continued  under  the  inspection 
of    my  executors,  while    they  shall   judge   that  the 
property  which  I  may  die  possessed  of  will  not  be 
diminished.     I  do  hereby  empower  my  executors,  so 
long  as  the  trade  shall  be  carried  on,  to  inspect  the 
stock  in   trade,   and    all   the  accounts    which  relate 
thereto,  whenever  they  shall  think  proper;  and  when 
they  shall  think  there  is  danger  of  sinking  money  bjr 
the  said  trade,  it  is  my  will  that  they  shall  dispose  of 
to  the  best  advantage.   The  profits  of  my  said  bu- 
siness I  give  to  my  daughter  Elizabeth  Jarnumf  bt 
and  during  the  term  of  her  natural  life,  if  the  said  tnde 
should  be  continued  so  long;   but  if  not,  then  the 
money  arising  from  the  disposal  shall  be  invested  bj 
my  executors  in  good  and  safe  security,  and  the  inteteit 
arising  therefrom  shall  be  paid  half-yearly,  and  eveiy 
half  year,  to  my  said  daughter  for  the  term  above  stated. 
The  capital  also  that  I  may  die  possessed  of,  over  aod 
above  my  stock   in  trade,  shall  be  also  invested  in 
good  and  safe  security,  and  the  interest  of  this  surploi 
shall  be  likewise  paid  to  my  said  daughter  in  manner 
and  for  the  time  above  stated ;  and  her  receipt  for  the 
whole  interest  shall  be  a  proper  discharge  for  my  ex- 
ecutors for  the   payment  of  the  said  interest  for  the 
term  of  her  natural  life.    I  also  give  to  my  said  daug|te 
all  the  rents  and  profits  of  all  and  singular  my  retl 
estates,  whatsoever  and  wheresoever,  for  the  term  of  her 
natural  life ;  and  at  my  said  daughter's  decease  I  givey 
devise,  and  bequeath  unto  her  heirs  all  and  singular 
my  estates,  real  and  personal,  to  be  equally  divided 
^mong  them ;  and  they  shall  take  my  real  estates  as 
tenants  in  common  and  not  as  joint  tenants*    ShooU 
my  daughter  have  but  one  child,  such  child  shall  possess 

the 
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the  whole;  but  if  my  daughter  should  die  without  issue,  l.^?!* 
then  at  her  decease  I  give  unto  my  brothers-in-law 
William  and  Henry  Cheeseman  200/.  each ;  and  to 
my  sister  Elizabeth  Dunk,  and  my  nephews  Richardj 
Thomas^  and  John  Dunky  and  to  my  niece  Mary^  wife 
o(  John  Kingy  100/.  each.  I  also  give  to  Daniel  Jarman 
my  son-in-law  1000/,  At  my  daughter's  decease  without 
issue,  all  my  goods  and  effects  of  every  kind  shall 
be  sold,  and  the  said  legacies  paid,  and  a  sum  suffi- 
cient to  produce  150/.  a  year  shall  be  invested  by  my 
executors  in  good  and  safe  security ;  the  interest,  that 
is  to  say,  the  said  150/.  shall  be  paid  to  my  said  son- 
in-law  in  half-yearly  payments,  one  moiety  every  half 
year,  for  and  during  the  term  of  his  natural  life.  At  my 
daughter's  decease  without  issue,  all  my  real  estates 
shall  be  sold  to  the  best  advantage,  unless  they  can 
be  let  so  as  to  produce  an  annual  sum  equal  to  what 
the  money  would  produce  at  interest  were  my  said 
estates  disposed  of,  in  which  case  they  shall  not  be 
sold  till  the  decease  of  my  brother  and  sisters  as  herein- 
after stated.  All  the  rest  and  residue  of  my  personal 
estate,  including  that  which  arises  from  my  real  estates, 
should  they  be  sold  at  my  daughter's  decease,  shall  be 
likewise  invested  by  my  executors  in  good  and  safe 
security,  and  the  interest  arising  therefrom  shall  be 
divided  into  four  equal  parts.  Should  my  real  estates 
remain  unsold,  then  the  interest  arising  from  the  said 
residue  of  my  personal  estate,  and  all  the  rents  and 
profits  of  my  real  estate,  shall  be  united,  and  divided 
into  four  equal  parts;  and  in  either  case  I  give  one 
fourth  part  to  my  brother  John  Bunnell^  another  fourth 
part  to  my  sister  Elizabeth  Dunk^  another  fourth  part 
to  my  sister  Philadelphia  Kine^  to  be  paid  to  them 
half-yearly,  and  every  half  year  during  the  lives  of  my 
said  brother  and  sisters ;  and  at  the  decease  of  either  of 
them,  the  said  three  parts  shall  be  equally  divided  and 

paid 


■  I  ■ 


CASES  IN  CHANCERY. 

paid  to  tbe  two  survivors,  in  the  manner  above  statedi 
till  the  decease  of  a  second  of  my  said  brother  and  sisters, 
and  then  the  said  three  parts  shall  be  paid  to  tbe  survifor 
for  and  daring  the  term  of  his  or  her  natural  life  Tbe 
remaining  half  moiety  I  give  to  my  nephew  WSBiam 
Bodj/f  and  my  nieces  Sarah  Crcnahunt  and  Attn  BoAf 
and  their  heirs,  in  equal  shares,  to  be  paid  in  like  mao^ 
ner  till  the  decease  of  my  said  brother  and  sisters.  If 
my  said  son-in-law  should  die  before  my  said  brother 
and  sister,  then  his  annuity  of  150/.  shall  be  added  to 
the  said  four  parts,  and  shall  be  distributed  exactly  ia 
the  same  manner ;  and  at  the  decease  of  my  said  brother 
and  sisters,  my  son-in-law  being  dead,  the  money  thit 
produced  his  annuity,  together  with  the  money  which 
produced  the  said  four  parts,  including  the  rents  and 
profits  of  my  real  estates,  shall  be  aggrq^ted,  and  tf 
any  of  my  real  estates  remain,  they  shall  be  all  sokL 
The  ag«;regate  sum  shall  then  be  equally  divided  atnoif 
my  nephews  and  nieces,  the  children  of  my  brother  4Mb 
Funnellf  and  my  sisters  Sarah  Body^  Elizabeth  Dimkf  sod 
Philadelphia  Kine;  and  if  one  or  more  of  my  slid 
nephews  and  nieces  should  die  leaving  issue,  such  isoe 
shall  possess  the  share  of  their  parents  respectively* 
Should  my  son-in-law  survive  my  said  brother  aad 
sisters,  then  at  his  decease,  and  not  before,  shall  the  sua, 
which  produced  his  annuity,  be  distributed  among  ib] 
said  nephews  and  nieces  exactly  in  manner  above  staled.' 


The  testator  died  on  the  11th  of  Ncfvember  W% 
His  daughter  Elizabeth  Jarman  died  in  Jime  IMQi 
without  having  had  issue,  leaving  her  husband  Damd 
Jannan  her  surviving* 


The  bill  was  filed  for  the  purpose  of  carryfaf  tbe 
trusts  of  the  will  into  effect ;  and  three  questions  were 
raised  in  the  cause :  — 

Firrt, 


CASES  IN  CHANCERY.  561 

First,  what  interest  Elizabeth  Jarman  took  in  the       1881. 
testator's  real  estate.  *^  ^ 

DONK 

«. 
Secondly,  what  interest   she   took  in  the  personal      Fiuvba. 

estate. 

Thirdly,  whether  the  real  estate  was  charged  with 
the  annuity  of  150/*  given  to  Daniel  Jarman^  and  the 
l^pacies  payable  at  the  decease  of  his  wife ;  and,  if  so, 
whether  the  charge  on  the  real  estate  was  only  in  aid  of 
the  personalty,  so  that  the  personal  estate  was  the  first 
fiind  for  paying  them,  or  whether  the  real  estate  and 
the  personal  estate  were  to  bear  the  burden  rateably. 

Mr.  Bickersteth  and  Mr.  Randall^  for  the  plaintiffs. 

The  daughter  did  not  take  an  estate  tail  in  the  lands : 
she  took  only  an  estate  for  life,  with  contingent  limita- 
tions to  her  children  as  tenants  in  common,  if  she  left 
children  at  her  decease ;  and  if  she  did  not  leave  chil* 
dren,  then  for  die  particular  purposes  expressed  in  the 
will.  The  gift  to  her  is,  in  words,  only  for  the  term  of 
her  natural  life.  The  devise  to  her  heirs,  which  imme* 
diately  follows,  is  a  distinct  gift :  it  is  not  a  limitation 
•hewing  the  extent  of  the  devise  to  her^  but  a  new  devise 
to  them  as  purchasers ;  and  the  proviso,  that  if  his  daugh- 
ter leaves  but  one  child,  that  child  shall  have  the  whole, 
shows  that  the  testator  used  the  word  heirs  to  denote 
children.  It  will  be  contended  that  the  next  words — **  but 
if  my  daughter  should  die  without  issue**— denote  an  in- 
definite failure  of  issue,  and  will  therefore  give  her  an 
estate  tail.  We  answer,  that  the  context  shews  that  they 
denote  not  an  indefinite  failure  of  issue,  but  merely  a 
fiulure  of  issue  at  her  death ;  for  the  testator  immediately 
proceeds,  ^  then  at  her  decease,  &c.  ;'*  and  he  gives  various 
legacies  which  are  to  be  then  payable,  and  makes  a  com- 
plete disposition,  which  is  to  have  efiect  at  her  decease. 

Her 
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ISSL.  Her  deirtlif  therefiMpe^  is  die  point  of  time  when  tbe  pfo- 
perty  is  to  take  one  course  of  devolution  or  anotlwi^ 
aooording  as  she  does  or  does  not  leave  children. 

There  are  two  distinctions  between  Jatan  v.  fVrigU{m) 
and  the  present  case.  First,  in  Jeston  y.  IVrigki  there 
were  no  words  to  give  an  estate  of  inheritance  to  the 
diildren  of  the  first  devisee  for  life ;  and  the  question  wa% 
whether  the  first  devisee  should  take  an  estate  for  life^  with 
remainder  to  his  children  for  life,  or  whether  he  should 
be  held  to  take  an  estate  tail,  so  that  the  lands  m^;fatnot 
go  over,  so  long  as  there  existed  any  person  indoded  in 
the  line  of  issue,  upon  the  failure  of  which  alone  the 
ultimate  limitation  was  to  take  e&cL  Here  the  deviie 
is  **of  all  the  testator's  real  estates;"  so  that  the  child- 
ren of  the  daughter,  though  taking  as  purchaser!,  will 
take  the  fee.  Secondly,  in  Jesson  v.  Wright  the  limitatka 
over  was  only  upon  an  indefinite  failure  of  issue :  here  it 
b  upon  &ilure  of  issue  at  the  decease  of  the  daoghtar* 

Were  the  words  such  as  to  have  given  the  dangkler 
an  estate  tail  in  the  freeholds,  the  technical  rules  and 
the  authorities,  on  which  alone  that  construction  oouU  be 
tenable,  are  not  applicable  to  the  personal  estate;  an^ 
with  respect  to  that  fund,  the  Court  will  carry  into 
the  clear  intention  of  the  testator,  giving  her  only  a  li 
interest  in  it,  and  applying  it,  from  the  time  of  her  de- 
cease, in  the  manner  directed  by  the  wUl ;  Forth  v.  Guf* 
man  (&),  Jacobs  v.  An^att.  (c)  To  give  the  daughter  aa 
absolute  interest  in  the  personal  estate  would  be  quits 
inconsistent  with  the  discretionary  power  of  carrying  on 
the  trade  which  is  conferred  on  the  trustees* 

The  legacies  given  at  the  death  of  the  daughter,  and 
the  annuity  of  150/.  which  her  husband  then  takesywers 

intended 

(a)  3  Blighy  1.        {b)\  P.  Wnu.  SCJ.         (<*}  4  BitK  a  C  i«3«  . 


CASES  IN  <3HAHCERYi 

intaided  to  be  paid  out  of  the  personal  estate.    After  be^       II9^{ 
queathiDg  the  legacies,  the  testator  directs  as  follows :  — : 
**  AH  my  goods  and  effects  of  any  kind  shall  be  8old»:       ^v. 
and  the  said  legacies  paid,  and  a  sum  sufficient  to  pro-        ^^Wl 
dttce  1501.  a  year  shall  be  invested  by  my  executors  in 
good  and  safe  security ;  the  interest,  that  is  to  say,  the 
said  150/.  shall  be  paid  to  my  said  son-in-law^  in  half- 
yearly  {Payments."     It   is   from   the  sale  of  his  goods 
amd  effects  that  the  legacies  are  to  be  discharged,  and 
that  an  investment  is  to  be  made  to  meet  the  annuity.  - 
He  then  proceeds  to  direct  the  sale  of  his  real  estates; 
and  he  gives  the  residue  of  his  personal  estate,  that  is, 
the  residue  after  payment  of  the  legacies  and  the  an- 
nirity,  (including  the  whole  proceeds  of  his  real  estates,) 
upon  certain  trusts  unconnected  with  the   legacies  or 
annuity.     The  legacies  and  annuity,  therefore,  are  not 
dialed  on  the  real  estate ;  at  all  events  they  can  be  '•■ 
charged  on  it  only  in  aid  of  the  personalt}',  and  in  case  ' 
the  primary  fund  should  be  found  insufficient. 

^Mr«  Ijecj  for  a  defendant  in  the  same  interest,  insisted 
ob  similar  topics  of  argument.  In  Trotter  v.  Oswald  (a), 
a  testator  gave  the  residue  of  his  property,  real  and  per^ 
aebal,  to  trustees,  in  trust,  ^^  for  the  use  of  John  Bogle, 
dtiViiig  his  life,  and  to  the  lawful  heirs  of  his  body  after 
hi9  demise,  but  in  case  of  his  dying  without  issue  of  his^ 
body,  after  his  decease  I  give  all  such  residue  to  «7aAn 
OrmdlA!*  It  was  held  that  these  words  created  a  con- 
tingency with  a  double  aspect,  and  that  in  the  event  of 
JMn  Bogle  leaving  no  child,  the  limitation  to  John 
OtmM  would  take  effect.  Mr.  Ijee  also  cited  the  fol- 
lowing authorities :  Goodright  v.  Dunham  (&),  BumsaU  v. 
Davy  (<:),  Gretton  v.  Haward  (^),  Doe  v.  Webber  (f ),  Doe 

v.  jF/tw/, 

(a)  1  Cox,  517.  ((/)  6  TauHt.  94. 

(^)  1  Doug,  26  1.  (e)  \  Darn,  j-  Aid.  713. 

(c)  lBoi.4rP.2lS.6T.R.50, 
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V.  Frost  {a\  Robinson  y.  Bobinson  (&),  Doe  v.  Cooper  (c\ 
Doe  V.  Gqff'{d)f  Porter  v.  Bradky  (e),  Pinbtay  v.  £J- 
kin  {g\  Wilkinson  v.  Sou/A  (A),  Backslraw  v.  Ff7^.  (i) 

Mr.  Williams  and  Mr.  Elderton^  for  other  defendantB 
in  the  same  interest. 

Mr.  Lynch  for  Daniel  Jarman^  who  was  the  personal 
representative  of  his  deceased  wife. 


The  daughter  took  an  estate  tail  in  the  iredioldi* 
They  were  not  to  go  over,  unless  upon  a  general  failure 
of  her  issue ;  and  there  is  no  mode  in  which  the  woidi 
of  this  will  would,  in  every  event,  have  carried  the  whok 
of  the  freeholds  throughout  the  whole  line  of  her  issuer 
except  by  giving  her  an  estate  tail.  Jesson  v.  Wright  {^) 
decides  that  a  gift  to  A.  for  life,  and  if  he  dies  withoot 
issue,  then  over,  is,  in  l^al  eflfect,  an  estate  tail  in  A\ 
and  that  such  a  devise  shall  have  its  leq^BX  e£fect,  notwitb* 
standing  inconsistent  words  in  the  context,  unless  it  b 
very  clear  that  the  testator  meant  otherwise.  (/)  Here 
not  only  is  it  not  clear  that  the  testator  meant  other- 
wise ;  but  the  supposed  intention,  for  the  sake  of  which 
technical  words  are  to  lose  their  effect,  is  one  which  he 
cannot  reasonably  be  supposed  to  have  entertained.  For 
according  to  the  construction  contended  for  on  the  other 
side,  if  the  daughter  had  died  leaving  children,  all  of 
whom  died  in  her  lifetime  leaving  issue,  the  .grand- 
children  would  have  taken  nothing ;  and  the  properqr 
would  have  gone  in  the  manner  directed  by  the  limi^ 

atuKif 


(«)  5  Bam.  4r  Aid,  546. 
(6)  1  Burr.  38,    3  Fes.  sen. 
225, 

(c)  1  Eatty  229. 
id)  llEatt,668. 
(e)  3  T.  B.  143. 


0^)  1  P.  JVms.  S65. 

(h)  7  71  B.  55S. 

(t)  1  Sim.  4-  Stm  604. 

{k)2Biigh,l. 

(0  2  Bhgk,  56^  57. 
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ations  over.      Doe  v.  Harvey  {a\  Doe  v.  Goldsmith  {b)f 
Bennett  v.  The  Earl  of  Tankervtlle.  (c) 

The  realty  and  the  personalty  being  included  in  one 
and  the  same  gift,  if  the  daughter  took  an  estate  tail  in 
the  former,  she  took  the  latter  absolutely;  Donn  y. 


Dunk 
Fennse. 


If  the  daughter  took  the  personalty  absolutely,  it 
would  not  be  very  consistent  with  that  construction  to 
say,  that  she  took  it  subject  to  legacies  and  an  annuity 
which  were  not  to  arise  until  after  her  death.  But  at  all 
events  the  legacies  and  annuity  are  charged  on  the  real 
estate,  as  well  as  on  the  personalty ;  Bench  v.  Biles  (e\ 
Cole  V.  Turner  {g) ;  and  the  real  estate  being  given  to 
the  trustees  for  the  purposes  thereinafter  expressed, 
and  both  funds  being  comprised  in  the  same  gift  over, 
the  real  estate  must  at  least  contribute  to  the  burden  in 
the  proportion  of  its  value. 

Mr.  Beamesj  for  the  trustees. 

Mr.  Bickerstethf  in  reply. 


The  Master  of  the  Rolls. 

It  is  properly  admitted  that  as  to  the  real  estate,  this 
case  must  be  governed  by  the  judgment  of  the  House  of 
Lords  in  Jesson  v.  Wright^  unless  there  be  found  a  sub- 
stantial distinction  between  the  two  cases.  But  it  is  con- 
tended that  there  is  such  substantial  distinction ;  because 
in  Jesson  v.  Wrightj  if  it  were  held  that  the  children  took 

as 

(a)  4  Bam.  4*  Crest.  610.      ^       {d)  \9  Vet,  544. 
(A)  7  Taunt.  S09.  '        {e)  4  Madd.  187. 

(c)  19  Vet.  170.  (g)  4i?tMi.576. 
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as  purchasers,  they  could  take  for  life  only,  and  that  in 
this  case,  the  children,  if  purchasers,  would  take  in  fee^ 
by  reason  that  the  testator  here  in  the  gift  uses  the  ex- 
pression, ^^  all  his  estates  real  and  personal,"  which  ex- 
pression, it  is  said,  would  carry  a  fee  in  his  real  estate.  I 
am  of  opinion  that,  if  the  fee  in  the  real  estate  did  pass 
by  this  expression,  it  would  not  make  a  substantial  dis- 
tinction between  this  case  and  that  of  Jesson  v.  Wright. 
The  gift  here  to  heirs  of  the  daughter  is,  by  the  limits 
ation  over,  in  case  she  should  die  without  issue,  to  be 
read  as  a  gift  to  the  heirs  of  the  body  of  the  daughter; 
and  the  case  then  runs  on  all  fours  with  the  case  of 
Jesson  ▼.  Wright^  except  that  by  the  omission  of  the 
word  ^^ such"  in  the  limitations  over,  a  general  failure 
of  issue  is  here  more  plainly  expressed. 


I  must  say  here,  as  was  said  in  the  judgment  of  Jesson 
V.  Wright^  that  the  direction,  that  the  heirs  shall  take  as 
tenants  in  common  and  not  as  joint  tenants,  manifests 
the  intention  of  the  testator  to  modify  the  estate  in  a 
manner  which  the  rules  of  law  will  not  permit,  but  does 
not  manifest  an  intention  on  the  part  of  the  testator  to 
exclude  any  heirs  of  the  body,  and  that  the  gift  to  one 
child,  if  there  should  be  but  one,  does  not  narrow  the 
general  devise  to  the  heirs  of  the  body,  because  such 
one  child  being  an  heir  of  the  body,  the  gift  to  such 
child  is  consistent  with  the  general  intention ;  and  upon 
the  whole,  I  adopt  the  expression  of  Lord  Eldon  in 
Jesson  w  Wright^  and  declare  that  I  think  it  clear  that 
the  testator  intended  that  all  the  issue  of  his  daughter 
should  fail,  before  the  estate  should  go  over.  I  cannot 
impute  to  the  testator  the  intention  that  the  issue  of 
his  daughter's  children  should  be  disinherited,  if  their 
parents  should  happen  to  die  in  the  daughter's  lifetime. 

With  respect  to  the  second  question,!  am  of  opinioii 
that  a  different  sense  cannot  be  given  to  the  expressions 

of 


His  Honor  doth  declare,  that,  according  to  the  true 
construction  of  the  testator's  will,  Elizabeth  Jarman^  the 
tesUtor's  daughter,  took  an  estate  tail  in  the  freehold 
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of  this  will  as  applied  to  the  personal  and  the  real  estate,  1881. 
because  it  is  the  plain  intention  of  the  testator  in  the 
limitations  over,  that  the  real  and  personal  estate  should 
go  together,  and  the  words  must,  therefore,  receive  the 
same  construction  as  to  both  estates.  The  daughter  there* 
fore  took  an  absolute  interest  in  the  personal  estate. 

As  to  the  third  question,  I  am  of  opinion  that  the 
real  and  personal  estate  are  both  chargeable  with  the 
annuity  of  150/.  given  to  the  daughter's  husband.  The 
real  estate  is  in  the  first  place  given  in  trust  for  the 
purposes  thereinafter  stated,  and  the  gift  of  this  annuity 
is  one  of  those  purposes.  In  a  subsequent  part  of  the 
will  the  testator  directs,  that,  upon  his  daughter's  death 
without  issue,  his  goods  and  effects  shall  be  sold,  and  his 
legacies  paid,  and  a  sum  sufficient  to  produce  150/.  a 
year  invested  by  his  executors  in  good  and  safe  security 
for  the  benefit  of  his  son-in-law  during  his  life;  and  this 
direction  would  clearly  charge  the  personal  estate  with 
his  annuity.  He  then  directs  that  his  real  estates  shall 
be  sold  upon  his  daughter's  death  without  issue,  or  upon 
the  decease  of  the  survivor  of  his  brother  and  sister ; 
and  then  he  in  effect  directs  that  all  the  rest  and  residue 
of  bis  personal  estate,  including  the  produce  of  his  real 
estates,  shall  be  divided  into  four  parts;  treating  the 
produce  of  the  real  estate  as  one  common  fund  with  the 
personal  estate,  and  speaking  of  the  common  fund  as  a 
rest  and  residue  after  satisfying  his  declared  purposes, 
and  charging^  therefore,  the  common  fund  for  these 
purposes,  and,  among  others,  with  the  payment  of  the 
annuity. 
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estates  of  the  testator,  and  that  the  reversion  in  fee 
of  the  said  freehold  estates  passed  by  his  said  will  to  the 
Defendants  John  Hcrtdett  Tenner  and  Dean  Rmfner 
Pikey  as  surviving  trustees  of  the  will  of  the  testator ; 
and  his  Honor  doth  declare,  that  the  Defendant  Danid 
Jarman  is  absolutely  entitled  to  the  personal  estate  of 
the  testator :  and  his  Honor  doth  declare,  that  the  an- 
nuity of  150/.  a  year  by  the  testator's  will  given  to 
Daniel  Jarman  during  his  natural  life,  and  the  Iq^acies 
in  the  will  mentioned,  payable  at  the  death  of  Elizabetk 
Jarman^  are  chargeable  on  the  real  and  personal  estate 
of  the  testator  in  proportion  to  their  values,  (a) 

Reg.  Lib.  1830.  A.  fol.  1495. 

(a)  See  Campbell  t.  Harding^  MaUolm  t.  Taylor,  pp.  390.  41Si 
inprh. 


Roixs. 
1S30. 

Jj€C»  6. 

A  person 
entitled  to  a 
share  of  a  sum 
of  money, 
which  is  due 
as  a  debt  from 
a  testator, 
tannot  main* 
tain  a  bill  for 
his  own  share, 
unless  he  sues 
on  behalf  of 
himself  and  all 
other  parties 
interested  in 
the  debt,  or 
inakes  those 
Other  persons 
parties  to  the 
luin 


ALEXANDER  i;.  MULLINS. 

A    TESTATOR  bequeathed  SOO/.  to  his  executor, 

upon  trust,  to  pay  the  interest  to  Mr.  AUxanitr 

during  his  life,  and  after  his  death,  to  his  wife  during  her 

life ;  and  upon  the  death  of  the  survivor,  to  transfer  the 

principal  sum  to  their  children  in  equal  shares. 

Mr.  and  Mrs.  Alexander  were  both  dead,  leaving  foar 
children,  of  whom  the  Plaintiff  was  one.  The  testator's 
executor  died  without  having  made  the  investment  as 
directed  by  the  will.  The  bill  was  filed  against  the  per- 
sonal representative  of  that  executor,  alleging  that  the 
other  three  children  had  received  their  shares,  and 
praying  payment  of  the  Plaintiff's  share  of  the  legacy. 

It 
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It  appeared  by  the  answer,  that  the  other  three  chil- 
dren had  not  received  their  shares,  though  payments  had 
been  made  to  them  on  account. 

The  cause  coming  on  to  be  heard,  Mr.  Beames  objected 
that  the  other  three  children  were  necessary  parties. 

Mr.  fVesti  contra^  insisted  that  where  a  legacy  of  a 
definite  sum  was  given  in  equal  shares  to  a  definite  num- 
ber of  persons,  each  of  them  was  in  the  same  situation 
as  if  he  were,  in  form  as  well  as  substance,  sole  legatee 
of  a  given  sum ;  and  he  cited  Smith  v.  Snow,  (a) 

The  Master  of  the  Rolls  was  of  opinion,  that  inas- 
much as  the  executor  of  the  original  testator  had  been 
guilty  of  a  breach  of  trust  in  not  making  the  investment, 
and  his  assets  were  liable  to  make  good  this  legacy,  the 
suit  was  in  truth  a  creditor's  suit;  and  that  a  person, 
having  an  interest  only  in  a  portion  of  a  debt,  could  not 
maintain  a  bill  for  the  recovery  of  his  share  of  the  de- 
mand, unless  he  sued  on  behalf  of  himself  and  all  other 
persons  interested  in  the  debt,  or  made  those  other 
persons  parties. 

His  Honor  therefore  allowed  the  objection,  and  the 
cause  was  ordered  to  stand  over. 

(a)  3  Mad*  10. 
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^T^j  CLEGG  V.  CLEGG. 

April  30. 

,      ^^  '  fOHN  CLEGG^  having  six  daughters,  Mary  the  wife 

upon  the  mar-  ^  of  Mr.  Go7'dony  Catherine  Cleggy  Ann  Clegg,  Alice 
darhtCT  "  C/^gg:,  Sarah  Cieggy  and  Hannah  Geggy  previous  to  and 
Catherine,  in  Consideration  of  the  marriage  of  Catherine  with 
rai^e  her^foJ^  William  Clegg,  executed  a  bond  bearing  date  the  «9th 
tune  equal  to  cX  December  1785,  in  the  penal  sum  of  3000/.  to  be  paid 
one  of  his  five  to  William  Cleggy  his  executors,  administrators,  and 
other cUugh-  assigns,  with  a  condition,  which,  after  reciting  "that 
will  he  gave  John  Ciegg  had  promised  to  William  Cleggy  that  in  case 
^bsolufer'a  ^^^  marriage  took  place,  he  John  Cleggy  would,  either 
provision  during  bis  life  or  by  his  last  will,  make  the  fbrtupe  or 
wTJich^e'gave  Patrimony  of  Catherine  Clegg  equal  at  the  least  to  the 
to  any  one  fortune  or  patrimony  of  any  one  of  his  other  daugfaters^"^ 
five  daughters  declared  "  that  if  the  said  John  Cleggy  his  heirs,  excca- 
and  their         Xox^.  administrators,  or  assicrns,  should,  from  time  td  time 

issue;  but  the  *  .  c  ^ 

fortunes  be-     dnd  at  all  times  thereafter,  pay,  give,  grant,  convey,  and 

mieatfied  to      assure  unto  Catherine  Clegg  or  her  issue,  so  much  and 
daughters         such  sum  or  sums  of  money,  estate,  or  effects,  or  things, 

tcTtheirTfor       ^^^  ^^  ^^^^  *^"^®  ^"^  times  as  he  the  said  Jo/m  Clegg 

life  only,  with    should  at  any  time  or  times  thereafter  during  his  life, 
remainder  to        .  #•    i  i 

their  issue;       g*^^*  grant,  convey,  or  assure,  unto  any  of  them,  the 

ajj^  *"  e  oTthc  ^^'^  ^^^^  Gordon,  Ann  Clegg,  Alice  Clegg,  Sarali  Clegg, 
five  should        Hannah  Clegg,   or  to  any  husband  which  any  one  of 

feavrn^*is"'  ^^^^  ^^^  ^^  thereafter  might  have,  or  to  the  children 

sue,  her  share  or  issue  of  any  one,  exceeding  in  value  the  sum  or  sums 

to*the  others  ^^  money,  estate  or  estates,  effects  and  things,  which  he 

of  the  four  ^Jie  said  John  Clegg  should  then  have  paid,  advanced, 

daughters  and      .  ,  i  .  ^    .     . 

their  issue,  in    given,  granted,  conveyed,  or   assured    unto    Catherine 

the  same  man*'  Cte? 

ner  as  their  ^° 

original  shares.  One  of  the  five  died  without  issue:  Held,  that  Caikerine  c<ni\d  not 
claim  an  additional  provision  in  rebpect  of  the  benefits  thereby  derived  by  tbe  otiier 
four  daughters  and  iheir  issue ;  her  absolute  interest  in  her  own  share  being  equi- 
valent in  value  to  the  interests  of  the  other  daughters  ami  their  issue  it  their 
respective  shares^  and  their  contingent  interests  in  the  shares  of  each  other. 
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Clegg  or  her  husband,   children,  or   issue;    and    also 
should  in  and  by  his  last  will  and  testament  or  other- 
wise, make,  cause,  procure,  or  efiPect  the  part,  share, 
proportion,  or  interest  of  Catherine  Clegg  or  her  chil- 
dren or  issue,  of,  in,  and  to  the  real  and  personal  estate 
of  him,  John  Clegg^  to  be  at  the  least  equal  in  value  to 
the  part,  share,  proportion,  or  interest,  of  any  one  of 
them,  the  said  Mary  Gordony  Ann  Cleggy  Alice  Clegg^ 
Sarah  Cleggy  and  Hannah  Cleggy  and  the  husband  of  any 
of  them,  or  the  children  or  issue  of  any  one  of  them, 
of,  in,  and  to  the  same,  (the  several  sum  and  sums  of 
money,  estate  and  estates,  effects  and  things,  which  the 
said  John  Clegg  should  at  any  time  during  his  life  have 
paid,  advanced,  given,  granted,  conveyed,  or  assured, 
unto  each  and  every  or  any  of  his  said  daughters  or 
their  respective  husbands,  children  or  issue,  to  be  taken 
and  considered  in  part  of  and  towards  such  part,  share, 
proportion,  and  interest,  of,  in,  and  to  such  real  and  per- 
sonal estate,)  and  also  if  the  said  John  Clegg  had  not  at 
any  time  theretofore  made,  done,  executed,  entered  into, 
published,  or  declared,  and  should  not  at  any  times  or 
time  thereafter  do,  make,  execute,  enter  into,  publish  or 
declare  any  act  or  acts,  deed  or  deeds,  last  will  or  testa* 
ment,  or  any  other  matter  or  thing  whatsoever,  whereby 
or  by  means  whereof,  the  part,  share,  or  proportion, 
right,  title,  interest,  benefit,  advantage,  claim,  pretence, 
or  demand  of  any  one  of  them  the  said  Mary  Gordon^ 
Ann  Cleggy  Alice  Cleggy  Sarah  Cleggy  and  Hannah  Cleggy 
or  any  husband  which  any  one  of  them  then  had,  or  at 
any  times  or  time  thereafter  might  have,  or  the  children 
or  issue  of  any  one  of  them,  of,  in,  to,  or  out  of  the  real 
or  personal  estate  which  the  said  John  Clegg  at  any  time 
theretofore  had  been,  then  was,  or  at  any  time  or  times 
thereafter  should  be  seised  of,  or  entitled  to,  was,  were, 
could,  should,  or  might  be  greater,  or  exceed  in  value, 
be  prior  in  commencement,  in  payment,  or  otherwise 

prefer- 


1831. 
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18S1.  preferable  to  the  part,  share,  and  proportion,  right,  title, 
interest,  advantage,  benefit,  claim,  or  demand  of  Catherine 
Cleggi  or  her  children  or  issue,  of,  in,  to,  or  out  of  the 
same  real  and  personal  estate  of  the  said  John  Clegg  ;  ^^ 
then  the  bond  was  to  be  void,  and  otherwise  to  remain 
in  full  force* 

John  Clegg^  by  his  will,  dated  the  27th  of  November 
179S,  devised,  after   the    death   of  his  wife,  freehold 
property  in  (Hdhaniy  late  JVolfendensj  unto  and  equally 
among  his  six  daughters,  in  manner  following :  — ]As 
to  one  sixth  of  it,  on  certain  trusts  for  the  benefit  of 
Mrs.  Gordon  and  her  issue;  and  as  to  the  other  five 
sixths,  unto  his  other  five  daughters,  Catherine^  Afrn^ 
Alice^  Sarah^  and  Hannah^  equally,  as  tenants  in  com- 
mon for  their  respective  lives,  and  after  their  several 
deceases,  he  gave  their  respective  shares  to  their  re- 
spective child  or  children  living  at  the  time  of  such 
decease,  and  the  issue  of  such   of  their   children  as 
should    be    then   dead)    their    heirs    and    assigns   as 
tenants   in   common;    the  issue   of  a  deceased  child 
to   take  only   the  parent's   share.      He  next  devised 
certain  premises  for  the  benefit  of  Mrs.  Gordon;  and 
after  reciting  that  he  had  given  his  other  four  daughters 
1000/.  each,  upon  or  since  their  respective  marriages,  he 
bequeathed  to  Alice  and  Hannah  lOOOA  each.    He  then 
devised  certain  premises  to  his  executors  upon  trust  to 
sell,  and  bequeathed  to  them  his  personal  estate  upon 
trust  to  convert  the  same  into  money :  and  he  directed 
that  they  should  stand  possessed  of  the   proceeds  of 
the  sale  of  these  real  estates  and  of  his  personal  estate^ 
and    of  the    securities    in   which   they  should  be  in* 
vested,  for  the  equal  and  separate  benefit  of  his  five 
daughters^  Mary^  Ann^  Alice j  Sarahj  and  Hannah,  fi>r  their 
respective  lives  to  their  separate  use;  '^and  afler  the 

decease  of  all  or  any  of  the  daughters,  upon  trust  to  pay 

and 
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and  apply  her  or  their  respective  shares  unto  or  amongst  ^  1881 
her  or  their  respective  children  living  at  the  time  of  her 
decease,  and  the  lawful  issue  of  such  of  them  as  should  be 
then  dead,  the  issue  to  take  only  their  parent's  share,  and 
if  any  of  them  should  have  only  one  child,  or  issue  of 
only  one  child,  then  the  whole  of  the  daughters'  share 
was  to  go  to  such  child  or  issue ;"  and  if  any  of  his 
five  daughters  Mary,  Ann,  Alice,  Sarah,  and  Hannah^ 
should  die  without  leaving  any  issue  of  her  or  their 
bodies  then  living,  then  in  trust  to  pay  the  interest 
of  such  share  or  shares  to  the  testator's  other  daugh^ 
ters  for  life,  and  the  principal  to  their  children  and 
issue  at  such  times  and  in  such  manner,  shares,  and 
pn^rtions  as  were  thereinbefore  directed,  for  or  in 
respect  of  their  original  shares  thereof.  He  next  de>* 
▼ised  certain  premises  to  Catherine^  her  heirs  and  assigns; 
and  after  providing  for  the  equalisation  of  the  shares, 
in  case  the  property  given  to  Catherine  should  exceed 
in  value  that  which  each  of  his  other  daughters  and 
their  issue  took,  the  will  proceeded  as  follows  s  ^*  and  if 
it  shall  appear  upon  such  equalisation,  collection,  and 
contribution,  as  aforesaid,  that  the  provisions  herein^ 
before  and  hereinafter  made,  for  such  of  my  daughters 
Marjf^  Ann,  Alice,  Sarah,  Hannah,  and  their  issue,  shall 
beof  greater  value  than  the  provisions  before  made,  for 
my  other  daughter  Catherine  Clegg^  then,  I  hereby 
charge  and  make  chargeable  the  estates  and  money, 
except  the  money  given  and  bequeathed  to  my  two 
daughters  Alice  and  Hannah  as  aforesaid,  hereinbefore 
and  hereinafter  given  unto  and  in  trust  for  my  said 
daughters  Mary,  Ann,  Alice,  Sarah,  and  Hannah^  as 
aforesaid,  with  such  sum  of  money  to  be  paid  to  her^ 
my  said  daughter  Catherine,  her  executors,  adminis^ 
triitors,  and  assigns,  to  and  for  her  own  use,  as  will  make 
the  provisions  hereinbefore  and  hereinafter  to  be  made 
for  all  my  said  daughters  equal  in  value." 

All 
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18S11  All  the  six  daughters  survived  the  testator.     Hasmak 

afterwards  died  without  having  been  married.  Am  and  * 
Alice  had  no  children.  Arrangements  had  been  made^ 
by  which  an  equalisation  was  effected  between  the  share 
of  Catherine  and  the  respective  shares  of  her  five  sistersi 
except  in  so  far  as  the  property  bequeathed  to  the  latter 
consisted  of  lands  devised  in  trust  to  sell,  which  had  not 
yet  been  sold. 

The  bill  was  filed  by  Catherine  Clegg^  who  had  sur- 
vived her  husband,  and  by  her  children,  for  the  adminis- 
tration of  the  trusts  of  the  testator's  will.  It  charged 
that  Hannah's  share  did  not,  upon  her  death,  go  over 
to  Maryj  Ann^  Alice^  and  Sarah^  and  their  children,  bat 
that,  by  virtue  of  the  bond,  the  Plaintiff  was  entitled  to 
participate  in  that  share  equally  with  the  other  four 
daughters*  and  their  children :  and  that  it  Ann  or  Alice 
should  die  without  leaving  issue  them  surviving,  the 
Plaintiff  was  also  entitled  to  a  share  of  the  property 
devised  or  bequeathed  to  these  two  daughters. 

Mr.  Bickersteth  and  Mr.  Parker^  for  the  Plaintiff. 

Assuming  that,  before  Hannah's  death,  the  share  of 
each  of  the  six  sisters  was  equal,  It  is  clear  that  if 
Hannah's  share  be  divided  between  Mary^  Ann,  Alices 
and  Sarahy  and  their  children,  the  families  of  each  of 
these  four  daughters  get  more  than  Catherine  and  her 
children  ;  and  the  condition  of  the  bond  is  broken.  In 
no  event,  can  any  one  of  the  other  daughters  and  her 
children,  consistently  with  the  tenor  of  the  bond,  be- 
come entitled  under  the  father's  will  to  a  greater  share 
of  his  property  than  Catherine  and  her  children:  yet  by 
the  division  of  HannaVs  share  among  them,  to  the  ei- 
clusion  of  Catherine^  the  fortunes  of  each  of  them,  de- 
I'lved  from  her  father,  will  exceed  Catherine's  in  the 

ratio 
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ratio  of  five  to  four :  and  this  inequality  may  be  ren- 
dered still  greater,  if  Alice  and  SarcA  should  die  without 
leaving  issue,  and  their  shares  should  go  in  the  manner 
directed  by  the  will.  In  order,  therefore,  to  fulfil  the 
agreement  contained  in  and  enforced  by  the  bond,  Ca* 
therine  and  her  children  must  participate  equally  v^ith 
the  other  daughters  and  their  issue  in  the  share  of 
Hannah^  and  in  the  shares  of  any  other  of  the  daughters 
who  may  die  without  leaving  issue. 


Mr.  Tinney^  contra. 

Supposing  the  fortunes  given  to  each  of  the  daughters 
equal  in  amount,  Catherine's^  being  given  to  her  ab- 
solutely, would  be  of  greater  value  than  that  of  any  of 
her  sisters,  who  took,  subject  to  the  contingency  of  their 
interest  being  defeated  by  their  dying  without  leaving 
issue :  and  if  Catherine  were  to  derive  any  increase  of 
fortune  in  the  event  of  that  contingency,  she  would  get 
iliore  than  any  of  her  sisters ;  for  no  part  of  what  is 
given  to  her  could  go  to  them,  and  she  would  have  the 
chance  of  their  fortunes  devolving  to  her  and  her  issue. 

The  shares  of  each  of  the  five  other  daughters  is 
lessened  in  value  to  the  original  taker  by  the  contin- 
gency to  which  the  testator  makes  it  liable ;  and  this 
loss  is  compensated  to  each  by  the  chance  of  partici- 
pating in  the  fortunes  of  the  other  four.  Thus  there  is 
equality  among  the  five ;  and  the  share  of  each  of  the 
five,  taking  into  account,  on  the  one  hand,  the  diminution 
of  value  from  its  being  defeasible  on  a  given  event,  and 
on  the  other  hand,  the  chance  of  benefit  to  each  from 
participating  in  what  is  given  originally  to  the  other 
four,  is  not  more  than  equal  to  Catheriwfs. 


The 
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Upon  the  marriage  of  the  testator's  daughter 
he  entered  into  articles  to  give  to  her  or  her  husband  or 
_,     '        issue,  by  deed  or  will,  a  provision,  equal  in  value  to 
what  he  should  give  to  any  one  of  his   five  other 
daughters. 


By  his  will,  he  gave  to  Catherine  absolutely  a 
vision  equal  in  amount  to  that  which  he  gave  to  any  of 
his  five  other  daughters ;  bat  the  provision  for  his  other 
daughters  waa  limited  to  them  for  life  only,  with  re- 
mainder  to  their  issue,  and  if  any  of  the  five  should 
die  without  issue,  her  provision  was  to  become  divisible 
between  the  other  four  daughters  for  life,  with  remainder 
to  their  issue  in  the  same  manner  as  their  original 
shares.  One  of  the  five  daughters  died  without  issue; 
and  a  question  in  the  cause  was,  whether,  under  the 
articles  entered  into  by  the  testator  on  Catherines  roar** 
riage,  she  was  entitled  to  share  with  the  other  four 
daughters  in  the  share  of  the  fifth  daughter  who  had 
died  without  issue. 

The  provision  for  Catherine  being  given  to  her  abso- 
lutely, she  thereby  takes  an  equivalent  in  value  to  the 
contingent  interests  which  the  five  daughters  took  in 
each  other's  share ;  and  she  is  therefore  not  entitled  to 
claim  any  further  provision  in  respect  of  the  benefit  de- 
rived by  the  four  daughters  from  the  share  of  the  fifth 
daughter  who  died  without  issue. 


<*  His  Honor  doth  declare  that  the  PlaintiflT  Catherine 
Clegg  takes  no  share  under  the  will  of  John  Ge^j  the 
testator,  in  the  property  given  by  the  said  will  to  Man/ 
Gordon,  Ann  the  wife,  and  now  the  widow,  of  Ihmias 
Oosef  Alice  Clegg,  Sarah  Clegg,  and  Hannah  Clegg,  the 

five 
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five  other  daughters  of  the  said  testator;  and  bis  Honor 
doth  declare  that  the  share  of  the  said  Pldntiff  Catherine 
Clegg,  under  the  said  testator's  will,  being  given  to  her 
absolute  use,  she  thereby  takes  an  equivalent  in  value 
to  the  shares  given  to  the  said  Mary  Gordon^  Ann  the 
wife,  and  now  the  widow  of,  Thomas  Close^  Alice  Cleggf 
Sarah  Cleggy  and  Hannah  Ctegg,  the  five  other  daughters 
of  the  testator,  for  life,  with  remainder  and  contingencies 
in  the  said  testator's  will  mentioned;  and  his  Honor 
doth  declare  that  the  equalisation  already  made,  being 
in  respect  of  the  personal  estate  alone,  and  not  including 
any  equivalent  for  the  value  of  the  freehold  and  leasehold 
estates  directed  to  be  sold,  but  not  yet  sold,  the  Plaintiff 
Catherine  Cleggf  is  entitled  to  one  sixth  of  such  value, 
to  make  her  share,  under  the  will,  equal  in  value  to  the 
share  of  her  sisters,  and  that  she  is  entitled,  for  her 
life^  to  one  sixth  of  the  freehold  estate  in  Oldham  late 
Wolfenden's;*  &c. 

Reg.  Lib.  18S0.  A.  fol.  8067. 


1851. 


CLUTTERBUCK  v.  EDWARDS. 

1)  Y  the  indenture  of  settlement,  executed  on  the  mar- 
"^^  riage  of  Bryan  Edwards  with  Martha  PhippSj  two 
sums  of  1000/.  and  4000/.  were  covenanted  to  be  paid 


Rolls* 

1850. 

Avrit  29. 

Afav  5. 

L.C. 

1851. 

Nov.  19.  82. 

1858. 

to  trustees,  on  trust  to  invest  the  same^  and  permit  the  ^  testator  ap- 

said  points  a  fond, 
after  the  deatn 
gf  his  wife,  to  his  son,  to  be  paid  to  him  at  her  decease,  if  he  shall  then  have  attained 
twenty-one )  and  in  case  his  son  dies  under  twenty-one,  and  after  the  wife,  he  gives 
the  fund  to  his  brother ;  and  in  case  the  wife  shall  outlive  both  the  son  and  the 
brother,  he  gives  it  to  the  brother's  daughters  then  li?ing.  The  sod  attained 
twenty-one,  and  died  in  the  lifetime  of  the  wife,  who  survived  both  the  ton  and  the 
brother;  there  were  daughters  of  the  brother  then  living:  Held,  that  the  represent- 
atives of  the  son,  and  not  the  daughters  of  the  brother,  were  entitled  to  the  fund. 
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1830«        said  Ayan  Edwards  during  his  life^  and  after  his  de* 
^  "^        cease,    the    said   Martha  Phipps*    afterwards  Martha 

V,  EdwardSf  during  her  life,  to  receive  the  interest  and 

Edwaxm.     produce  thereof;   and   after  the  decease  of  the  md 
Bryan  Edwards  and  the  said  Martha  Edwards^  in  case 
there  should  be  any  child  or  children  of  their  bodies 
then  living,  to  pay  the  said  sums  of  1000/.  and  4000iL 
unto  and  amongst  all    and  every  of  such   child  or 
children   who    should   survive    them    lK>th,   and  who 
should  attain   the   age  of  twenty-one  years,  being  a 
son  or  sons,  or  eighteen   years,  being  a  daughter  or 
daughters,  but  not  otherwise,  at  such  times  and  in  such 
parts,  shares,  and  proportions,  and  in  such  manner  and 
form  as  Bryan  Edwards  should,  by  deed  or  writings  or 
in  and  by  his  last  will  and  testament  in  writing,  to  be 
signed,  published,  and  declared  in  the  presence  of  two 
or  more  credible  witnesses,  give,  direct,  limit,  and  ap^ 
point;  and  in  default  of  such  gift  and  direction,  limit- 
ation, or  appointment,  as  the  said  Martha  Edwards  (in 
case  she  should  survive  the  said  Bryan  Edwards)  should, 
in  manner  therein  mentioned,  appoint ;  and,  for  want  of 
such  appointment,  then  on  trust  to  pay,  apply,  and  dis- 
pose thereof  qnto  and  amongst  all  such  child  or  children, 
in  equal  proportions,  if  more  than  one,  or  if  only  one^ 
then  the  whole  to  such  one  child,  provided  he,  she^  or 
they  should  then  have  attained,  or  should  live  to  attain, 
l)eing  a  son  or  sons  respectively,  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  respectively  the 
age  of  eighteen  years,  but  not  otherwise ;  and,  in  the 
mean  time,  to  pay  the  interest  and  produce  thereof  for 
the  maintenance  and  education  of  such  child  or  children 
respectively:  but  in  case  there  should  be  no  child  or 
children  living  at  the  death  of  the  survivor  of  the  said 
Bryan  Edwards  and  Martha  his  wife,  or  there  being 
such,  such  child  or  children  should  not  attain  to  the  age 
or  ages  of  twenty-one  years,  being  a  son  or  sons,  or 
eighteen  years,  being  a  daughter  or  daughters,  then,  oo 

trust, 


Edwabds. 
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trust,  to  pay  the  said  sums  to  the  executors  or  admini-        18S0. 

strators  of  the  said  Bryan  Edwards^  to  and  for  tlieir   ^      '   ~ 

*^  Cluttebbvck 

own  use,  and  benefit,  and  to  and  for  no  other  use,  trust,      _    v. 
intent,  or  purpose  whatsoever. 

The  will  of  Bryan  Edwards^  which  bore  date  the  6th 
o^  December  1799,  and  was  executed  and  attested  in  the 
manner  required  by  the  said  indenture,  after  reciting 
the  marriage  settlement  and  the  power  of  appointment, 
which  he  had  under  it,  continued  as  follows,  viz. 

**And,  whereas,  I  have  at  this  time  only  one  son 
living*  named  Zachary  Hume  Edwards^  now  I  do,  by 
this  my  will,  by  virtue  and  in  pursuance  and  exercise  of 
the  said  power  contained  in  the  said  settlement,  and  of 
all  other  powers  vested  in  me,  give,  and  bequeath,  and 
direct,  Jimit,  and  appoint  the  said  two  several  sums  of 
1000/.  and  4000/.  from  and  after  the  decease  of  my  said 
wife  unto  my  said  son,  Zachary  Hume  Edwardsy  to  be 
paid  to  him. on  the  decease  of  my  said  wife,  if  he  shall 
then  have  attained  the  age  of  twenty-one  years ;  and  in 
case  my  said  son  die  before  he  shall  attain  the  said  age 
of  twenty-one,  and  after  the  decease  of  my  said  wife  as 
aforesaid,  I  give  and  bequeath  the  said  two  several  sums 
to  my  brother  Zachaty  Bayley  Edwards^  his  executors, 
administrators,  and  assigns ;  and  in  case  my  said  wife 
should  survive  my  son,  Zachary  Hume  Edwards^  and  also 
my  brother,  Zacliary  Bayley  Edsardsy  then  I  do,  by 
virtue  of  the  powers  in  me  vested  by  the  said  indenture  of 
marriage  settlement,  give  and  bequeath  the  two  several 
sums  of  1000/.  and  ^OOO/.  after  the  death  of  my  said 
wife,  unto  and  amongst  such  of  the  daughters  of  my  said 
brother,  Zachary  Bayley  Edwards,  as  shall  then  be  living, 
to  be  divided  equally  between  them  share  and  share  alike." 


The  brother  died  in  August  1812,  leaving  several 

daughters..    The  son,  Zachary  Hume  Edwards^  attained 

Vol.  II.  Q  q  the 
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ISSO.       the  age  of  twenty^one  years,  and  died  in  Aogost  181S. 
_^M  V- ..  '"'^     The  Widow  died  in  1 825,  without  having  attempted  to 
V.  Zeroise  the  powers  reserved  to  her  in  the  pettleifiit* 

Several  daughters  of  the  brother  were  liviiqr  at  the  time 
of  the  widow's  death. 

V 

The  bill  was  filed  by  the  representatives  of  the 
surviving  trustee ;  and,  the  question  in  the  cause  was, 
whether,  at  the  death  of  the  mother,  the  two  sums  men- 
tioned became  the  property  of  the  representatives  of  the 
son,  or  vested  in  the  daughters  of  the  brother  ? 

Mr.  Jf  ray,  for  the  dauj^ters  oiZachartfBaj/UyBdwariL 

Mr.  Boteler  and  Mr.  Sogers^  for  the  other  Defendants. 

On  behalf  of  the  daughters,  it  was  submitted  tiuit 
there  was  a  clear  and  express  gift  to  them,  in  case  the 
testator's  wife  survived  both  the  son  and  the  brother; 
that  that  event  had  happened;  and  the  plain  efiectof 
the  words  was  not  to  be  defeated  by  doubtful  conjecture 
deduced  from  clauses  which  provided  for  a  dtfiercBt 
state  of  circumstances. 

The  Master  of  the  Rolls. 

Where  the  language  of  an  instrument  b  clear  and 
consistent  throughout,  a  court  is  bound  to  act  upon  the 
expressed  intention,  although  it  may  not  appear  to  he 
the  most  rational  intention.  If  throughout  this  part  of 
the  will,  it  appear  to  be  the  clear  intention  of  the  testator 
that  the  interest  should  not  vest  in  the  son,  although  he 
attained  twenty-one,  unless  he  also  survived  his  mother, 
then,  however  hard  the  case  may  be,  his  children  am 
have  no  claim.  By  the  first  gifi,  the  son  would  clearly 
take  an  absolute  interest,  although  he  neither  attataed 
twenty-one  nor  survived  his  mother,  the  payment  only 
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b^ing  pditponed  till  be  attained  twenty-one.     It  i^  pri(>-       ISSb. 
bablei  howevftr,  that  the  t^tatbr  did  nbt  mean  that  Hb   r^^xj^^ 
aliDiild  take  unless  he  did  attain  twenty-onei  the  eff^  v. 

of  the  s^aad  gift  being,  that  if  he  died  under  twenty-  ®^^»^ 
one,  after  the  death  of  his  mother,  the  two  sutni  should 
go  over  to  the  testator's  brother;  and  these  two  gifts 
taken  together  import,  that  the  interest  would,  at  all 
«t)»iti,  vest  iii  the  son  at  twenty-one.  The  last  gift  is 
otearly  a  substitution  of  the  brother's  daughters  for  the 
Irtbther,  iii  case  neither  of  the  former  gifts  should  take 
effect ;  but  having  taken  efiect  by  the  son's  attaining  the 
age  of  twenty-one,  the  substitution  is  out  of  the  ques- 
ticmi  anfl  die  son's  representative  is  entitled. 

^  ^  The  Court  doth  declare,  that  the  Defendant,  Thomas 
Fitzgerald^  as  the  personal  representative  of  Zachary 
'Minnie  EdmardSf  is  entitled  to  the  8048/.  5s.  lOd^  bank 
S'pet  ttnU  annuities,  standing  in  the  names  of  DaniH 
C^erbuck  and  Edward  Baker^  and  1858/.  4^.  Id.  bank 
1^  per' cent,  consolidated  annuities,  standing  in  the  name 
0f  the  Haintiff,  under  the  bequest  contained  in  the  will 
idBfyUn  Edwards'* 

Reg.  Lib.  1880.  A.  fol.  1787. 


^  The  Defendants,  the  daughters  of  the  testator's  bro-         L.C. 
ther,  Zachmy  Bayletf  Edwardsj  appealed  against  his    y^^ig^^ 

HoncH^s  decree. 

■«, 

.  ,$ir  £.  Sugden  and  Mr.  Wray^  in  support  of  the  ap- 
peal. 

it  may  be  conceded  as  a  general  proposition,  that 
in  construing  a  settlement  or  will,  which  makes  a  pro- 
.vision  for  children  subject  to  a  prior  life  interest,  the 
Clourt  leans  strpngly  in  favour  of  that  construction  by 
ijf)^f^  the  children  will  take  a  vested  interest  at  twenty- 
*^^^  *  Qq  2  one 
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1831*       one  or  marriage,  (the  period  when  they  are  likely  to 

CLorrsKBUCK  9"'^®  *')  whether  they  survive  the   tenant  for  life  or  not; 
V.  Woodcock  V.   The  Duke  of  Dorset  (a),  Hope  v.  Lord 

Clijden  {b)  Shenck  v.  Legh  (r).     But  that  applies  only  to 
cases  where  the  words  are  of  equivocal  and  doubtful 
import.     Where   the  language  of  the   instrument  is 
dear,  consistent,  and  unambiguous,  the  principle  has 
no  place,  and  the  Court  must  then  give  eflTect  to  the 
plain  meaning  of  the  words,  without   regard  to  the 
hardship   which   such   a  construction    might  possibly 
produce,  under  certain  conceivable  circumstances  and 
in  particular  cases ;  Wingrave  v.  Palgrave  (cf),  Hawgraoe 
V.  Cartier  {e\  Lloyd  v.  Bird  {g)f  Perfect  v.  Lord  Cwr^ 
zon.  [h)    In  Hotchkin  v.  Humfrey  (i).  Sir  Thomas  Pbmer 
lays  down  the  doctrine  of  the  Court  upon  this  subject 
in  very  distinct  terms;  and  that  case  aflerwards  came  by 
appeal  before  Lord  Eldon^  who  affirmed  his  Honor's 
decree.     Now  in  order  to  arrive  at  the  true  constroo* 
tion  to  be  put  upon  this  bequest,  it  is  necessary  to  con- 
sider the  will  in  connection  with  the  marriage  settlement. 
That  settlement  gave  no  power  to  Bryan  Edwards  to 
appoint,  unless  to  a  child  who  should  survive  both  psf 
rents;  and  the  will,  which  was  manifestly  intended  as  an 
exercise  of  the  power,  and  which  studiously  pursues 
the  provisions  of  the  settlement,  is  framed  with  a  special 
regard  to  that  circumstance.     No  one  of  the  legatees 
is  to  take  a  single  shilling  until  the  fund,  which  was 
the   subject  of   the   settlement,    falls   into   possession. 
The  bequest  is,  q/ier  the  decease  of  the  wife,  to  the  son, 
if  he  shall  then  have  attained  twenty -one ;  and  in  case 
the  son  die  before  he  shall  attain  twenty-one  and  after 
the  decease  of  the  wife  as  aforesaid,  then  the  fund  is 
to  go  to  the  testator's  brother;  and  in  case  the  wife 

sunrire 

(«)  3  Bro.  G  C.  569s  {e)  ZV.i^B.  79. 

\b)  6  Vet,  499.  (g)  Cited  9  Vet.  505. 

\e)  9  Vet,ZOO.  (A)  5  Mad.  44S, 

(i)  1  P.  Wmt.  401.  (t)  S  Mai.  65. 
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survive  the  son  (that  is,  whether  the  son  attain 
twenty-one  or  not,  for  if  he  died  before  the  wife,  that 
circamstance  was  immaterial,  as  he  was  himself  to  take 
nothing  in  that  event),  and  also  the  brother,  then  among  Edwakm. 
the  daughters  of  the  brother  who  should  be  then  living. 
All  the  three  clauses  are  perfectly  consistent  and  na- 
tural; and  it  is  impossible  to  import  into  the  third 
clause  containing  the  gift  to  the  brother's  daughters, 
the  condition  that  the  son  should  have  died  under 
twenty-one,  contained  in  the  second  clause,  without 
doing  a  manifest  violence  to  the  words,  without,  in  fact, 
making  to  that  extent  a  new  will  for  the  testator. 

Mr.  Boteler  and  Mr.  Girdlestone  jun.,  in  supiport  of 
the  decree. 

There  is  no  substantial  distinction  between  this  case 
and  the  cases  referred  to  on  the  other  side,  which,  as 
it  is  admitted,  have  fully  established  the  general  rule 
of  the  Court.  It  is  not  to  be  presumed  that  the  tes- 
tator could  ever  have  intended,  that  if  his  son  attained 
twenty-one  in  his  mother's  lifetime,  and  died  leaving 
issue,  such  issue  were  to  b6  excluded  by  the  children 
of  his  brother;  nor  can  any  reason  be  suggested  why 
those  children  should  be  placed  in  a  better  situation 
than  their  father,  who,  although  he  was  a  degree  nearer 
in  blood,  and  therefore  a  more  natural  object  of  the 
testator's  bounty,  was  to  take  only  in  the  event  of  the 
son  dying  under  twenty-one.  The  will  is  recited  to 
be  made  in  pursuance  of  the  power  in  the  settlement^ 
and  of  all  other  powers  vested  in  the  testator.  It  was 
plainly  intended  to  operate,  and  it  did  in  fact  operate^ 
as  a  disposition  of  the  whole  of  the  Plaintiff's  interest  in 
the  fund,  in  whatever  character  possessed,  and  from  what- 
ever quarter  derived ;  and  the  ultimate  limitation  in  the 
settlement  having  vested  the  property  in  Edwards^  bis 
executors,  administrators,  and  assigns,  so  as  to  make 

Q  q  3  him 
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l^^h.       ^^^  ^  efiect  the  absolute  owner,  it  would  be  unrei- 
Ch'mmcx  •9°*^Wc,  for  the  purpose  of  aiding  the  appellants'  coo- 
o.  stn^ction,  tp  confine  it  to  that  portion  of  interest  oply 

as  to  which  the  testator  had  a  power  of 
given  him  in  express  terms. 

m 

Mr.  Sogers,  for  other  parties* 
Sir  E.  Si^deHf  in  reply. 


:«iii  iiin*!! .^11 


1858. 
Feb.  11. 


The  Lord  Chancellor. 

Tl^e  question  in  this  gase  arises  upon  the  oonstn^ 
tion  of  Mr.  Bryan  Edwards^  will  —  a  will  made  in  ex- 
ecution of  a  certain  power  contained  in  his  marriage 
settlement,  and  of  all  other  powers  in  him  vested.  Tbe 
settlement  does  not  appear  very  precisely  to  pursue 
what  must  have  been  the  intention  of  the  parties,  and 
such  as  it  is,  the  will  misrecites  it. 

The  will,  in  the  part  which  raises  the  present  que^ 
tion,  appoints  the  fund,  after  the  wife's  death,  to  &- 
chary  Hume  Edwards^  to  be  piaid  to  him  on  her  decease^ 
if  he  shall  then  have  attained  the  age  of  twenty-one,  vA 
if  he  die  before  twenty-one  and  after  tbe  wife's  decease; 
to  Zachary  Bayley  Edwards^  the  testator's  brother;  atid 
if  the  wife  survives  Zachary  Hume  Edwards  and  als6 
Zachary  Bayley  Edwards^  then  to  Zachary  Bayley  'Si' 
ward^s  daughters,  after  the  wife's  death,  then  livings 
These  daughters  are  the  present  appellants. 


The  events  expressly  and  in  terms  provided 
then  are,  —  first,  that  of  Zachary  Hume  Edwards  attsn- 
ing  twenty-one  and  surviving  the  wife,  —  and  secondlyf 
that  of  his  dying  under  twenty-one  and  after  the  wife. 
Neither  of  these  events  happened,  as  the  son  died  after 

attainiog 
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attaining  twenty-one,  but  before  the  wife.    A  third  pro«       183.2. 
vision  is  then  made,  which  may,  though  not  expressly  ^  -^v  -/ 
and  in  terms,   cover  the  event  which  has  happened,   '    '  r. 
namely,  that  of  the  wife  surviving  both  Zachary  Hume 
Edwards  and  Zackary  BayUy  Edwards  ;  for  nothing  is 
there  said  of  the  age  at  which  Zachary  Hume  Edwards 
is  supposed  to  die,  and  it  may  be  above,  as  well  as 
under,  twenty-one.     But  I  think  this  inconsistent  with 
the  plain  and  governing  intention  of  the  disposition. 
The  event  happened  literally  as  this   third  provision 
contemplated ;  the  wife  did  survive  both  the  testator's 
brother  and  his  son.     But  I  hold  the  event  which  hap- 
pened, of  the  son's  attaining  twenty-one,  not  to  have  been 
in  the  contemplation,  and  not  to  fall  within  the  scope  of 
this  third  clause. 

Let  us  take  the  three  provisions  in  their  order. 

The  first  appears  to  declare  the  governing  intention 
of  the  whole  disposition.  [His  Lordship  here  read  the 
clause.]  The  testator  had  only  the  power  of  appointing 
after  the  wife's  decease ;  but  he  also  directs  the  sum  to  be 
paid  on  her  decease  at  the  legatee's  age  of  twenty-one* 
If  this  clause  had  stood  alone,  there  would  have  clearly 
been  a  gift  to  the  son,  if  he  attained  twenty-one,  but  to 
bc^  paid  upon  the  death  of  the  wife.  If  the  son  died 
under  twenty-one,  and  before  the  wife,  no  provision  is 
made  for  that  event  in  terms;  though  the  case  comes 
under  the  third  clause  just  as  much  as  if  he  died  after 
twen^-one.  But  if  he  attains  twenty-one,  the  wife's 
death  is  of  necessity  the  term  of  payment,  she  having 
the  life  interest  in  the  (iind.  If  he  died  under  twenty- 
one  and  after  the  wife,  the  second  clause  provides  for 
that  event*  [His  Lordship  here  read  the  second  clause.] 
This  second  clause  is  not  at  all  inconsistent  with  the 
construction  put  upon  the  first.     It  only  provides  for 

Qq  4  the 
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Zfi9S.  the  event  of  Zachary  Hume  Edwards  sunAving  the  ifi^ 

J^    ^  '  but  dying  under  age.     Then  the   brother  is  to  tike^ 

»  because,  by  the  first  clausei  no  interest  was  to  vedfb 

SowAam.  ^j^^  g^^  unless  he  attained  twenty-one.  \ 

Then  comes  the  third  clause  in  these  words;  —  [Hm 
Lordship  read  the  third  clause.]    The  event  which  hss 
happened,  of  the   son   reaching  twenty-one   but  pv6- 
deceasing  the  wife,  falls,  no  doubt,  within  this  daide. 
But  it  does  not  more  fall  within  it  than  the  event  wbick 
has  not  happened,  the  event,  namely,  of  the  son  dyiog 
under  twenty-one  and  before  the  wife.    The  third  claM 
then  covers  both  these  events  equally,  both  of  the  tot 
reaching  twenty-one  and  not  reaching  that  age  whda  lie 
,predeceased  his  mother.     But  it  appears  plain  that  Ac 
one  and  the  only  one  meant  to  be  provided  for  b  dbe 
latter,  that  of  the  son  predeceasing  his  mother  mdff 
twenty>one.     Construing  the  third  with  the  first  clanle 
this  seem  to  be  its  true  intent.     The  violence  worid 
certainly  be  great  of  the  other  construction,  cutting  &4 
the  grandchildren  of  the  testator  in  favour  of  his  nieed^ 
and  making  the  interest  which  the  son  took  depend 
upon  a  contingency  wholly  immaterial,  namely,  his  sw^ 
vivitig  his  mother  —  material  indeed  as  to  the  term  of 
payment,  but  immaterial  as  to  the  vesting  of  the  esUite^ 
and  to  make  the  nieces  take  an  interest  merely  becaw 
their  uncle's  wife  had  survived  his  son,  though  tbeir 
father,   the  testator's   brother,  was  only  to   take  MkJ 
interest  in  case  the  son  died  under  twenty-one. 

It  was  said  in  the  argument  that  the  ^Mast^r  of  the 
Rolls  had  struck  out  this  third  clause ;  but  I  think  he 
must  be  held  only  to  have  so  construed  it  that  it  Inigbt 
be  consistent  with  the  other  clauses,  with  the  prevaili^ 
intention,  and  with  the  rational  sense  of  the  whole 
instrument. 

The 
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Tbe  view  therefore  which  I  take  of  the  third  daasie        I89SL 

is  this :  —  adinittiniF  that  it  raises  the  most  considerable  ^       - 

'  ®  OtvnamMXKK 

diflkalty  in  the  case.     The  event  of  Zachary  Hume  9, 

Edward^s  death,  under  twenty-one,  and  after  the  wife,  ^**''**"** 
had  been  provided  for  by  the  second  clause  in  express 
terms.  The  event  of  Zachary  Hume  Edwardi  attaining 
twenty-one  and  surviving  the  widow  had  been  provided 
for,  in  express  terms,  by  the  first  clause.  The  death 
of  Zachary  Httme  Edwards  before  the  wife  remained 
to  be  provided  for,  and  that  is  doiie  by  the  third 
clause;  but  as  the  second  brought  in  the  brothef 
Zachary  Bayley  Edwards^  on  the  supposition  of  his 
•orviving  the  widow,  so  the  third,  contemplating  the 
death  of  the  brother  before  the  widow,  as  well  as  the 
predecease  of  the  son,  brings  in  the  brother's  daughters ; 
and  the  question  being,  with  reference  to  this  third  clause,' 
whether  it  shall  be  read  in  one  or  other  of  two  ways, 
that  is,  as  providing  for  the  son's  predecease,  whether 
under  or  above  twenty-one,  or  as  providing  only  for  his 
predecease  under  twenty-one ;  I  read  it,  according  to 
tbe  general  intention,  in  the  latter  way,  thus,  **  in  case 
my  wife  survives  my  son  under  twenty-one,  afid  alsc^ 
my  brother,  then  to  my  nieces." 

If,  indeed,  the  cases  were  so  strong  as  to  make  it 
impossible  to  give  the  words  this  construction,  there 
would  be  an  end  of  the  question,  and  the  violence  must 
be  dond  to  which  I  have  adverted.  But  they  are  not 
so.  In  Hotchkin  v.  Humjrey{a)  the  bequest  was,  in  case 
there  should  be  no  such  daughter  or  son  that  should 
live  to  receive  the  same,  then  the  term  to  be  utterly 
I'oid.  There  it  was  held  that  the  fund  was  contingenty 
and  that  the  shares  out  of  it  could  not  be  vested, 
because^  until  the  surviving  parent's  death,  it  was  im- 
possible 

(a)  2  Mad.  65. 
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18S2.       possible  to  tell  whether  the  fiind  would  exist  by  the 
Cluttbrbugk  ^^**"^  ^i^g  raised.     The  Vice-Chancellor  said,  "  the 
V.  clear  intent  must  govern, -and  in  this  case  the  clear 

intent  is,  that  the  surviving  children  shall  take/' 

In  Wingrave  v.  Palgrave  (a),  which  is  always  dted 
oa  questions  of  this  kind  somewhat  of  the  same  view 
was  taken.  Lord  Caarper  reconciled  the  constructioB 
to  a  rational  and  probable  intention  in  favour  of  the 
heir  of  the  family,  though  the  son  of  an  after-taken 
wife,  relying  besides  on  the  plain  and  invincible  sense 
of  the  words  —  words  to  use  Lord  Tkurlaafs  ex- 
pression '^  not  to  be  got  over." 

In  Shenck  v.  Legh  (6),  though  the  Master  of  the 
Rolls  expressed  a  leaning,  perhaps  a  strong  leaning 
as  to  the  construction  of  the  gift  oyer,  yet  he  had  no 
occasion  to  decide  on  that  point ;  but  the  words  there 
may  be  considered  more  hard  to  get  over  than  the  third 
clause  here.  Sir  William  Grant  said  if  there  had  been 
any  thing  equivocal  in  them,  he  would  have  construed 
them  so  as  to  vest  the  portions  at  twenty-one  or  mar- 
riage ;  and  the  rest  of  the  case  is  favourable  to  the 
general  view  upon  which  this  question  would  seem  to 
have  been  determined  below  ;  as  are  also  Lord  Eldtnis 
remarks  in  Hope  v.  Clifderu  (c) 

In  the  observations  of  Sir  William  Grant  in  H(m', 
grave  v.  Caiiier  {d)  I  see  nothing  repugnant  to  the 
course  here  taken  by  his  Honor.  On  the  contraiy 
they  rather  favour  it  There,  as  in  the  present  case, 
there  was  a  clause  which,  as  the  Master  of  the  Rolls 
said,  taken  by  itself  and  literally,  would  confine  the 

provision 

(a)  I  P,  Wnu.  401.  (c)  C  Vet,  499. 

(*)  9  Vet.  300  id)  3  Vet.  ^  B.  79. 


Edwards. 
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provision  to  children  surviving  both  parents ;  and  in  18S2. 
order  to  get  rid  of  the  effect  of  this  clause,  «id  con-  ^j^^^'^^' 
stnie  it  in  the  way  most  rational,  his  Honor  rejected  _  v. 
the  word  ^  such  **  and  read  it  as  if  it  had  been  **  any 
child/'  As  in  Poms  v.  Burdett  (a)  the  Court  got  rid 
of  the  word  "  leave  *'  and  turned  it  into  "  have.'*  The 
general  observation  to  which  no  doubt  his  Honor  re- 
ferred, is  that  ^^  if  the  settlement  clearly  and  unequi- 
TDcally  makes  the  right  depend  upon  the  child  surviving 
both  or  either  parent,  the  Court  has  no  authority  to 
control  that  disposition.  If  the  settlement  is  incor- 
rectly and  ambiguously  expressed,  if  it  contains  con- 
flicting and  contradicting  clauses,  so  as  to  leave  in  a 
degree  uncertain  the  period  at  which,  or  the  contin* 
gency  at  which  the  shares  are  to  vest,  the  Court  leans 
strongly  towards  the  construction  which  gives  a  vested 
interest  at  the  period  when  it  is  most  needed.'' 

Upon  these  grounds  I  affirm  the  judgment,  without 
costs,  (h) 

{a)  9  K^f.  4S8.  3  Mylne  Sf  Keen,  316.    Tucktr 

{b)   See     Bright    v.    Rowe^      ▼.  Harris,  5  Sim,  53S. 


J^t.  Im  pmtft  ISCL,  In  die  Mjcsr  ac  CaTEa3L3E 

-^-0  2^  HALL 

A  penM  «iuv  ^T^HE  mesMrial  of  tLe   R«t.  Jbts  Eji 


*  Cottage  Camhrid^/^   XBkoc^   ccber    liuDes 

FrantloMdj  kmxuxij  head  Tnap^fr  ac  x 
Ccmeniry^  deraed  to  the  master  asd  feiJow^  cc  C 
HaUf  GtMbridigef  •^  to  thcsr  sa 
maA  </  his   penooal  estjie,   frocn  sod  127  toe 
oease  of  bu  wife,  as,  together  with   Ljb 

iMhdniki^     teoeineiits  and  lands  in  Cambridge^  shoaLd 

tW  CoOqpe,     the  Taloe  df  fiOOl,  to  the  mtent  that  SQu  a  1 

aid  to  flwaa 

tlMt  bit  fcUiyv  the  aforesaid  lands  and  perbonal  estate  s 

ibM^bewkjut  ^luxls  the  maintenance  of  one  fidlov  to  be  sens  »  ie 

^oriMOM        takl  Hall  outof  the  free  school  in  Cozentry  ;  the«UE&t 

J^*JjJ2^     with  a  convenient  chamber  for  which  he  had  paki  SQL, 

sodsdmmioo   would   make  a  handsome  provision  for  the  Frjiuiad 
m  the  other      ^  ,|       ,  . 
fellow.,  ex.      fellowship. 

ccpt  in  «o  far 
S4  those  pro- 
vifionft  src  By  the  same  will,  the  sum  of  10/.  a  year,  out  of  the 

controlled  bjr    nf^resaid  lands  and  personal  estate,  was  directed  to  be 

the  expreM  .  1  r  • 

termt  of  the     paid  for  and  towards  the  maintenance  of  one  scholar  m 

*^h^^*  be  sent  to  the  said  Hall  out  of  the  free  grammar  school 

therefore,  out  in  Tamworth ;  and  if  the  value  of  the  sum  of  60& 

didste*  for  a  should  in  any  way  fall  short,  the  scholar  from  Tamr 

doie  fellow-  yxnih  school  was  to  bear  the  loss  of  what  should  M 

fumiled  all  short  of  paying  him  10/.  a  year,  the  testator's  will  beii^ 
the  conditioflf  llm^ 

required  hy 

the  endowmentt  that  circumfttance  wai  held  not  to  exempt  him  from  the  ae* 
ce«iity  of  undergoing  the  usual  Collc{;e  examination,  to  prove  his  fitness  for  the 
fellowship.  But  the  standard  of  merit  set  up  on  the  examination  of  such  a 
candidote,  should  be  not  relative,  but  positive ;  merely  ascertaining  that  be  is 
duly  qualified,  and  having  no  rrgard  to  the  comparative  quatificationt  of  Ks 
competitors. 
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that  the  fellow  from  Cctoentry  school  should  have  full 
20/.  per  annum.  And  the  testator  s  j¥ill  further  was, 
that  *^  the  nomination  and  election  of  the  said  fellow  and  i^os. 
scholar  should  be  and  remain  to  the  master  and  fellows 
aforesaid,  yet  still  so  as  they  should  have  a  careful  re- 
gard to  the  recommendation  of  the  mayor  and  aldermen 
of  CooerUryJ^  ,  / 

The  memorial  then  stated,  that  by  a  receipt  under 
the  common  seal  of  the  master  and  fellows  of  the  said 
College,  dated  the  29th  of  July  1682,  it  appeared  that 
they  received  of  the  said  5.  Frankland  the  sum  of  60/.  in 
consideration  of  a  chamber  of  the  yearly  value  of  6/.,  to 
be,  from  time  to  time  for  ever  thereafter,  occupied  and 
enjoyed  in  the  said  College  by  the  fellow,  for  the  time 
being,  who  should  be  in  and  enjoy  the  fellowship  there 
founded  by  the  said  5.  Frankland. 

The  memorial  further  stated,  that  the  memorialist  had 
been  regularly  educated  at,  and  had  been  a  scholar  of  the 
said  free  school  of  Caoentry ;  that  he  went  from  that 
school  to  Trinity  College^  Cambridge^  where  he  took  his 
degree  of  bachelor  of  arts  in  January  1827 ;  that  he  was 
then  duly  ordained  deacon,  and  after  serving  a  curacy  for 
a  year,  was  admitted  to  priest's  order$,  and  was  appointed 
curate  of  a  parish  in  Caoentry  by  the  head  master  of  the 
free  school  of  that  city,  which  curacy  he  still  continued 
to  hold  :  that,  in  September  last,  a  vacancy  happened  in 
the  Frankland  fellowship  in  Catharine  Hallf  and  that 
he  stood  for  that  fellowship,  with  several  other  can- 
didates, none  of  whom,  however,  had  ever  been  scholars 
of  the  free  school  of  Coventry:  that  he  left  with  the 
Master  of  the  College  testimonials  of  character  from 
various  persons,  clergymen  and  others,  who  had  had 
opportunities  of  knowing  his  conduct  and  attainments, 
and  in  particular  one  from  the  head  master  of  the  Cb- 

ventry 
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1'891.       vtntty  free  school,  certifying  that  he  had  been  a  adwlar 
'^;^    and  educated  at  that  school,  'and  had  also  been  a|i^ 
Ihos.        pointed  curate  of  the  parish  in  Caoenhif  of  which  ttit 
said  master  was  the  rector. 

The  memorial  further  stated  that  in  the  month  of 
December  last  the  ^election  to  the  Frankland  feDowsliq> 
took  place;  and  that  notwithstanding  the  memorialist 
was  the  only  qualified  candidate,  a  person  of  the  Hftme 
of  Smitkj  who  was  a  member  of  Catharine  HdO^  bat 
who  had  never  been  a  scholar  of  the  free  sdiDbl  A 
Coventfyf  was  elected  to  the  fellowship. 

Upon  these  grounds  the  memorialist  submitted  thtt 
he  had  a  right,  and  ought  to  haVe  been  appointed  to  the 
fellowship  in  question,  in  preference  to  any  odier  osudi- 
date;  and  he  appealed  to  his  Majesty  the  Kin^  tk 
visitor  of  the  college,  against  the  election  of  Mr.  Smitkj 
as  being  contrary  to  the  will  of  the  founder. 

The  application  was  referred,  according  to  the  Qsod 
course  in  such  cases,  to  the  Lord  Chancellor. 

The  memorial  was  supported  by  the  affidavits  of 
several  clergymen,  who  stated  that,  in  their  judgment 
Mr.  Inge  was  a  gentleman  of  piety  and  good  moral  dis- 
racter,  and  of  competent  learning  to  entitle  him  to  tk 
Frankland  fellowship.  Counter-affidavits,  with  respect 
to  the  nature  of  the  examination  and  the  mode  of 
election,  were  also  filed  by  the  College.  The  efiect  of 
these  affidavits  is  stated  in  the  Lord  Chancellor's  j«^ 
ment. 

Sir  E.  Sugden  and  Mr.  6.  Bichardsy  for  the  nKmo* 
rialist,  contended  that  the  College,  having  accepted  tk 
benefits  of  the  Franldand  foundation,  upon  certain  con- 
ditions, 
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Itdons,  in  augmentation  of  their  original  endowments,  1831. 
warn  bound  to  observe  those  conditions  strictly  and  in  «^^^ 
fpod  fiutb ;  Attomey^General  v.  Chrisfs  Hospital  {a) :  and  Imgb. 
liat  in  rejecting  Mr.  Inge^  who  was  not  shewn  or  alleged 
x>  be  unqualified,  and  preferring  Mr.  Smithy  it  had  vio- 
Ated  the  declared  will  of  the  founder  and  had  been 
l^ilty  of  a  plain  breach  of  trust,  which  it  was  the  duty 
)f  the  visitor  to  correct.  The  College,  like  all  similar 
institutions,  was  naturally  desirous  to  convert  what  was 
now  a  private  or  particular,  into  an  open  fellowship.  Fel- 
lowships confined  to  candidates  supplied  from  a  particular 
school  or  county  or  family,  in  the  nomination  to  which 
the  electoral  body  could  exercise  but  a  very  limited  de- 
l^ree  of  patronage  and  control,  had  never  been  much  in 
Snronr  either  with  the  electors  or  the  public ;  and  of  late 
jrears  every  effort  had  been  made  to  throw  them  open, 
Mr  to  get  rid  of  them  entirely,  {b)  Nevertheless,  where, 
IS  in  the  present  instance,  the  terms  of  the  foundation 
nrere  clear  and  express,  and  the  candidate  who  claimed 
the  benefit  of  it  had  duly  fulfilled  the  requisitions  of  the 
bonder,  it  was  not  competent  to  the  College  to  exercise 
a  discretion  in  rejecting  the  applicant,  unless  the  electors 
had  some  substantial  and  honA  Jide  objection  to  him 
grounded  on  his  moral  or  intellectual  unfitness. 

Sir  C  WethereU  and  Mr.  H.  Batlcy^  for  Catharine 
Hallj  and  Mr.  Jacob,  for  Mr.  Smith,  who  had  been 
elected  to  the  Frankland  fellowship  in  opposition  to  the 
memorialist,  submitted  that  Mr.  Frankland,  like  every 
other  person  who  endows  a  fellowship  to  be  annexed  to 
aa  existing  and  long  established  foundation,  must  be 
assumed  to  have  been  conusant  of  the  general  rules  by 
which  the  body  was  governed  in  the  election  of  its 
ordinary  fellows,  and  to  have  intended  that  those  rules 

should 
'Xa)  1  i?flMf.  i  Mytne,  696.         (b)  See  W.  Black.  Rep.  pref.  iz. 
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I»\.  tfaoald  eqiiaUj  apply  to  die  felloWsMp  i^ititltMill  bf  (A- 
felC  Mr.  Jb^^  independently  of  the  fool  diaflte  M 
.not  oome  direedy  from  Coveninf  Sekool  to  CbiMiMr 
Hallf  bat  had  intermediatriy  been  a  member  of  IHM(jf 
CoU^ej  and  therefore  did  not  stricdy  All  4ho  4driMM» 
requii*ed  by  the  will,  had  wholly  declined  to  sabmit  to 
any  examination,  relying  upon  his  sopposed  r^fac  io  be 
elected  as  of  course.  So  far  from  proving  himaelf  l»1|t 
the  most  worthy  (which  the  electors  had  Jiot  i^uilji 
of  himX  he  had  not  complied  widi  the  roles  of  die  Cil^ 
lege,  which  made  it  imperadve  that  every  candklala  M 
a  fellowship,  whedier  a  close  or  an  open  fellowshipi 
should  approve  himself  toor/Ay,  by  submitting  to  mn* 
gular  examination,  and  satisfying  the  electors  dMt  li 
was  quali&ed  by  bis  moral  and  religious  character,  d 
well  as  by  his  intellectual  acquirements,  to  be  plf^ 
manendy  associated  widi  themselves  as  a  gtiseiiilH 
member  of  the  society. 


In  the  course  of  the  argument  the  following 
were  referred  to :  TTie  Attorney-General  v.  Cleare  H&U^ 
The  King  v.  The  Bishop  of  Ely  (i),  known  also  by  •tli 
name  of  SL  Johris  CoUege  v.  Todingion  (c),  IkisteM 
Case(d\  Ex  parte  fVrangham{e\  The  Kit^  t.  Ht 
Benchers  ofLincoMs  Inn,  (g) 


...1 


■.■ill 


July  S5.  The  Lord  Chancellor. 

This  case  comes  before  me  upon  an  appeal  to  iM 
visitatorial  jurisdiction  of  the  Crown  exercised  dnvigk 
the  Grreat  Seal,  the  King  being  the  visitor  of  Otdkfrim 
Hail;  and  it   is  the  appeal   of   the  Reverend  JM 

iSNfv 

(s)  SiHIr.  S6S.   \Ve$.Sau  78.  (i)  SCtfed  fai  Comp.tn.  ' 

(^)  I  W.Bk5%.n.  (tf)  ^V€s.Jm.m».    ' 

.  {e)  I  Bwrr.XS^  [g)  A  Bam, ^  CW^Sf(. ,..ij 

II    JO-' 
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MUert  bge  aguoit  the  decbkin  of  the  master  nd        18ai. 

"kliom  of  thMt  learned  body,  who  have  refused  to  v^JL  ' 
mktut  faim  a  feiloir  upon  the  Frankiand  fiMindatmH  on        Xjmk. 
tbi  ground  that  he  declined  to  submit  himself  to  a 
ezaminalioot 


Mr.  jbige  was  a  bachelor  of  arts.  He  had  under- 
gone the  examination  which  was  necessary  for  obtaining 
ibel  dqy;ree^  but  he  refused  to  undergo  any  special 
^Hmioation  with  a  view  to  his  election  to  the  Frankland 
Mlovahip. 

■■('••- 
1  That  fellowship  was  founded  by  a  person  of  the  name 

9t  franUamdt  who  in  the  year  1691  endowed  it  by 

llia.wil]^  and  appointed  the  choice  in   the  following 

I— nn<y;--**[His  Lordship  here  read  the  words  of  the 

fiBlralceady  set  forth,  and  continued  as  follows :— -} 

■ 

Mr.  Inge  was  educated  at  Coventry  school,  and 
bMUght  with  him  the  recommendation  of  the  mayor 
ptd  aldermen  of  Coventry;  although  he  had  not  come 
iittmediately  from  that  school,  a  circumstance  upon 
which  an  argument,  not  much  relied  upon  however, 
mu  attempted  to  be  raised  against  him.  When  the 
Ibander  says  the  nomination  is  to  be  of  a  person  to  be 
amt  to  the  Hall  out  of  the  free  school  of  Caoentry^ 
that  the  candidate  must  come  direcdy  from  the  status 
fmpiUaris  of  the  school,  to  the  status  of  a  fellow  of 
Q^iJuarine  HtM^  is  a  construction  for  which  I  see  no 
pcftenoe  whatever,  either  upon  the  words  strictly  taken^ 
or  upon  the  sense,  and  reason,  and  principle  of  the 
dng.  He  must  be  a  person  who  has  been  a  scholar 
•t  tba  Coventry  school,  provided  a  person  who  has 
been  there  educated  is  fit  to  be  a  fellow  at  the  time 
when  he  claims  the  fellowship.  The  mode  of  ascer- 
taining that  fitness  alone  raises  the  question  on  the  pre- 
amt  occasion ;  Mr.  Inge  maintaining  that  it  was  sufficient 

VouII.  Rr    *  for 
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1831.  for  him  to  present  himself  iieith  the  certificate  of 
■^r^^'*^''  ^  haying  belonged  to  Coventry  free  school,  and  th^  ccr- 
Ings.  tificate  of  the  mayor  and  aldermen  required  by  the 
founder;  and  the  master  and  fellows  of  Catharine  Hifdl 
on  the  other  hand  maintaining  that  he  must  uiider]|0 
such  an  examination  as  is  usual  in  that  Hall,  before  be 
can  be  admitted. 

Now  upon  the  fullest  consideration  I  have  been  aUe 
to  bestow  upon  this  case,  and  it  is  one  of  no  small 
importance  with  reference  to  the  great  collegiate  insti- 
tutions and  endowments  of  this  country,  most  of  which, 
besides  their  own  general  fellowships,  have  had  certain 
annexed  fellowships  given  to  them  by  the  bounty  pf 
pious  individuals,  I  am  of  opinion  that  when  a  new  fd- 
lowship  is  annexed  to  an  existing  College  or  Hall,  the 
fellow  is  to  be  chosen  according  to  the  manner  oi  elec- 
tion usually  adopted  in  such  College  or  Hall. 

When   a   man  endows  a  fellowship,  he  knows  the 
nature  of  the  original  foundation  to  which  he  wishei 
it  to  be  attached ;  he  must  be  taken  to  be  generally 
acquainted  with  its  statutes,  if  not  with  the  detail  of  iti 
rules.     He  must  at  all  events  be  presumed  to  be  aware 
of  the  great  inconvenience,  not  to  say  absurdity,  that 
would  result  from  endowing  a  fellowship  to  be  held  by 
a  person  who  had  not  the  qualifications,  which  would 
render  him  fit  to  associate  with  the  other  fellows,  chosen 
for  their  good  qualities,  and  learning,  and  morals,  ac- 
cording to  the  ordinary  rules  of  the  foundation. 

And  this,  which  appears  to  be  so  consonant  to 
every  reasona61e  view,  is  also  the  view  that  has  beeo 
taken  by  different  courts  in  decided  cases.  I  shall  refer 
only  to  the  case  of  The  Attomey-General  v.  Talbot  {a)t 

ifl 

(«)  3  AjUs.  66£. 
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in  which  this  was  the  sutgect  of  a  great  deal  of  ela-       1631. 


'''*'. 


borate  discussion,  and  in  which  the  then  Lord  Chan- 
'c^Ubr,  Lord  Hardmclce^  laid  down  the  principle  in  If/OE. 
the  plainest  possible  terms.  It  was  the  opinion  of 
'ILbrd  Hardwicke^  as  is  perfectly  clear  from  that  case, 
tnat  when  a  person  endows  a  fellowship,  he  is  to  be 
considered  as  cognizant  of  the  rules  prescribed  for 
the  admission  of  fellows  into  the  College,  cognizant 
generally  of  the  qualifications  required  by  the  College, 
and  as  submitting  his  fellow  to  those  rules ;  and  intend- 
ing not  only  that  when  such  fellow  has  been  elected,  he 
shall  be  subject  to  the  rules  of  the  body,  but  that  his 
mode  of  admission  also,  and  his  entrance  upon  the  fel-^ 
lowship  shall  be  according  to  the  general  provisions 
wliich  apply  to  the  case  of  the  other  fellows. 

Ttere  is,  however,  one  restriction,  and  a  very  proper 
one,  which  has  in  practice  been  imposed  upon  the  rule 
in  the  admission  of  such  fellows ;  and  it  is  founded  upon 
tbe  peculiar  nature  of  the  fellowship  itself.    The  general 
rule,  as  it  was  laid  down  by  Dr.  Dampier^  the   late 
'  Bishop  of  Ely^  —  before  whom,  as  visitor  of  St.  JokfCs 
lOoltegej  Cambridge  (a),  an  appeal  was  brought  in  1808, 
'ufi  disposing  of  which  he  was  assisted  by  his  brother 
'"liir.  Justice  Dampier^  a  Judge  of  eminent  learning, 
;  especially  in  this  branch  of  law, — -the  general  rule  is, 
^^'Cbat  the  open  fellowship  shall  be  given  to  the  best  or 
'most  competent  candidate  in  learning  and  morals,  but 
the  close  or  particular  fellowship  shall  be  given  to  the 
person  coming  from  a  certain  school,  or  from  a  certain 
county  or  place,  or  from  a  certain  family,   (for  you 
have  them  of  all  these  kinds;)  nevertheless  not  abso- 
lutely and  because  he  has  these  qualifications  and  no 
other,  but  provided  he  has  also  the  qualities  without 

which 
*"    (a)  See  a  note  of  the  jadgment  here  referred  to,  p.  60J.  infrt. 
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ISSU       which  his  election  would  only  be  a  disgrace  to  the 

_    '  college,  and  a  slur  upon  the  memory  of  the  Touiider 

£x  parte  ...     .       ^        ,i,;,j 

Inge.         nimseli. 

Upon  this  principle,  accordingly,  diat  appeal '  im 
decided  by  the  Bishop  of  Efy ;  but  as  it  was  not  made 
public,  I  have  only  adverted  to  it  on  account  of  the 
authority  of  the  learned  Judge  to  whom  I  have  referred^ 
and  the  very  sensible  and  judicious  manner  in  wKidi  die 
Bishop  expresses  himself  upon  the  subject* 


Upon  the  same  principle  the  usage  has  been,  and  |l 
ver}'  fit  one  it  is,  that  an  examination  of  the  candidati; 
shall  take  place,  and  that  while  the  general  fellowship  is 
given,  by  open  competition,  digniorit  the  particular  feU 
lowship  shall  be  bestowed  on  the  candidate  who,  though 
not  digntssimuSf  is  dignus,  and  who  fulfils  the  other  con* 
ditions  required  by  the  endowment     So  that  when  an 
individual  comes  forward  and  claims  a  close  or  proprie^ 
fellowship,  like  the  Frankland  fellowship  for  instance^ 
he  is  to  be  taken  and  examined  apart ;  implying  not 
that  he  shall  be  rejected  unless  he  excels  the  other  com* 
petitors  —  those  who  might  be  competitors  (or  a  general 
fellowship '—'  but  that  he  shall  be  chosen,  provided  he  is 
not  disqualified  by  being  minus  sufficiens  in  learning  or 
in  morals. 

The  College  proceeded  strictly  on  this  principle  in 
the  present  case.  They  offered  to  examine  Mr.  Inge 
apart  from  the  other  candidates ;  thus  dearly  exdudkig 
open  competition ;  for  Mr.  Inge  brought  with  him  the 
necessary  recommendation  of  the  mayor  and  alderaiea 
of  Caoentry ;  but  he  declined  to  undergo  any  exaaniiH 
ation,  on  the  ground,  as  I  gather  from  his  affidavit,  diat 
from  what  passed  between  him  and  the  bursar  of  Ca* 
tharine  Hatty   he  was  impressed  with  the  belief  that 

the 
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the  College  bad  determined  to.  elect,  out  of  the  several        1831. 
candidates  the .  individual  who  should  pass  the  best  ex-      •.       _. 
amination,  without  regard  to  the  fact  of  Mr»  Jr^e  having        Ivoe. 
been  educated  in  the  free  school  of  Cooentn/,  and  bein^ 
the  only  candidate  from  that  school. 

,^0w,  the  bursar,  Mr.  Burrellf  by  his  affidavit,  posi- 
tijvely  denies  that  he  ever  gave  Mr.  Inge  any  reason 
whatever  to  believe  that  the  College  had  come  to  any 
such  determination;  and,  indeed,  that  gentleman  does 
not  assert  that  Mr.  Burretl  ever  so  stated ;  for  he  only 
speaks  as  to  his  impression  from  what  passed  being  to 
that  efiect.  But  Mr.  Burrell*s  affidavit  goes  on  to  states 
that  **  it  was  agreed  upon  by  the  master  and  fellows  of 
Catharine  Hall  aforesaid,  that  the  said  «7.  R.  Inge  should 
l^  examined  apart  from  the  other  candidates  in  conse- 
quence of  his  having  been  educated  (as  was  alleged), 
at  the  free  grammar  school  of  Caocntry!* 

The  result  of  my  inquiries  into  the  practice  has 
furnished  me  with  information  respecting  all  the  elec- 
tions which  have  been  had  since  the  year  1711,  when, 
Vpon  the  death  of  the  founder's  widow,  who  had  a  life 
interest  in  the  property  devised,  the  first  election  of  a 
Frankland  fellow  took  place.  Mr.  Palmer  was  the  first 
who  was  elected  upon  this  foundation,  and  he  had  the 
recommendation  of  the  mayor  and  aldermen  of  Cb- 
veniry{fl)\  but,  in  the  year  1721,  a  Mr.  Cramer  suc- 
ceeded 

.  («}  The  following  query  wai,  tend  down  to  Co/oeniry  to  elect 

IP  the  year  1710,  submitted  by  such  hoy,  or  may  the  master 

the    college    to    Sir    JSdward  send  from  the  school  what  boy 

IfMhe^t  then  Attorney-Gene-  he    pleases,    and    the  college 

rai,  previously  to  the  first  elec-  make  [chofce  of]  those  whom 

^awL  of  a  Fronkland  fellow, —  they  think  best  qualified."    An- 

**  Whether   the   college    must  swer.  —  •' I  am  of  opinion  that 
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Ex  parte 
Inge. 


ceeded  him,  against  that  recomiliebiSfttiM,  #Ucb  WM 
given  in  favour  of  another,  a  gentleMto  of  die'lMne  of 
Cross,  who  was  rejected.  And  one  or  two  cases  ocetti^ 
of  the  party  having  had  no  recommendation.  There  iM 
ten  or  a  dozen  instances  in  all;  but  that  is  the  only  <M 
in  which  the  College  have  rejected  tfte  applidmt ;  itnd 
properly  so,  I  think,  there  being  no  other  person  whom 
the  Corporation  of  Coventry  would  reconnneDd,  aiid 
who  was  fit  for  the  fellowship. 

It  may  be  said  that  the  rule  I  have  laid  demth  w 
rather  I  would  say,  have  stated, — for  the  prindple  af 
the  rule  is  clearly  recognised  by  Lord  Hardmebe  in  tfo 


the  college  may  make  the  elec- 
tion at  Cambridge^  the  corpor- 
ation being  to  recommend  for 
thrir  election,  which  will  be 
made,  on  tbdr  judging  of  the 
ability  of  the  person  recom- 
mended ;  and  although  they  are 
directed  to  have  regard  to,  yet 
they  are  not  bound  by  the  re- 
commendation, though  I  take  it 
the  founder  did  not  intend  they 
should  refuse  without  reason. 
E,  Northey,  Dee.  96.  1710." 

It  was  also  stated  that  the 
College  were  in  possession  of  an 
opinion  given  at  the  same  time 
by  Sir  Nathan  Wright^  in  which 
he  referred  to  and  expressed  his 
concurrence  in  the  opinion  of 
Sir  E,  Northeif.  If  this  state- 
ment were  correct,  the  fact  might 
teem  to  warrant  an  inference 
that  Sir  Nathan  Wright^  who 
presided  in  the  Court  of  Chan- 
cery as  Lord  Keeper,  from  the 
year  1700  to  1705,  returned  to 
the  practice  of  his  profession 


after  he  resigned  the  Great  ScvL 
Probably,  however.  Sir  Natkm 
Wright  may  have  been  consulted 
rather  as  a  frieod  of  tlie  €^^ 
than  profesaiooally. 

Tlie  first  recommendation  oTa 
candidate  for  the  IVaaUW 
fellowship  by  the  mayor  aad 
aldermen  of  Co/veniry  was  as 
follows :  —  •*  We,  the  mayor  and 
aldermen  of  the  city  of  C^aarfiy, 
do  recommend  Jehn  Palmir,^ 
who  was  educated  at  the  free 
grammar  school  in  Coventry,  to 
the  master  and  fellows  of  KaAa- 
fine  Hmttm  Cambridge^  tobeltjr 
the  said  master  and  fellowi  no- 
minated and  elected  a  fellow  of 
the  said  hall,  to  fill  the  said  fel- 
lowship, hoping  that  they  wSl 
comply  with  this  cor  recott- 
mendation,  so  that  the  Mid 
John  Palmer  shall  appear  to  tbe 
said  master  and  fellows  qualified 
for  such  nomination.  Dated 
26th  JFVA.  1710-11" 
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C89e  referred  to,  aod  also  by  Lord  Mansfield  in  another  18S]* 
case  reported  in  Burrow  {a)^ — it  may  be  said  that  that  Lz-^^ 
rule  invests  the  College  with  a  power  to  exclude  the  Iv^t, 
spfscial  object  of  the  endowment,  and  to  Convert  the 
particular  into  a  general  fellowship.  That,  however,  I 
deny.  It  might  be  so,  if  there  were  no  visitatorial 
power  to  superintend  and  control  the  electoral  body. 
But  this  right  of  electing  and  rejecting 'certainly  im- 
ports some  degree  of  fitness;  the  very  words  used, 
*'  nomination  and  election,"  imply  that  the  appointment 
is  not  to  be  a  mere  matter  of  course.  Election  is  choice ; 
idthoQgh  that  expression,  it  may  be  said,  might  mean 
election  between  persons  coming  from  Coventry  gTwax- 
school,  when  it  would  of  course  be  for  the  master 
and  fellows  to  decide  who  were  the  candidates  to  be 
chosen  or  rejected. 

It  may  be  objected,  however,  that  to  give  them  the 
power  of  rejection,  on  the  ground  of  the  candidate  being 
minus  st^ciensy  is  calculated  to  make  the  fellowship  a 
general  fellowship.  My  answer  to  that  objection  is, 
that  this  is  a  trust  vested  in  certain  persons,  and  to  be 
exercised,  like  all  other  trusts  in  perfect  good  faith  and 
good  conscience ;  and  that  if  those  to  whom  it  is  com- 
mitted are  found  to  reject,  —  which  is  always  a  matter 
of  circumstantial  evidence,  for  in  each  case  the  examm- 
atioo  of  the  candidate  must  be  recorded,  —  if  they  are 
.found  to  reject  candidates  who  indisputably  possess  the 
title  contemplated  by  the  founder,  upon  a  mere  pretest 
that  they  are  deficient  in  learning  or  morals,  the  visi- 
tatorial power  will  then  interfere  and  control  them. 
For  such  conduct  would  be  a  fraudulent  and  un&ithful 
discharge  of  their  office.  But  it  must  be  a  strong  case 
to  entitle   the  Crown   to   say  they  have   fraudulently 

executed 
(a)  SLJofnCi  Catlege  v.  ToUngton^  I  Burr.  158. 
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18^,1^,  executed  the  trust,  because,  if  they  so  acted,  they  would 
forfeit  their  character,  and  fail  in  the  performance  of  a 
sacred  duty. 


■    rt    ^  X 


I  am  therefore  of  opini(Hi  thai  bo  nriaohief  is  likely 
to  arise  irotn  the  right  of  election  being  exercised  in 
*this  wayi  and  that  such  right  cannot  be-  safely  ^eterdsedT 
in  any  other;  the  visitatorial  power  of  the  OowA  beii!^ 
always  maintained,  and  the  wh<de  proceeding  beinj^toQ*- 
stantly  subject  to  the  review  of  that  power.        •     •'  -•     > 


r, 


With  respect  to  Mr.  Inge  himself,  enough  has  IkSeni 
disclosed  to  shew  that  all  that  was  done  on  kia  part  pro*' 
:ceeded  from  mistake.  Even  if  this  had  not  so  appeared, 
I  should  still  have  allowed  him  to  go  again  before  the 
master  and  fellows ;  for  I  should  have  deemed  that  hi 
had  acted  under  a  mistaken  view  of  his  strict  rq^t, ' 
that  he  was  entitled  to  have  that  strict  right  tried,  and  : 
iafter  it  was  found  against  him,  I  should  have  given  him 
the  same  leave  to  go  before  them  again,  and  with  'as 
peremptory  a  right,  to  be  examined,  as  I  should  have 
given  him,  if  the  case  had  arisen  upon  a  demurrer  at 
law,  and  the  demurrer  had  been  over*roled*  For.il 
would  by  no  means  follow  that  because  he  had  mistaken 
his  legal  right,  he  was  therefore  to  be  excluded  from  aH 
title;  more  especially  as  he  appears  to  be  a  man  jagainst 
whose  learning,  morals,  and  good  conduct  no  iaipiH 
tation  whatever  is  cast*  Under  such  circumstances  he 
has  a  perfectly  good  tide,  in  my  opinion,  to  go  befare 
the  master  and  fellows  again  to  be  examined,  (a) 


(a)  With  respect  to  the  visi- 
tatorial power,  in  addition  to  the 
cases  referred  to  in  the  argument, 
see  Uthei^i  ctue^  5  Mod,  452. ; 
PhiHpt  V.  Jimyy  9  T.  R,  346. ; 
The  King  v.  St.  Catherine t  HaHy 
4  T,  R.SSS.i  The  King  v.  The 


Bishop  o/Efy,  2  T.  R.  290.,  5  T. 
R.  475.;  Green  v.  RMerfortk^ 
1  Km.  sen.  469.1  AUwrmf-Qewh^ 
ral  V.  Blacky  11  Fes.  191.;  iff- 
tomej/'Generatv,  TheArckhtMkep 
of  York,  461.  iuprh;  Attorney' 
General  ▼.  Crook^  1  Keen,  121  • 
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Ex  parte in  the   Matter  of  St.  JOHN'S 

/  „  COLLEGE,  CAMBRIDGK 

TTNDER  the  terms  of  the  deed  by  which  the  Beverley  Under  a  deed 
V  :feUow8hip  in   St.  John's  College,  Cambridge,  was  ^^enftil^^ 
founded^  and  endowed,  the  master  and  fellows  of  the  ing  that  the 
Collie  were  directed  to  *'  elect  and  choose  into  the  fellows  of  a 

said  fellowship  a  person  naturally  born  within  the  town  College  shall 

.      .  elect  into  the 

of ^JBeoedey  aforesaid,  if  any  such  shall  be  found  able  fellowship 

widnn  the  said  University/'  thereby  ere- 

■^  atcd  and  an- 

. '     '  nexed  to  the 

.♦The  fcUowing  b  the  note  of  the  judgment  of  Dr.  nati^of  a 
Dumpier,  Bishop  of  Ely,  the  official  visitor  of  St,  John's  particular 
CoUege,  Cambridge,  with  respect  to  an  election  to  that  such  shall ^ 
fellowship,  to  which  the  Lord  Chancellor  referred  in  '^^.""^  *We 
thfiipreceding  case,  (a)     The  gravamen  of  the  complaint  University,** 
tO:  the  visitor  was,  that  although  the  appellant  was  the  ^^^ master 
only  candidate  who  was  a  native  of  Beverley,  the  Col-  may  examine 
lege  had  elected,  in  preference  to  him,  a  gentleman  of  for^uch  feU 

thfi  name  of  Holmes,  who  had  not  that  qualification*         jowship,  who 

is  duly  quali- 
fied by  birthy 

^-  The  appeal  of  ♦  *  ♦    ♦  ♦  ♦,  Clerk,  a  member  of  ^^  •  y»ew  to 

.  ascertam  that 

yotur  CoUege,  has  been  laid  before  me,  in, which  he  com-  he  is  *^  able;'' 

plaint  to  me,  as  your  visitor,  of  a  wrongful  exclusion  ^?*f     V* 
of  himself  from   a   Beverley  fellowship,   to  which,  by  ^  able,"  may 
virtue  of  a  certain  indenture,  bearing  date  the  11th  of  candidate  *' 
July,  in  the  11  H.  8.,  and  made  between  Nicholas  Met"  ^^o,  without 
calf,  then  master  of  the  College,  and  the  fellows  of  the  cation  of  * 

same,  of  the  one  part,  and  Dame  Johane  Bokebtj,  and  ^^^*  Pp>- 

'  r      »  .       .  Besses  the  re- 

others^  of  the  other  part,  (a  copy  of  which  indenture  guisite  **  abi- 

was  sent  with  the  appeal)  he  presumes  that  he  was  of    ^* 

right 

{a)  See  p.  ^97,  tuprh^ 
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1831.        right  entitled.     The  answer  of  the  senicyr  fellaws,  giteQ 

_  *^  'r^ \~ '     with  the  consent  of  the  master,  under  their  gooiiika 
In  the  Matter 

of  seal,  together  with  certain  exercises  composed  b[f  thi 

CotLEGE.^  appellant  while  under  examination  as  to  his  aUlitjr'ftr 
the  said  fellowship,  and  the  reply  on  the  part  of  the 
appeUant,  in  which  by  my  permission  be  was  indulged); 
have  all  and  each  of  them  been  considered  by  me  wiA' 
that  earnest,  and  most  impartial  attention,  which  was 
demanded  from  me  in  a  question,  in  which  I  fed  that 
the  interests,  as  well  of  the  College,  as  of  the  members 
of  it  who  claim  admission  into  the  propriety  feUowsUp^ 
are  materially  concerned.  The  opinion  which  I  ha?e 
formed  on  these  documents,  and  which  I  am  abeut  to 
declare,  is  founded  on  the  fullest  conviction  of  my  own 
mind,  and  the  most  strict  and  impartial  regard  to  the 
question  itself,  and  the  interests  involved  in  it. 

I  begin  by  observing  that  the  question  is  not  as  to 
comparative  merit ;  because  the  appellant,  supposing  bini 
to  be  ^^able,"  could  claim  to  be  elected  as  of  right 
If  he  is  ^^  able,"  he  ought  to  have  been  elected,  though 
there  might  have  been  twenty  other  persons,  not  bora 
in  Beverley^  of  better  parts,  and  of  superior  attainments. 

It  IS  my  further  opinion  that  the  statutes  of  Ae 
College,  even  had  Dame  Rokeby  been  wholly  sikfit 
upon  them,  must  be  taken  into  consideration ;  because 
whoever  is  adding  one  member  to  a  society,  must  be 
supposed  to  contemplate  the  nature  of  that  spcieiyy 
the  purpose  for  which  it  was  erected,  and  the  order 
and  discipline  established  there  to  effect  that  purpose. 
But  they  are  so  far  referred  to  as  to  shew  that  they 
were  in  die  mind  of  both  the  parties  to  the  eontrtci; 
and  therefore  the  consideration  of  these  statutes  cannot 
be  excluded  from  the  interpretation  of  the  word  '^aUe" 
in  the  deed. 

The 
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..The  foundress,  Dame  Bokeby,  must  be  supposed  to        18S1. 
bave intended  to  confer  a  benefit  on  the  town  of  Beverley^  i^'th'^M^ ' 
bjF  encouraging  its  inhabitants  to  bring  up  theu:  sons  to  of 

iMefill  learning,  otherwise  she  might  have  granted  an  ^q^^q^* 
mtiuity  instead  of  founding  a  fellowship.  The  ap- 
pellant's argument  contradicts  this,  and  says  that  she 
fiuindad  a  fellowship,  to  attain  which  no  exertion,  no 
industry,  no  learning  is  required.  A  degree,  however 
disgracefully  acquired,  and  a  capacity  of  getting  into 
orders,  is  all  that,  according  to  his  argument,  can  be 
of  a  native  of  Beverley. 


Is  this  any  good  to  the  town  ?  Is  it  any  good  to  the 
C<dl^e  ?  Could  the  College  be  supposed  to  have  ac- 
cepted the  grant  on  such  terms  as  would  disgrace  them 
by  the  incapacity  of  Dame  Bokebtfs  fellow,  and  plant 
a  licensed  example  of  idleness  before  those  who  aspire 
to  the  fellowship  ? 

The  appellant  and  those  who  have  claims  to  pro- 
priety fellowships  are  much  mistaken  when  they  sup- 
pose their  ^^  ability, ''  or  iiny  similar  qualification  ex- 
pressed in  their  re^ective  deeds  of  foundation,  is  not  to 
be  estimated  by  the  public  examinations  of  the  College, 
because  these  have  been  lately  instituted.  All  regu- 
lations of  discipline,  whensoever  adopted,  are  tests  of 
the  ability  of  those  who  seek  by  whatever  title  to  be- 
come members  of  the  College.  In  open  fellowships 
the  principle  is  detur  digniori ;  in  proprieties,  detur^ 
9ed  digno. 

On  the  complaint  of  the  appellant,  that  only  the 
worst  exercises  were  sent  to  me  by  the  College,  it  is 
soflBcient  to  observe,  that  .they  were  such  as  the  ap- 
pellant offered  on  his  examination  for  the  fellowship. 

It 
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1831.  It  is  my  opinion,  that  no  local  cfadia'cati  oonmd 

T  -theMKCer  ^^  College  to  admit  a  member  who  would-  ojr  hti 

—  •  •  *\     ^*  _>.•       '•«       •■•■"•'•J*-*'-*' 


of 
St.  Jobn's 


ignorance  or  incapacity  disgrace  the  society^-  and  'Irat^ 
trate  the  purposes  for  which  it  was  foaaded.  Had  the 
society  contracted  so  to  do,  their  contract  wbatd'hrn 
been  against  their  statutes  and  void.  Bbt  tllMqr  cairool 
be  considered  as  having  entered  into  such  a  coiktX9f!L\ 
ability  to  fill  the  office  is  necessarily  implied-  in  sodi 
a  stipulation. 


4  ^    M  * 


I  therefore  pronounce  and  declare  that  I  oonear 
with  the  College  in  thinking  the  appellant  not  ^ahfe" 
within  the  true  meaning  and  construction  of  the  deed; 
and  the  appeal  of  the  said  ♦  •  •  •  •  ♦  is  heVetqf'^is* 
missed,  and  the  election  of  Mr.  Hdmes  confirmed.'*  "^- 


.1 1 


•I.-* 


1831. 
Jii^.  11. 15. 

Where  goods 
in  the  bands 
of  a  bailee 
have  been 
subsequently 
so  treated  and 
dealt  with  by 
the  bailor  as 
to  constitute 
or  acknow- 
ledge an  ap- 
parent title  to 
them  in  two 
distinct 
parties,  the 
rule  which 
pre? ents  an 
agent  from 
filing  a  bill  of 
interpleader 
against  his 
principal  does 
not  ap{)Iy. 


ft 

•  I  .  . 


PEARSON  V.  CARDON. 


THIS  was  an  appeal  brought  by  Fermin  De  ToMi 
one  of  the  Defendants  in  an  interpleadii^ fl^ 
against  a  decree  of  his  Honor  the  Vice-Chanceli6r. 
The  case,  upon  the  hearing  in  the  Court  below,  irw 
ported  in  the  4th  volume  of  Mr.  Siman^s  BeporU^  p;8!ft 


i:.- 


Sir  E.  Sudden  and  Mr.  Koe^  for  the  appeaL 

The  Solicitor- General  (Sir  W.  Home)  and  VLt.Jat^ 
ctmtra. 

The  counsel  for  the  appellant  relied  strongly  on  t 
recent  decision  of  Sir  John  Leach^  at  the  Rolls,  in  a  case 
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oTjUooper  y.  De  Tast€t(a)y  from  which  they  submitted 
that  tl^e  case  under  appeal  could  not  be  distinguished* 

Slit  f>..  1 4 

.   On /the  other  side,  Clat'ke  ▼•  Byne  (b).  iEUid  Tlie  East 

jouba  Compam^  v.  Edwards  (c\  were  referred  to. 

'.' Tne  .material  facts  of  the  case^  and  the  principal 
afguments  urged  in  support  of  the  appeal,  are  stated  and 
in  the  judgment. 


T»J' 


7)k  Lord  Chancellor. 

,  jfj^iis  was  a  question  arising  upon  a  bill  of  inter- 
pleader. The  Plaintifis  Messrs.  Pearson  and  Co.  were 
warehousemen  in  London^  who,  in  the  months  oi  April 
and  May  1818,  received  from  Bize^  Bordenave  and  Co. 
88  bags  of  wool,  which  bags  were  to  await  the  directions 
of  the  bailors,  and  the  bailees  were  to  have  their  usual 
warehousing  charges  allowed.  On  the  3d  of  July  1819, 
a  letter  from  Bize^  Bordenave  and  Co.  was  received 
bj  the  Plaintif&y  who  were  thereby  directed  to  transfer 
94  bags  of  wool,  including  the  88  bags  in  question, 

aod.  tQ  hold  them  at  the  disposal  of  Fermin  de  TaU^m 

■  *f 

Dq^  there  was  a  very  important  reservation  contained  ib 
U|i|(;.arder,<— and  this  is  one  of  the  circumstances  on 
^j^cb  mainly  my  opinion  turns, — a  clause  reserving  to 
t|p(qipselves  (Bize^  Bordenave  and  Co.)  the  privilege  of 
drawing  samples  from  the  wools  in  those  bags.  The 
parties  filing  the  bill  of  interpleader  accordingly  trans- 
ferred the  bags  of  wool  in  question  into  the  name  of 
Ifif  Tasteit  in  their  books;  and  they  continued  so  to 
hold  them  for  De  Tastet  after  that  time,  under  the. 

§ 

authority,  however,  of  Bize^  Bordenave  and  Co.,  and 

subject 

(•)  I  T«|ii/.  177.  (c)  18  Fri.  376. 

(b)  13  Ves.SSS. 
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to  all  outward  i4>pearaDce,  and  for  aught 
fi  could  conjecture  was  to  all  intents 
I  order  from  the  same  party  from  whom 
id  the  previous  order. 

1  the  facts  of  the  case,  with  this  addition, 
evidence  the  circumstance  out  of  which 
tie  of  the  Defendant  De  Tasict ;  that  is 
ad  a  claim  for  advances  to  the  house  and 

that  to  cover  the  amount  of  that  claim 
s   made,   he   probably  threatening  his 

consequences  of  his  refusal. 

itate  of  &cts,  can  I  hold  this  to  be  a  com- 
laim  by  an  agent  against  his  principal, 
party  claiming  by  another  title,  foreign 
he  principal?  That  an  agent  should 
of  filing  a  bill  of  interpleader  when  his 
ds  the  re-delivery  of  goods  bailed  with 
i  me  so  monstrous  a  proposition,  and  to 
;htful  consequences  in  mercantile  trans- 
Mild  not  suppose  it  was  meant  to  contend 
xnrine.  For  in  fact  it  amounts  to  this, 
ly  at  any  moment  treat  bis  principal  to 
;  and  I  was  therefore  relieved  to  find 
&'  counsel  went  entirely  on  the  pecu- 


jrety  adopting  the  doctrine  of  that  case 
ter  of  the  Rolls  [a),  though  the  report 
ncorrect,  or  that  learned  Judge  has  not 
t  expressed  himself  with  his  usual  very 
iracy,  —  for  doubtless  he  there  meant  to 
itinction  between  a  party  who  was  and 
a  party 

^aper  v.  De  Tailel,  1  Tmd.  177. 
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.^  18 SI.  subject  to  the  reservation  which  gave  to  the  latter  fte 

^'^^'■^  riiiht  of  drawimr  samples. 
Pearson         ^  ^         ^ 


p. 


Caroon.  q^  ^i^g  29th  of  August  1819,  Mr.  Boehm^  wlioiras 

agent  for  the  Defendant  CardoUj  delivered  a  letter  to  the 
Plaintiffs,  demanding  the  38  bags,  and  stating  that  thej 
did  not  belong  to  De  Tastety  but  to  him,  Cordon.  This 
letter  would  have  signified  nothing,  had  it  not  been  ac- 
companied by  another  from  Bizcy  Bordenave  and  Co, 
in  which  they  said  they  concurred  in  the  applicatioDf 
and  requested  the  Plaintiffs  to  act  according  to  that 
letter,  and  offered  to  indemnify  them  for  so  doing.  No 
mention  was  there  made  of  any  other  or  ulterior  right, 
but  they  completely  excluded  the  right  oi  De  TasUt^ 
as  completely  as  by  the  letter  of  the  3d  of  July  they  had 
conferred  it  on  him.  The  ground  upon  which  Cordon 
claimed,  was  by  a  title  paramount  to  theirs.  He  stated 
that  the  goods  were  his  property,  and  that  Bize^  Bor^ 
denave  and  Co.  had  no  right  whatever  to  make  theoi 
over  to  De  Tastet.  The  firm  of  Bize^  Bordenave  and 
Co.  may  not  very  inaccurately  be  said  to  be  only  an- 
other name  for  Fermin  De  Tastet ;  for  Bordenave  was 
the  nephew  of  De  Tastet^  and  De  Tastet  was  a  partner 
in  that  house,  interfering  in  the  concerns  of  the  firm 
in  the  months  oi  April  znd^  May  1818,  when  the  deport 
was  first  made,  and  also  in  the  month  of  July  iSld, 
when  the  order  to  hold  for  his  use  was  sent.  On  the 
25th  of  August  1819,  between  the  date  of  the  first  and 
second  orders,  De  Tastet  quarrelled  with  his  nephew 
and  wrote  him  a  letter,  stating  that  the  partnership 
between  them  was  determined.  He  therefore  considered 
himself  (whether  his  nephew  did  so  or  not,  we  are  doC 
informed,)  as  having  ceased  to  be  a  partner  from  tbat 
day ;  and  four  days  aflerwards,  and  without  the  pretence 
of  any  notice  of  the  dissolution  of  partnership  to  the 
bailees,  comes  the  second  order  fram  Bize^  Bordenave 

and 
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imd  Co.,  which  to  all  outward  appearaDce,  and  for  aught 
that  the  Plaintiffs  could  conjecture^  was  to  all  intents 
and  purposes  an  order  from  the  same  party  from  whom 
they  had  received  the  previous  order. 

Such  then  are  the  facts  of  the  case,  with  this  addition, 
that  we  have  in  evidence  the  circumstance  out  of  which 
first  arose  the  title  of  the  Defendant  De  Tastet ;  that  is 
to  say,  that  he  had  a  claim  for  advances  to  the  house  and 
for  profits,  and  that  to  cover  the  amount  of  that  claim 
the  transfer  was  made,  he  probably  threatening  his 
nephew  with  the  consequences  of  his  refusal. 

Upon  such  a  state  of  facts,  can  I  hold  this  to  be  a  com- 
mon case  of  a  claim  by  an  agent  against  his  principal, 
and  of  another  party  claiming  by  another  title,  foreign 
to  the  title  of  the  principal  ?  That  an  agent  should 
have  the  power  of  filing  a  bill  of  interpleader  when  his 
principal  demands  the  re-delivery  of  goods  bailed  with 
him,  appeared  to  me  so  monstrous  a  proposition,  and  to 
involve  such  frightful  consequences  in  mercantile  trans- 
actions, that  I  could  not  suppose  it  was  meant  to  contend 
for  any  such  doctrine.  For  in  fact  it  amounts  to  this, 
that  an  agent  may  at  any  moment  treat  his  principal  to 
a  Chancery  suit ;  and  I  was  therefore  relieved  to  find 
that  the  Plaintiffs'  counsel  went  entirely  on  the  pecu- 
liarity of  this  case. 

And  now,  entirely  adopting  the  doctrine  of  that  case 
before  the  Master  of  the  Rolls  (a),  though  the  report 
must  either  be  incorrect,  or  that  learned  Judge  has  not 
in  his  judgment  expressed  himself  with  his  usual  very 
remarkable  accuracy,  —  for  doubtless  he  there  meant  to 
point  to  the  distinction  between  a  party  who  was  and 

a  party 
(a)  Cooper  V.  De  Tattet,  1  Tmrnl.  177. 


610  CASEB  IN  CHANCERY. 

1851.  arpirtjC'  wh&  was  not  agnt^  to  the  dirtittdftm  bdl 
an  flgwl  and  a  mere  stakdiolder,  and  not  Id  tk 
tinctioii  betwwn  afMiblicaiid  a  private  ageiil»«-»ilMrii 
no  faesitadon  in  stating  it  to  be  dear  law  that  an  igwll 
cannot,  jud  agent,  if  there  be  nothing  to  disUugwA  hb 
skaation  firom  the  common  case^  have  a  bill  of  isiteN 
pleader  against  bb  principal* 

But  can  I  here  hold  Pearson  and  Co.  to  hart  beA 
the  mere  agents  of  Fermin  de  Tastet  only  ?  Certaii^ 
they  were  not  so  at  first  But  it  may  be  said  thejr  b^* 
came  so  afterwards,  upon  receipt  of  the  letter  fitntf  Bb»^ 
Bordencm  and  Co.  I  must  then  look  to  the  terms  of  the 
letter  constituting  the  agency,  for  that  is  their  titledeed 
as  agents,  and  it  is  also  the  titledeed  of  De  TasieL 

If  that  letter  had  contained  no  clause  res^riHg  la 
Bize^  Bordenaoe  and  Co.  the  right  to  draw  samples,  Ae 
case  would  have  been  materially  different.     Bat  whtt 
can  be  less  like  a  departing  with  the  whole  property,  ift 
tend  more  to  keep  it  in  a  kind  of  suspense^  than  the 
power  retained  of  drawing  samples  ?   What  is  meant  Iqr 
drawing  samples  ?    It  means,  with  a  view  to  sakb    For 
what  purpose  is  it  retained  ?    In  order  to  deal  and  ooih 
tract — that  the  party  may  be  able  to  shew  the  goodtf 
to  intending  purchasers  in  the  market     The  order  of 
Bize<^  Bordenave  and  Co.  does  not  say,  ^we  are  to  have 
the  power  of  drawing  samples  with  the  authority  of  our 
partner  De  T'astet"    It  was  quite  unnecessary  to  sty 
so;   for  if  De  Tastet  was  to  have  such  a  power,  he 
could  of  course  exercise  it,  seeing  he  was  the  owner,  of 
the  wool  as  well  as  a  member  of  the  firm.    The  addi* 
tioD  would  have  been  required  if  the  intention  was  to 
give  to  De  Tastet  the  entire  and  exclusive  property  b 
the  iwpoL    In  that  case  the  reservation  would  have  been, 
**  provided  we  have  the  authority  of  De  Tastet!*    Tbe 

bailees 
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j^^a^.xoiM  no  more  have  refiised  to  Mam  di«  dmwi^ 
jyng  of  samples,  than  JQe  Tasiet  could  have  refbtad  tha 
IH^^ffii^Dt  pf  n  bm  of  exchange  drawn  by  the  firm  of 
jUJ^iqb  4ie  was  a  partner.  Can  I  therefore  lay,  that 
|)Hs  Mu»  such  an  out  and  out  dq)arting  with  the  pro* 
p^fl^  4M3d  delivery  of  it  to  De  Tastet,  or  that  it  was 
such  an  order  to  a  bailee  to  hold  to  the  use  of  !>« 
Tastet  exclusively,  as  vested  in  the  latter  the  absolute 
praperty  in  the  goods  ? 

.  t>I  greatly  doubt  whether  it  was  such  a  delivery  as 
IfMld^Jhave  deprived  Bize,  Bordenave  and  Co.  of  the 
light  of  stoppage  in  transitu  for  the  unpaid  price;  or 
1td>e|lier,  supposing  De  Tastet  not  to  have  been  a  partner 
In  that  house,  and  a  question  to  have  arisen  between 
Bizcy  Bordenave  and  Co.,  as  sellers,  and  the  bailee  as- 
%ertiog  the  title  of  De  Tastety  on  the  authority  of  the 
kMera  this  would  have  determined  the  transiius;  die 
immtry  there  always  being,  —  have  the  goods  reached 
t^r  jouriiey's  end?  and  that  they  have  not  done, 
upl^s/l  they  are  entirely  vested  in  the  bailee.  But  here: 
%power  remained  in  the  bailor.  The  clause  qualifying 
IJifiTasUfs  control  over  the  goods,  and  inconsistent 
vHb.  his  possessing  an  absolute  right  of  property  in 
tlmniy  is  a  very  remarkable  circumstance.  Into  this,' 
hpwevery  it  is  needless  to  enter.  It  is  sufiScient  to  say> 
tl^.tbis  peculiarity  exists.  There  is  besides  another 
peculiarity.  Here  is  first  a  joint  delivery  by  the  bailors, 
Bisff  Bordenave  and  Co.,  that  is,  by  Bordenave  and  De 
Tfift^  together;  and  then  the  latter  ceases  to  be  a  part- 
us, aild  Bordenave  alone,  but  using  the  name  of  the- 
fimn  -countermands  the  former  order,  and  desires  the 
gp^df  to  be  delivered  to  the  Defendant  Card^u  Now 
tl^  IS  precisely  the  case  in  which  the  paramount  dakn 
of;fi^.di^  and  the  mesne  claim  o(  De  Tasiet  coning 
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18S1*        into  competition,  a  fit  case  for  a  bill  of  interpleader 
is  raised. 

It  is  quite  clear,  that  to  a  party  in  the  situation  of 
agent,  having  no  claim  against  his  principal,  no  bill  of 
interpleader  will  lie,  if  there  be  nothing  to  qualify  the 
agency,  and  no  privity  between  the  principal  and  the 
other  party  claiming,  so  as  to  make  them  in  a  manner 
joint  bailors.  Observe  the  disagreeable  situation  of  the 
bailee,  for  whose  benefit  and  protection  the  remedy  of 
interpleader  lies.  Observe  the  hard  situation  of  the 
Plainti£fs,  Pearson  and  Co.  They  knew  nothing  of  the 
change  of  partnership.  But  a  letter  comes  to  them  ia 
July  1819,  telling  them  to  hold  the  goods  to  the  order  of 
De  Tastet ;  and  then  comes  another  letter  from  the  same 
party,  telling  them  to  deliver  the  same  goods  to  CardoiL 
What  could  the  Plaintiffs  know  as  to  the  relative  situ- 
ation of  the  parties  ?  Non  constat  they  knew  that  De 
Tastet  was  a  partner  in  July.  But  they  either  knew 
that  fact  or  they  did  not.  If  they  did  not,  here  is  a 
house  which  orders  them  in  July  to  deliver  the  goods 
to  De  Tastet ;  and  the  same  house  in  August  orders  them 
to  deliver  the  goods  to  Cardonj  that  is,  it  countermands 
its  own  order.  If  they  did  know  that  De  Tastet  was  a 
partner  in  July^  how  did  they  know  that  De  Tastet  had 
ceased  to  be  a  partner  before  the  countermand  was 
given  ?  There  is  no  evidence  to  shew,  nor  is  it  pre- 
tended, that  the  Plaintiffs  had  any  such  knowledge. 

With  respect  to  the  case  of  agency,  the  common-law 
pleadings  shed  great  light  on  this  subject.  There  has 
succeeded  to  interpleader  at  law,  a  much  more  conve- 
nient mode  of  dealing  with  such  questions,  and  one  which 
I  heartily  regret  has  not  been  resorted  to,  and  must 
blame  the  Plaintiffs  for  not  adopting,  in  this  instance^ 

OS 
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as  it  might  have  saved  much  expense  and  delay.  When        18Sh 
a  wharfinger  receives  goods  from  A.y  and  two  conflicting  ' "  -^ 

claims  are  made  upon  those  goods,  he  says  to  the  claim-  v, 

ant  whose  title  he  considers  to  be  the  best,  "  Take  the  Cabdon. 
goods,  but  give  me  an  indemnity,  and  then  let  the  other 
party  bring  his  action  against  me;  but  I  won't  give 
them  up,  unless  you  indemnify  me  against  the  con- 
sequences." That  ofTer  has  now  become  almost  a  matter 
of  course ;  and  though  the  wharfinger  lends  his  name 
to  the  action,  the  real  Defendant  is  the  person  who  has 
given  the  indemnity.  This  arrangement  produces  the 
whole  effect  of  interpleader  at  law  or  in  equity,  and  the 
action  is  tried  once  for  all ;  and  although  the  nominal 
parties  are  the  bailee  and  one  of  the  claimants,  the  real 
parties  are  the  two  conflicting  claimants  of  the  goods ; 
one  of  them  using  the  name  of  the  person  with  whom 
the  goods  have  been  bailed. 

That  course  has  put  an  end  to  interpleader  at  law, 
and  what  now  remains  is  only  to  be  found  in  this  Court. 
But  in  looking  at  the  rules  of  interpleader  at  law,  you 
discover  the  principles  that  govern  this  Court;  be- 
cause I  hold  it  to  be  stricdy  a  concurrent  jurisdiction, 
and  that  you  can  have  no  interpleader  here,  if  upon 
principle  you  could  not  have  it  at  law.  .  It  is  manifest 
that  if  two  partners  deliver  goods,  and  then  quarrel  and 
claim  the  goods  separately,  the  holder  of  those  goods 
must  have  his  remedy.  The  very  case  is  provided  for 
by  the  rules  of  pleading  in  bailment. 

I  have  already  stated  the  principle  to  be  clear  against 
an  agent,  as  such,  having  a  bill  of  interpleader.  The 
circumstances  of  the  present  case,  however,  appear  to 
me  to  take  it  entirely  out  of  the  general  rule ;  and  re- 
gard being  had  to  the  reservation  of  the  right  to  draw 
samples,  to  the  circumstance  of  De  Tastet  having  been 
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one  of  the  firm,  to  his  ceasing  to  be  a  partner  only  fioor 
days  before  the  countermand  was  given,  and  that  un- 
known to  the  Plaintiffs,  to  the  fact  that  C&Tdoii%  pan- 
mount  title  had  been  sanctioned  by  fi^iat  'waS|  to  dl 
'appearance,  the  same  firm,  but  principally  to  the  re- 
servation of  the  power  of  taking  samplesi  — - 1  ctwaat 
consider  this  to  be  the  case  of  a  mere  agent  bringing 
interpleader  ^rainst  his  principal.  Or  of  a  warehooadmaD 
against  a  merchant  employing  his  wiarehonsei 


The  decree  must  therefore  be  aflBrmed,^  and  with 
My  judgment  proceeds  entirely  on  the  spedaUe^of^lbe 
case;  and  I  have  only  entered  into  the  geDenal -prii^ 
ciple,  on  account  of  the  case  referred  to,  of  Oxftfy. 
De  Tastet^  not  knowing  the  grounds  upon  which'  that 
case  was  decided  by  his  Honor,  (a)  ........ 


{a)  See  Cramhay  v.  Thoridfm^  2  JM^n^  Sf  Gm%^  1. 


}  . 


AfiM  1 8. 
May  9. 
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Where  a  per-]  nHHIS  was  a  suit  instituted  by  the  personal 
son  agrees  to     JL 
give  up  hit 
elaim  to  pro- 
perty, in 
favour  of  an- 
other, such 
renundation 
will  not  be 
iiupported,  if 

at  tne  time  of  making  it,  he  was  ignorant  of  his  legal  rights,  and  of  thevalaeoftlie 
property  renounced ;  especially  if  the  party  with  whom  he  dealt  poniriiinif  ud 
kept  back  from  him  better  information  on  the  subject. 

A  sentence  of  divorce  pronounced  by  a  foreign  court  cannot  defeat  the  r^htf 
acquired  by  parties  under  a  marriage  solemnised  in  England. 


sentative  of  Bobert  JlUtej  deceased,  against  die 
personal  representative  of  his  wife^  also  deceased,  fixr 
the  purpose  of  recovering  the  arrears  of  an  annm^} 
to  which,  upon  the  death  of  the  wife,  and  in  definltof 

her 
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her  appoMUment,  Mr.  Tuiief  as  administrator  of  his  wife, 
Jnd  become  eotitled,  by  virtue  of  a  settlement  executed 
their  marriage.  Mrs.  Tmie  died  in  the  month  of 
1807:  her  husband  took  out  administration 
to  her  estate  and  effects ;  and  in  the  month  of  December 
1811  he  died. 


1831. 


McCarthy 

V. 

Decaix. 


The  defence  set  op  was,  that  Mr.  21/iV^,  soon  after 
the  death  of  his  wife,  had  agreed  to  give  up,  and  had 
actually  renounced,  all  claims  that  might  accrue  to  him 
under  the  settlement,  or  in  his  marital  character,  for  the 
benefit  of  the  family  of  his  wife,  from  whom  the  settled 
pn^r^  had  been  derived. 

At  the  hearing  of  the  cause,  two  questions  were  prin- 
cipally argued ;  first,  whether  the  dealings  and  corre- 
spondence between  Mr.  T^iite  and  his  wife's  relations,  in 
the  years  1807  and  1808,  were  of  such  a  nature  as  to 
amount  to  an  absolute  renunciation  of  all  his  interest  in 
their  favour;  and,  secondly,  if  they  were,  whether  that 
renunciation  was  made  at  a  time  when  Mr.  Tuite  was 
fully  apprised  of  the  extent  of  his  legal  rights,  as  the 
surviving  husband  and  the  administrator  of  his  wife, 
and  of  the  amount  and  value  of  her  property. 

At  the  hearing  of  the  cause  on  the  12th  of  December 
1821,  before  Sir  Joh7i  Leach^  then  Vice-Chancellor,  his 
Honor  referred  it  to  the  Master  to  inquire  and  state  to 
the  Court,  whether  Robert  Tuite  died  in  the  intention  of 
renouncing  all  interest  in  his  wife's  property  in  favour 
of  her  family,  and  whether  before  his  death  he  was 
apprised  of  the  circumstances  which  belonged  to  that 
property,  and  of  the  amount  of  the  claim  made  in  respect 
of  the  annuity. 
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The  Plaintiff  appealed  against  that  decree.  The 
petition  of  appeal  was  originally  argued  before  Lord 
Eldon  ;  but  his  Lordship  having  resigned  the  Great  Seal 
before  disposing  of  the  case,  it  now  came  on  to  be 
reheard. 


Sir  E.  Sugden  and  Mr.  R.  P.  Roupeli^  for  the  Plaintiff. 

Mr.  Trestaoe  and  Mr.  Stuart ^  for  the  Defendant. 

The  argument  consisted  entirely  of  a  commentary 
upon  the  facts  of  the  case,  and  upon  the  language  of  the 
correspondence  which  passed  between  Mr.  Tidte  and 
Mrs.  Delattre^  (a  sister  of  his  deceased  wife,)  and  their 
respective  solicitors.  The  peculiar  circumstances  of 
the  case,  and  the  effect  of  the  letters,  so  far  as  they  are 
material  to  the  point  with  reference  to  which  the  case 
is  here  reported,  are  stated  in  the  Lord  Chancellort 
judgment. 


May  9.  The  Lord  Chancellor. 

This  was  a  case  of  considerable  difficulty,  long  pead- 
ing  in  this  Court,  and  much  considered  by  Lord  Eldm, 
who  went  out  of  office  before  he  finally  decided  it  on  the 
appeal.  The  observations  and  notes  of  that  learned 
Judge  upon  the  case,  with  which  notes  I  have  been 
furnished,  shew  the  great  attention  he  gave  to  it,  and 
the  difficulty  under  which  he  laboured  with  respect  to 
the  facts;  and  in  consequence  of  those  difficulties,  it  has 
received  the  greatest  attention  from  me,  and  I  have  de- 
layed pronouncing  an  opinion  until  I  could  look  fully 
into  the  matter. 


The  case  was  this :  —  A  person  of  the  name  of  Tuite 
contracted  a  marriage  in  this  country  with  an  English" 

woman; 
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woman;  the  marriage  being  solemnised  in  England^ 
but  he  being  himself  a  Datie  by  birth,  fortune,  and 
domicile.  He  afterwards  removed  his  wife  from  this 
country,  the  locus  contractdst  (with  which  he  appears  to 
have  had  no  further  connection)  to  the  dominions  of 
tlie  King  of  Denmark^  where  his  subsequent  domicile 
continued  to  be ;  and  in  that  kingdom  the  marriage  wa» 
dissolved  by  a  valid  Danish  divorce,  as  far  as  such  a 
divorce  could  dissolve  it ;  but  which,  I  may  observe  in 
passing,  by  the  law  of  this  land  could  have  no  operation, 
as  was  fully  established  by  the  opinion  of  the  twelve 
judges,  who  solemnly  decided,  after  argument,  that  no 
proceedings  in  a  foreign  Court  could  operate  to  dissolve 
or  affect  a  marriage  celebrated  in  England. 


1881. 


M'Cartbt 
Decaix. 


During  the  lifetime  of  Mrs.  Tuite^  and  subsequently 
to  the  divorce,  certain  arrears  of  an  annuity  which  she 
enjoyed  under  the  marriage  setdement,  accrued,  or  were 
said  to  have  accrued,  amounting  at  her  death  to  the 
sum  of  7000/.  Prior  to  that  event,  a  litigation  in  this 
Court  had  been  commenced,  to  which  the  claim  to 
these  arrears  was  incident.  After  the  decease  of  both 
husband  and  wife,  the  result  of  the  suit  was,  to  put  the 
party  representing  her  in  possession  of  those  arrears, 
and  two  sums  were  actually  recovered  and  paid  to  them, 
amounting  in  the  whole  to  3631/.;  and  the  whole  of 
tlie  question  in  this  cause  arises,  with  respect  to  those 
sums,  it  being  a  conflict  between  the  respective  per- 
sonal representatives  of  Mr.  and  Mrs.  Tuite^  upon  the 
effect  of  a  correspondence  between  Mr.  Tuitc  and  Mrs. 
Delaitrej  the  sister  of  Mrs.  Tuite^  and  her  legal  adviser 
Mr.  Pinegar, 


Upon  that  correspondence  the  whole  question  in 
dispute  appears  to  turn.  On  the  death  of  Mrs.  Diiie^ 
letters  are  written  by  Mrs.  DelaUre  representing  her  to 
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have  died  in  Yery  poor  circamstaooes;  samncb  io  tbat- 
her  debts  were  said  to  amount  to  more  than  all  the ; 
little  property  she  left  could  satisfy,  even  indiiding  ber^ 
wearing  apparel    Mr.  Tuitej  in  reply,  writes  two  klten  • 
to  Mrs.  Detaitrcj  and  in  answer  to  her  application  toV 
that  effect,  he  at  first  refuses  to  execute  a  power  <tf' 
attorney  to  receive  any  funds  that  may  become  due^ 
doiying   his  right,   because  he  insists  it  was  a  good 
divorce,  (nor  indeed  had  it  been  decided  till  IjoUe^% 
Case  in    1812-13,   that  a  foreign  divorce  was  of  no 
efiect  as  regards  an  English  marriage);  and  he  after- 
wards says,  "  If  such  a  power  is  required,  I  would  not 
have  any  thing;  her  family  is  most  heartily  welcome;'' 
and  his  language  in  another  letter  is — *^  I  claim  notfaiu^ 
I  would  accept  of  nothing;  nevertheless,  in  case  it  may' 
by  the  form  of  your  law  be  requisite,  I  give  Messrs.  & 
and  L.  a  power  to  act  for  me."    How  entirely  he  relied 
upon  the  marriage  as  being  in  other  respects  at  an  end,, 
is  manifest  from  the  fact,  that  besides  giving  up  the 
claim  to  the  property  of  the  deceased  lady,  he  calls  her 
by  the  name  of  Mrs.  Trefusis^  which  was  the  name  she 
bore  before  she  became  his  wife. 


It  must,  therefore,  at  least  be  admitted,  that  in 
giving  this,  which  is  called  his  renunciation^  the  husband 
laboured  under  two  capital  errors,  one  of  law,  the  other 
of  fact ;  the  one  not  superinduced  by  any  suppression 
of  circumstances  on  the  part  of  Mrs.  DelcUtre  and  her 
agent;  whereas  the  other  may  be  said  to  have  arisen 
from  their  not  disclosing  facts,  which  there  is  eveiy 
reason  to  believe  they  must  have  known ;  the  latter  an 
error  which  if  they  did  not  create,  they  had  at  least,  to 
a  certain  degree,  a  share  in  maintaining. 


When  I  state  that  the  first  of  these  was  a  great  error 
in  point  of  law,  it  is  of  the  highest  moment  that  no 

doubt 
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dcnibt  should  exist  on  a  matter  of  such  paramount  im»        1831. 
portance.     I  find  from  the  note  of  what  fell  from  Lord     ^^  ^ 
Eidon  on  the  present  appeal,  that  his  Lordship  laboured      _  v. 
under  <:onsiderable  misapprehension  as  to  the  facts  in 
jLUU^s  Case ;  he  is  represented  as  saying  he  will  not 
admit  that  it  is  the  settled  law,  and  that  therefore  he 
will  not  decide,  whether  the  marriage  was  or  not  pre- 
maturely determined  by  the  Danish  divorce.    His  words 
are,    ^*I   will  not  without  other  assistance  take  upon 
myself  to  do  so." 

■ 

Now,  if  it  has  not  validly  and  by  the  highest  author- 
ities in  Westminster  Hall  been  holden,  that  a  foreign 
divorce  cannot  dissolve  an  English  marriage,  then  no- 
thing whatever  has  been  established.  For  what  was 
JjoUet/s  Case  ?  (a)  It  was  a  case  the  strongest  possible 
in  favour  of  the  doctrine  contended  for.  It  was  not  a 
question  of  civil  right,  but  of  felony.  LoUey  had  bond 
Jlde^  and  in  a  confident  belief,  founded  on  the  authority 
of  the  Scotch  lawyers,  that  the  Scotch  divorce  had  effec- 
tually dissolved  his  prior  English  marriage,  intermarried 
in  England,  living  his  first  wife.  He  was  tried  at 
Lancaster  for  bigamy,  and  found  guilty ;  but  the  point 
was  reserved,  and  was  afterwards  argued  before  all  the 
most  learned  judges  of  the  day,  who  after  hearing 
the  case  fully  and  thoroughly  discussed,  first  at  West^ 
minster  Hall,  and  then  at  Serjeanfs  Inn,  gave  a  clear 
and  unanimous  opinion,  that  no  divorce  or  proceeding 
in  the  nature  of  divorce  in  any  foreign  country,  Scotland 
included,  could  dissolve  a  marriage  contracted  in  Eng'^ 
land  ;  and  they  sentenced  LoUey  to  seven  years'  trans- 
portation. And  he  was  accordingly  sent  to  the  hulks 
for  one  or  two  years ;  though  in  mercy,  the  residue  of 
his  sentence  was  ultimately  remitted.     I  take  leave  to 

say, 
(a)  6ce  Ruti.  ^  Ry.  C.  C.  857.  and  2  C?.  j-  Fifi.  567.  n. 
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1881.  say,  he  ought  not  to  have  gone  to  the  hulks  at  all,  b^ 
^  ■  cause  he  had  acted  bondjtdey  though  this  did  not  preveot 
V.  his  conviction  from  being  legal.     But  he  was  sent  not- 

withstanding,  as  if  to  shew  clearly  that  the  Judges  were 
confident  of  the  law  they  had  laid  down ;  so  that,  never 
was  there  a  greater  mistake  than  to  suppose  that  the 
remission  argued  the  least  doubt  on  the  part  of  the 
Judges.  Even  if  the  punishment  had  been  entirely  re- 
mitted, the  remission  would  have  been  on  the  ground 
that  there  had  been  no  criminal  intent,  though  that  bad 
been  done  which  the  law  declares  to  be  felony. 

I  hold  it  to  be  perfectly  clear,  therefore,  that  JjoUi^s 
Case  stands  as  the  settled  law  of  Westminster  HaU  at 
this  day.    It  has  been  uniformly  recognised  since;  and 
in  particular  it  was  repeatedly  made  the  subject  of  dis- 
cussion, before  Lord  Eldon  himself,  in  the  two  appeals 
of  Tavey  v.  Lindsay  (a)  in  the  House  of  Lords,  when 
I  furnished  his  Lordship  with  a  note  of  IjoUetfs  Case, 
which  he  followed  in  disposing  of  both  those  appeals, 
so   far  as   it  affected  them.     That  case   then  settled 
two   points;   first,   that  no  foreign  proceeding  in  the 
nature  of  a  divorce   in  an  ecclesiastical  court  couM 
effectually  dissolve  an  English  marriage;  and,  secondly, 
that  a  Scotch  divorce  is  not  such  a  proceeding  in  an  ec- 
clesiastical court,  as  to  bring  the  case  within  the  ex- 
ception in  the  Bigamy  Act  (6),  for  which  nothing  less 
than  the  sentence  of  an  English  ecclesiastical  court  is 
sufficient 

This  then  is  a  very  important  error  which  may  have 
influenced  Mr.  Tuite  in  making  this  renunciation.  And 
can  I  hold  a  party  to  be  bound  by  an  act  or  declaratioD 
made  in  ignorance  of  so  material  a  fact  ?     Was  it  not  a 

most 

(fl)  I  Dow.  117.  131.  (b)  I  Jac.  1.  c.  11.  #.f. 
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most  material  ingredient  in  forming  his  judgment  and 
influencing  his  inclination?     He  might  very  well  say, 
**  I  am  no  longer  her  husband;  I  give  up  all  claim  to  her 
property,"  when  he  supposed  the  connection  of  husband 
no  longer  to  subsist     And  yet  if  he  had  been  told  that 
he  was  still  her  husband ;  that  no  power  could  dissolve 
the  marriage ;  that  he  was  liable,  in  his  person  and  pro- 
perty, for  her  debts;   that  the   tribunals   of  his   own 
country  would  acknowledge  this  to  be  the  law ;  that  as  he 
undertook  the  relation  cum  onere^  so  also  he  was  bene- 
ficially entitled  to  whatever  was  the  property  of  hjs  wife, 
be  it  small  or  great ;  it  is  impossible  to  say  that  this 
knowledge  might  not  have  altered  his  intention ;  for  if 
a  man  does  an  act  under  ignorance,   the   removal   of 
which  might  have  made  him  come  to  a  different  deter- 
mination, there  is  an  end  of  the  matter.     What  he  has 
done  was  done  in  ignorance  of  law,  possibly  of  fact;  but 
in  a  case  of  this  kind  that  would  be  one  and  the  same 
thing. 


18S1. 
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These  considerations  do  not  appear  to  have  been  suf- 
ficiently adverted  to  in  the  Court  below.  I  cannot  help 
thinking,  besides,  that  taking  the  case  at  the  lowest, 
Mr.  Tuite  and  Mrs.  Delaitre  were,  at  the  time  of  the 
supposed  renunciation,  in  a  state  of  ignorance  as  to  some 
other  most  material  facts ;  and  it  is  impossible  to  say, 
that  a  person  shall  be  held  to  what  he  has  done  under 
circumstances  which  have  been  so  erroneously  repre- 
sented to  him,  however  innocently  the  representation 
may  have  been  made.  Who  can  venture  to  predict 
what  might  have  been  Mr.  Tuite^s  course  had  he  known 
how  the  facts  really  stood  ?  If  a  man,  separated  and 
living  at  a  distance  from  his  wife,  receives  a  letter  telling 
him  that  she  is  on  her  death-bed,  and  that  she  leaves  no 
assets  —  not  enough  to  pay  the  costs  of  her  funeral ; 
and  he  writes  in  reply,  **  I  shall  not  interfere:  she  is 

to 
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]gSl.  no  wife  of  mine  :**  it  is  impomble  to  say  that  he  shall 
be  bound  by  that  disclaimer,  mftde  under  the  influentte 
of  a  common  error. 

Doubtless,  if  with  a  full  knowledge  that  the  wtM 
property  might  be  large  or  might  be  sihalli  he  distinctly 
.gave  up  all  title  to  it,  whatever  might  turn  oat  to  be  its 
value,  his  disclaimer,  would  be  good.'  But  if  he  enter- 
tuned  a  bon&Jide  belief  that  she  diedinsolvent,  it  wodd 
be  going  far  to  say  that  his  renunciation  should  bind 
him,  or  that  the  other  party  should  have,  a  right  tcf  hold 
bitn  to  it  In  Cocking  v.  PraU{a\  where  Sir  Jttfi 
SUragfge  had  to  deal  with  the  case  of  a  mother  cootrad- 
ii^  with  her  daughter  as  to  her  share  of  the  fethei'^ 
personal  estate,  he  held  the  transaction  to  be  void,  4/a 
the  ground  that  the  mother  plainly  had  better  infinH 
.  ation  than  the  daughter.  But  even  if  it  be  asspned 
that  Mrs.  Ddattre  knew  no  more  of  the  real  fiicts  dm 
Mr.  Jkiitey  Willan  v.  Wilian  (b)  is  an  authority  to  shew 
that  where  both  parties  were  in  a  state  of  equal  igno- 
rance as  to  the  facts  respectmg  which  they  were  ded- 
ing,  the  transaction  will  not  be  supported. 

It  is  unnecessary  for  me,  however,  to  decide  as  to  the 
law  on  this  point,  because  when  the  evidence  is  Da^ 
rowly  scrutinised,  the  circumstances  of  the  transaction 
relieve  the  case  from  all  difficulty,  shewing  that  there  b 
every  reason  to  believe  that  the  wife's  relations,  living 
in  Englandy  must  have  known,  and  did,  in  point  of  ftct, 
know  a  great  deal  more  than  Mr.  Tuite^  the  foreigner, 
living  in  Santa  Cruz ;  and  bringing  tlie  case,  therefore, 
directly  within  the  principle  laid  down  by  Sir  John 
Strange  in  Cockhig  v.  Piatt. 

\The 
{a)  1  Vcs.  sen.  400.  {b)  16  Vet.  72. 
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•  I .  C  Thi  IfORD  Chancellor  then  entered  into  a  detailed  1 891  • 
(e^suunination  of  the  language  and  effect  of  the.  corre-  2."  ^ 
spondence  between  the  parties,  and  expressed  his  opinion  v. 
that  the  conduct  and  letters  of  Mrs.  Delattre  and  her  I>«caix. 
agent  clearly  indicated  that  they  were  better  informed  as 

to  the  state  of  Mr.  TuiU^s  property  than  her  husband^ 
^d  were  well  aware  it  was  not  of  that  insolvent  descrip- 
tion whioh  had  been  represented.  His  Lordship  then 
ipontinued: — ] 

*  ■  * 

'.    On  the  whole,  it  is  sufficiently  established  that  when 

Mn  Tuite  agreed  to  give  up  any  claim  to  his  wife's 
fortune^  he  was  acting  under  a  misapprehension  in  two 
nK>st  material  particulars :  in  the  first  place^  he  believed 
ibat  Mrs.  Tuitet  at  the  time  of  her  death,  bad  by  law 
-Oeased  to  be  his  wife,  an  impression  which  seems  to  have 
•been  the  mainspring  of  his  liberality ;  and,  secondly,  he 
was  wholly  ignorant,  or  rather  he  was  positively  mis- 
informed, with  respect  to  the  amount  and  value  of  her 
property,  and  his  ignorance  certainly  was  not  shared,  at 
least  in  an  equal  degree,  by  the  parties  with  whom  he 
was  dealing. 

i  Upon  these  two  grounds  I  am  clearly  of  opmion 
that  the  agreement  cannot  be  supported  as  a  valid  re* 
nuDcmtion  by  Mr.  Tuitey  and  that  the  judgm^t  of  the 
Court  below  must  be  reversed,  (a) 

(a)  The  judgment  of  the  Lord  render  v.Warrend^^m^eHouBe 

Chancellor  in  APCarlhy  ▼•  De^  of  Lords,  9  Bligk^  N,  S.  89. ; 

emr  was  cited  and  much  relied  S  CL  ^  Fin,  488.;  S  Skaw  ^ 

upon  in  the  recent  case  of  FFor-  Maclean^  \5^. 
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May  7. 9.  GOBLET  V.  BEECHE Y. 


A  testator  by  ^I^HE  will  and  codicil  upon  which  the  question  arose 
^"Tfic^^attcl  ^^  stated  by  Mx.  Simons  [a)  in  his  report  of  the 

to  A.    ^er-   case  before  the  Vice-Chancellor. 

wards  by  a 

codicil,  be 

gave  a  number       fjis   Honor    having    over-ruled  the  exception,  and 

different  kind,  declared  that  the  Plaintiff  was  entitled  to  the  models 
and  of  much  ^hJch  the  testator  possessed  at  his  death,  or  to  the 
B.^  and  in        money  which  the  sale  of  them  had  produced,  amountbg 

those  aSSL  ^  *®  ^"°^  ^^  '^^^'*  ^^^'^  ^^  exception  was  now  reheard, 
introduced  an 

wnttenword        Sir  E. Sugden  and  Mr.  Jacobs  for  the  exception, 
which  might 

desl^ate  the         The  SoUcitor-General  and  Mr.  Sidebotiontj  contrd. 
chattel  pre- 
viously given         In  the  course  of  the  argument  the  Lord  Chancellor 

that  the  l^ '    expressed  a   clear   opinion   that  the  evidence  of  the 

quest  to  A.       female  servant  who  attested  the  will,  with  respect  to  the 

by  revoked,      meaning  of  the  word  "  mod,*'  as  stated  to  her  by  the 

If  property    testator  at  the  time  of  attestation,  was  properly  rejected 
described  in  ^  k-     sr      j      ^ 

dbtinct  and      in  the  Court  below.  (6) 

unambiguous 

terms  is  be-  _— ^—-^^i.-.^.— 

queathed  to 
a  particular 

person,  a  sub-         The  LoRD  CHANCELLOR, 
sequent  be- 
quest of  the  This  testator,  who  had  previously  by  his  will,  and  in 
same  pro-  \  ^   .  j     j  » 

perty  to  an-  express  terms,  disposed  of  his  models  at  the  time  when 
?n  o*i^drto  be  l^e  was  disposing  of  all  the  rest  of  his  collection,  by  ft 

effectual,  de-  subsequent 

signate  the 

subject-matter  (fl)  3  Sim.  24.  (A)  See  3  SivL  26. 

of  the  gift  in 

words  so  legibly  written  that  no  reasonable  doubt  can  be  entertained  with  respect 

to  them. 
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subsequent  codicil,  being  the  llth  to  that  will,  in  a  very 
unintelligible  enumeration  of  articles,  coupling  them 
with  tools,  bankers,  and  marble  in  the  yard,  introduces 
the  word  "  mod."  with  what  seems,  and  may  be  sup- 
posed to  be,  a  hyphen,  a  point,  a  blot,  or  a  small  s 
affixed,  and  the  present  question  is  as  to  the  meaning 
of  that  word.  The  Master  called  to  his  assistance  Mr. 
Caleyy  a  gentleman  skilled  in  writing,  and  also  Mr. 
Garrardj  who  is  said  to  be  an  eminent  statuary,  and  he 
has  adopted  the  opinion  of  Mr.  Garrard  as  to  the 
writing,  instead  of  that  of  Mr.  Calei/j  and  found  that 
the  word  *^  mod  "  was  a  contraction  for  *^  models." 


Goblet 

BSBCHET. 


Now,  if  I  am  to  be  bound  by  the  evidence,  the 
opinion  of  Mr.  Caley^  is  at  least  as  good  as  that  of  Mr. 
Garrard.  Although  the  former  professed  himself  unable 
to  form  any  opinion  as  to  what  word  was  meant  to  be  ex- 
pressed by  the  characters  in  question,  he  thought  there 
was  no  s  affixed.  But  in  what  company  is  the  word 
*^  mod  "  found  to  occur  ?  It  is  found,  not  among  articles 
of  value,  but  thrown  in  among  the  tools  in  the  shop, 
bankers,  (which  are  great  benches)  the  rasp,  and  some- 
thing which  is  supposed  to  mean  the  testator's  apron. 
It  is,  to  say  the  least  of  it,  singular  that  the  testator 
should  have  introduced  his  models,  which  were  of  very 
considerable  value,  and  were  the  very  apple  of  his  eye, 
among  such  an  assortment  That  is  one  reason.  Another 
is  that  the  word  ^^  models  "  which  occurs  at  full  length 
in  the  will,  would,  upon  this  construction,  be  done  away 
with,  and  that  without  any  direct  words  of  revocation, 
such  as  are  found  in  the  other  codicils,  where  revocation 
was  plainly  the  testator's  object,  and  without  any  cer- 
tainty as  to  what  he  really  intended.  He  would  thus  by 
a  doubtful,  or  rather  by  a  half  word,  revoke  that  which 
he  bad  previously  disposed  of  in  formal  terms. 


I  have 
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18SK 
OoBLn 

V. 

Bbbchst* 


I  have  great  doubts  whether  if  this  were  tiie  case  of 
a  will  of  real  property,  in  which  the  testator  had  made 
a  formal  devise  of  all  his  estates,  and  afterwards  m  a 
codicil  had  introduced  the  letters  *<  est  **  in  the  middk 
of  a  gift  of  his  pictures,  books,  cash  at  his  banker'si  fiv- 
niture,  &c*,  the  codicil  would  be  effectual  to  cany  ^ 
estates  previously  given.  It  would  be  most  daogerooi 
to  allow  it  to  operate  as  a  revocation  of  a  preyious  de?iie 
which  had  been  solemnly  made* 


Upon  these  grounds  I  am  of  opinion  that  the  ezoep* 
tion  must  be  allowed. 


A%11.87. 


MILES  t;.  LANGLEY. 


Under  an 
■greement  of 
exebanffebfr* 
twaen  J.,  who 
heldlandt 
under  a  ool* 
lege  leaie»  and 
A,  the  owner 
of  an  adjoin- 
ing estate,  B. 
occupied  part 
of  the  college 
lands,  and  A, 
had  occupied, 
along  witn 
the  residue 
of  the  lease- 
bold  part  of 
J5r.'t  estate. 
A*  having  be- 
come bank* 
runt,  the 
college  lease- 
hold was  sold, 
of  A^  "  Held, 
notice  of  the 
^jectaieot  that 


riiHIS  cause,  reported  on  the  original  hearing  at  tbe 
*'-    Rolls  in  vol.  i.  p.  39.  supra,  now  came  on  to  be 
reheard  before  the  Lord  Chancellor. 

The  Solicitor-General,  S'u:  Charles  Wetherell^  and  Mr. 
Wilhraham,  for  the  Plaintiff,  who  appealed,  relied  strongly 
upon  Daniels  v.  Davison  {a)  and  Taylor  v.  StUbe/tiffji 
cases  which,  they  submitted,  were  not  distinguishaUe  ffl 
principle  from  the  case  before  the  Court* 

Sir  Edward  Sugden,  Mr.  TUnnej/,  and  Mr.  BeMSC^ 
contra. 


Vk 


(b)  S  ref.juD.457. 


(a)  16  Fes.  249. 

and  was  described  in  the' particulars  of  sale  as  ^  Imte  the 
that  the  purchaser  was  not  to  be  considered  as  haTing  hapM 
agreement  of  exchange,  and  that  he  had  a  ri^t  to  wnttmf  ^ 
portion  of  the  leasehold  which  was  in  B.*8  occupatioo. 


,»: 


ft 
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^o  '. '  The  .Lord  Chancellor.  - 18^1. 

This  is  an  appeal  from  his  Honor,  the  present  Master 

'of  the  Rolls;  and  the  case  below  depended  entirely  upon 

the  question,  whether  Langley^  who  purchased  under  a 

^bankruptcy  from  the  assignees  of  HeUicaVy  had  at  the 

tin^  of  his  purchase  actual  or  constructive  notice  of  the 

*  agreement  between  Hellicar  and  the  party  under  whom 

■  ''^tne  PlaintifiF  claimed.     Some  evidence  was  adduced  with 

> 

the  intention  of  shewing;  that  he  had  actual  notice :  this 
however  failed  entirely ;  and  the  only  remaining  question 
*Mr6s,*  whether  he  had  constructive  notice,  or  what  in  this 
Court  would  amount  to  notice  of  the  agreement 

An  ejectment  had  been  brought  by  the  Defendants, 
and  the  bill  was  filed  for  an  injunction  and  for  the 
specific  performance  of  the  agreement,  which  was  for  an 
exchange  of  a  small  parcel  of  land,  and  had  been  entered  0  -^ 

into  so  long  ago  as  the  year  1798. 

>;  It  was  contended  on  the  part  of  those  who  resisted  .  ,,^  :-  *, 

the  injunction  and  the  specific  performance,  and  who     ''       ,  •,*! 
denied  notice  to  Langleij^  that  there  was  no  allegation  of      .    .;  "jl-tn 

'■•'-ill 

.-tldtice  in  the  bill.     On  looking  into  the  pleadings,  how-  '         *    .  'Vi 
yfeyer)  it  appeared  that  there  was  a  specific  charge  of  .  i  > 

^ttotice  in  the  bill,  and  a  denial  of  that  allegation  in  the 

answer.     Still  the  question  remained  whether  there  was 

constructive  notice  of  the  agreement. 


The  case  is  one  of  considerable  hardship  whichever 
way  it  is  determined,  and  it  might  possibly  have  been 
a  case  of  less  hardship  if  his  Honor  had  decided  it  the 
other  way,  and  admitted  that  there  was  enough  in  the 
circumstances  of  the  case  to  amount  to  implied  notice. 
.It  is  a  case  in  which  one  of  two  persons  must  sustain 
fome  degree  of  injury  ;   but  the   decision  cannot  be 

Vol.  II.  T  t  governed 


.j 


,.  ^.'.:  wj  • 


<«8  CA6ES  IN  CHANCERY. 

•19S1«  governed  by  the  consideration  which  of  the  two  shall 

^  Mi  I'coeiye  the  least  injury,  though  undoubtedly  the  hard- 

e.  shi|)  to  one  may  be  greater  than  that  which  fidls  upoo 

^*^«^-  the  other. 

His  Honor  was  of  opinion,  that  the  case  c£  Danidt 
V.  Davison  (a\  on  wliich  much  reliance  was  placed  by 
those  who  argued   that  Lar^ley  had  notice,  did  not 
go  so  iar,  and  that  to  decide  in  favour  of  notice  in  this 
case,  would  be  carrying  a  step  ftrther  the  principle 
adopted  in  Daniels  v.  Davison  ;  inasmuch  as  Lord  EUm 
there  ^^  held  that  a  party  was  bound  to  inquire  of  the 
occupier  of  the  land  which  he  was  about  to  purchase, 
what  was  the  title  under  which  he  occupied;  and  was^ 
therefore,  to  be  considered  as  having  implied  notioe  of 
the  nature  of  that  title."    The  rule  in  Danieh  v.  Do' 
vison  goes,  no  doubt,  a  good  deal  farther  than  his  Honor 
states:  because  if  a  person  with  whom  I  contract  to 
purchase  is  not  himself  in  the  occupation  of  the  land^ 
but  possesses  it  by  a  tenant,  that  is  undoubtedly  a  cir- 
cumstance sufficient  to  fix  me  with  notice  that  there  is 
a  tenant  on  the  land ;  and,  according  to  Daniels  v.  Ai- 
visonj  I  am  called  upon  to  make  inquiry  of  that  tenant 
and  to  look  to  the  title  under  which  he  possesses.   For 
possession  is  primi  fade  evidence  of  the  ownership  of 
the  fee ;  and  if  I  am  buying  the  fee  from  one  who  is 
not  in  possession,  and  a  tenant  hold  under  a  lease,  that 
is  notice  to  me  that  he  is  a  tenant,  and  I  am  bound  to 
look  to  the  nature  of  the  title  as  between  him  and  bis 
lessor.    The  case  of  Daniels  v.  Davison  was  certainlj 
understood  on  the  other  side  of  the  Hall  to  carry  the 
principle  much  farther;  for  if  I  rightly  recollect,  it  wss 
there  held  that  a  purchaser  was  fixed  with  notice  of  ft 
collateral  agreement,  between  the  lessor  and  the  lessee, 

for 

(a)  16  Fes.  849. 
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fdr  the  purchase  of  the  premises  demised.  Thb  was 
carrying  the  principle  a  great  deal  farther,  because  the 
eiisibence  of  such  ah  agreement,  was  by  no  means  a  pre« 
sumption  arising  jnimA  facie  from  the  fact  of  possession. 
Accordingly  it  has  always  been  considered  that  Daniels 
vl  Davison  went  a  great  way.  **  Am  I  then,  says  his 
Honor,  in  the  present  case,  to  carry  the  principle  a  step 
ftirther?''  That  question  he  answers  in  the  negative; 
ahd  I  fully  agree  with  his  Honor. 


i«8i. 


Bfrtsii 


After  the  best  attention  which  I  have  been  able  to 
give  to  this  case,  —  though  it  is  certainly  difficult  to 
decide  it  satisfactorily  either  way,  and  hardship  must  ne- 
cessarily be  inflicted  on  one  of  the  parties; — but  having 
looked  into  all  the  facts  and  the  evidence  in  the  cause, 
not  excepting  the  attempt  which  was  made  to  dispute 
altogether  the  title  of  the  Plaintiff,  independently  of  the 
question  of  notice,  and  having  compared  the  circum- 
stances here  with  those  in  Daniels  v.  Davison^  I  have, 
upbn  the  whole,  come  to  the  conclusion  that  in  the 
present  case  it  would  be  carrying  Daniels  v.  Davison  a 
material  step  further,  if  Langley  were  to  be  held  fixed 
y^ih  notice.  I  shall  not,  therefore,  disturb  the  decision 
of  the  Master  of  the  Rolls. 


fr 


>.' 
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June  15. 


GODFREY  f.  LITTEL. 


In  order  to 
sustain  a  bill 
ioT  a  com- 
mission to 
ascertain 
boundaries, 
the  Plaintiff 
inust  estab- 
lish, by  the 
admission  of 
the  Defend* 
ant  or  by 
evidence,  a 
clear  l^gal 
title  to  some 
land  in  the 
possession  of 
the  Defend- 
ant, and  also 
a  ground  for 
equitable 
relief;  and 
where  the 

auantity  of 
be  land  of 
the  Plaintiff; 
in  the  posses- 
sion of  the 
Defendant,  is 
doubtful  upon 
the  evidence, 
the  Court  will 
direct  a  com- 
mission or  an 
issue,  as  will 
best  answer 
the  justice  of 
the  case. 


ri^HE  Defendant  appealed  from   the  decree  of  tbe 
-■■    Master  of  the   Rolls,  in  this  cause.     The  judg- 
ment  of  his  Honor   upon   the   hearing  in    tbe  Court 
below  is  reported  in  1  Russell  4*  Mylney  59. 

The  Solicitor-Generalj  Mr.  Skirrcnx^  and  Mr.  Wigramj 
in  support  of  the  appeal,  insisted  that  according  both 
to  principle  and  practice,  two  things  were  necessary  to 
be  established  by  a  Plaintiff,  before  he  could  call  upon 
the   Court  ta  issue  a  commission  to   ascertain  boun- 
daries ;   first,  he  must  satisfy  the  Court  that  he  had  a 
title  to  some  portion  of  the  land  with  respect  to  which 
the  relief  was   prayed  ;   and  next  he  must  shew  tbe 
quantity  of  land  in  acres,  or  in  some  other  measure-r 
ment,  to  which  he  was  entitled.     If  he  failed  in  the  first 
point,  no  decree  whatever  could  be  made,  and  his  bill 
must  be  dismissed.      If  he  failed  in  the  second,  tbe 
Court  might  either  undertake  to  investigate  and  decide 
the  question  for  itself,  upon  the  evidence  brought  before 
it  or  under  a  reference  to  the  Master ;  or  else,  if  thit 
course  were  found  more  convenient,  it  might  send  the 
matter  to  be  tried  by  a  jury  upon  an  issue.     But  it  was 
not  the  province  of  a  secret  and  irresponsible  body  like 
commissioners  of  partition  to  investigate  and  determine 
a  question  of  title.     The  Master  of  the  Rolls  considered 
it  discretionary  either  to  grant  an  issue  or  a  commissiaa 
But  this  Court  had  no  right  to  delegate  to  the  decision 
of  commissioners  what  was  in  fact  matter  of  law.    The 
Court  might  and  often  had  directed  an  issue  in  such 
cases ;  and,  assuming  (what  was  by  no  means  admitted) 
that  the  PlauitifF  in  this  case  had  made  out  the  fii^t 

point. 
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point,  namely,  his  right  to  some  portion  of  the  inter- 
mixed lands,  the  Defendant  would  not  have  com- 
plained  if  that  course  had  been  adopted  here.  But  he 
protested  —  and  in  that  protest  he  was  borne  out  by  all 
the  authorities  in  which  the  point  had  been  taken, 
and  especially  by  the  language  of  the  decree  in  The 
Duke  of  Leeds  v.  The  Earl  of  Strafford  [a)  as  it  appeared 
in  the  Registrar's  Book — against  being  compelled  to 
submit  to  the  judgment  of  commissioners  of  partition 
a  grave  and  complicated  question  of  fact  and  law,  a 
question  which  they  were  wholly  incompetent  to  deter- 
mine. 

In  addition  to  the  authorities  cited  in  the  former 
argument,  the  following  cases  were  referred  to ;  Wchb 
V.  Banks  (i),    Winton  v.  Nemland  {c\    The  Bishop  of 
Durhanfs  case{d)y  Norris  v.   Le    Neve{e)y   Attorney* 
General  v.  Fullerton.  (g) 

Sir  Edward  Sugden^  Mr.  Rose^  and   Mr.  LowndeSf 
cotitrd. 
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1881. 


QohTtLKY 
LiTTEL. 


The  Lord  Chancellor. 

Tliis  branch  of  the  jurisdiction  of  the  Court  appears 
to  have  drawn  from  many  learned  Judges,  and  particu- 
larly from  Lord  Northington^  who  presided  for  some 
years  in  this  Court,  expressions  of  considerable  —  I  will 
not  say  disapprobation,  but  doubt.  Lord  Thurlow 
concurred  with  Lord  Northington  in  manifesting  an  in- 
clination rather  to  narrow  than  to  extend  the  jurisdiction 
of  the  Court  in  this  respect;  nevertheless  it  is  certain 

that 

(a)  4  Vet.  1 80.  (e)  5  Atk.  82. 

{6)  3  Eq.  Ca,  Ab.  164.  Ig)  2  Vet.  4*  B,  S65. :  see  also 

(c)  Seton  on  Decreet ^  200.  AUomey-General  v,  £owyer,  5 

Id)  l2Vm,Ab,367.  Fet.500* 

Tt  S 
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1881.  dist  there  is,  in  this  Court,  a  jtnisdicdan  mpfiit^iik  to 
eases  where  there  arise  an  nnodrtaialy  and  ooafittifMi^of 
boandariesi  by  means  of  which  jurisdiotioa  aoobuouv 
tamty  and  confusion  are  removed  and  deaved^^pyiaad 
the  rights  of  the  parties  interested  asoertainad*?  Imadsh 
m  case  as  the  present,  where  we  find  a  tenant  gmag>:ip 
a  lease  and  retaining  a  part  of  the  land  deraisod,  k  Mig 
uncertain  how  much  the  tenant  ought  to  have  givea  up^ 
but  clear  to  the  Court  that  some  part  was  retained— «fiir  it 
is  this  which  constitutes  the  ground  of  the  jurisdiction— 
in  such  a  case  it  is  certain  that  this  Court  has  ihe^wer 
to  remedy  the  mischief,  by  granting  either  a  conunisBilNi 
or  an  issue,  as  either  of  these  may  best  me^  the  joitioe 
of  the  case,  or  be  most  expedient,  with  a  view  to  flHsr- 
taining  the  rights  of  the  parties. 

The  first  question  is  that  upon  which  the  whole  jaris* 
diction  of  the  Court,  and,  consequently,  the  decaeeof 
his  Honor  the  Master  of  the  Rolls  is  founded ;  Bamoly, 
whether  some  portion  of  the  demised  land  was  retained 
by  the  tenant;  though  if  any  were  retained,  nandanstai 
how  much,  and  possibly  non  constat  where  the  bod  so 
retained  was  situated. 

Before  making  any  observation  on  the  fiids  apoa 
which  my  opinion  is  formed,  in  consonance  with  that 
of  the  Master  of  the  Rolls,  it  is  necessary  that  I 
should  advert  to  a  pretence  set  up,  accofding  to  the 
.  case  in  Btmbury  (a)^  that  satisfaction  in  this  Court  can 
be  obtained  by  the  party  seeking  a  commission  in  ooecase 
only,  namely,  on  the  admission  of  his  title  hj  the  party 
against  whom  the  relief  is  sought; — and,  by  admiuumi 
I  take  to  be  meant  admission,  on  the  pleadings.  Now,  I 
entirely  agree  with  \as  Honor  that  if  this  were  soy  there 

could 

{a)  Bkkop  of  Ely  v.  JCfffrkk,  3mnb.  58S. 
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Gonid  be  no  guch  remedy  as  a  oommission  to  aicerUun  1881. 
boundaries;  for  the  Defendant  would,  in  every  case, 
take  especial  care  to  deny  the  Plaintiff's  title,  and  so  de- 
prive him  of  his  remedy.  *^  If  the  Defendant  (it  is  said) 
doth  not  admit  the  Plaintiff's  title,  but  denies  that  he 
has  any  lands  iA  his  possession  belonging  to  the  Plaintifl^ 
in  such  case  a  Court  of  Equity  will  not  grant  a  commis- 
sion, because  that  would  be  admitting  the  Plaintiff's  title 
in  general,  though  the  particular  lands  were  not  known.'* 

I  take  the  meaning  of  this  to  be,  that  if  an  admission 
be  made  by  the  Defendant  that  he  has  in  his  possession 
some  lands  belonging  to  the  Plaintiff,  though  it  does 
not  iqspear  where  or  what,  that  is  a  case  for  a  com- 
mission; and  the  contrary,  if  no  such  admission  be 
made,  — a  conclusion  contrary  to  all  principle,  and 
which  seems  justly  to  have  met  with  the  disappro- 
bation of  Chief  Baron  Comyns^  who  was  for  directing 
an  issue. 

The  position  laid  down  in  Bunhwry  is  indeed  con- 
tradicted by  the  other  cases;  and  in  Wake  v.  CQnyer%{(C) 
Lord  NorthingUm^  though  strongly  disposed  to  dismiss 
the  bill,  and  though  he  talks  of  the  frightful  conse- 
quences arising  from  such  commissions,  preferred 
accomplishing  his  object  by  taking  another  ground 
fi>r  the  dismissal  of  the  bill,  namely,  that  the  manorial 
rights  claimed  by  the  Plaintiffii  were  incorporeal  here- 
ditaments, and  that  the  Defendants  were  entitled  to 
the  soil  and  freehold  in  the  estates  in  questbn.  This 
therefore  proves  that  Lord  Narthington  not  only  did 
not  acquiesce  in  the  principle  attempted  to  be  esta- 
blished in  Bunbwyj  but  that  he  wholly  repudiated  the 
authority  of  that  case. 

The 

(a)  1  JEdbfy  531.    SCoTySSO. 

Tt  4 
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ls4tJ*^  The  law  being  admitted,  the  question  is  as  to  the 
facts  in  this  case,  and  I  have  no  hesitation  in  saying 
that  I  am  perfectly  satisfied,  with  liis  Honor,  upon 
the  whole  of  this  evidence,  that  a  part  at  least  of 
these  lands  (which  have  been  demised  by  the  CoH^ 
from  a  period  as  far  back  as  the  reign  of  Elizabeth 
down  to  the  last  lease  granted  to  the  present  De- 
fendants in  1789,) — a  part  at  least,  though  it  does 
not  appear  exactly  what  part  or  how  much,  was  situated 
on  the  north  side  of  the  Chase^wcn/y  and  this  part 
so  leased  by  the  College  is  admitted  to  be  still  in  the 
possession  of  the  Defendant. 

The  party  claiming  the  commission  has  supported  hb 
claim  upon  two  grounds;  first,  the  amount  and  species  of 
acreage;  and,  secondly,  the  evidence  of  terriers,  and 
the  testimony  of  witnesses.  With  respect  to  the  acreage, 
the  sixty  acres  alleged  by  the  Plaintiff  to  be  statutory 
acres  are  affirmed  on  the  part  of  the  Defendant  to  be 
customary  acres.  I  put  entirely  out  of  view,  however, 
the  argument  on  the  part  of  the  Defendant  by  which 
the  words  *'  by  estimation  "  in  the  lease  were  referred, 
not  to  the  amount,  but  to  the  kind  of  acreage.  The 
words  "  so  many  acres  by  estimation  be  the  same 
more  or  less,**  are  the  ordinary  phraseology  in  leases, 
from  the  time  of  Elizabeth  down  to  the  present  day; 
and  any  trifling  variance  in  the  collocation  of  the  words 
can  make  no  difference  as  to  their  meaning.  The 
threescore  acres  by  estimation  are  clearh'  referable 
to  the  number,  and  not  to  the  kind  of  acres  computed. 
But  then  it  is  said,  there  is  evidence  of  a  customary 
acre  of  three  roods,  and  that,  taking  in  the  road, 
there  would  be  forty  or  forty-five  acres,  sufficient  to 
satisfy  the  exigency  of  the  Defendant's  argument;  for 
the  Defendant  relies  on  this,  that  the  three-rood  acre 
is  applicable  to  uninclosed  land,  and  the  statute  acre 

to 
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ess 


to  inclosed  land.  This  would  at  once  raise  the  question, 
whether  those  lands,  when  they  were  demised  in  the 
reign  of  Elizabeth,  were  or  were  not  inclosed  lands. 
And  I  say  that  upon  the  evidence  of  the  lease,  the 
lands  were  inclosed  and  not  common;  for  I  find  the 
words  "hedge-bote"  and  "  sty le-bote"  in  the  lease, — 
a  proof  that  there  must  have  been  an  inclosure  running 
across.  We  must  take  statutory  acres,  therefore,  and 
not  the  alleged  customary  acres,  to  be  applicable  to 
these  lands ;  and  by  the  expression  ^^  three  score  acres 
be  the  same  more  or  less,"  we  can  only  understand 
a  quantity  of  land  a  little  exceeding  or  a  little  falling 
short  of  sixty  statute  acres;  a  difference  of  fifty  per 
cent  could  never  have  been  intended.  Now  forty 
acres  only  have  been  given  up  instead  of  sixty. 


1891. 


That  is  a  strong  fact;  and  another  strong  fact  is 
that  the  Defendant  who  relies  on  his  own  title  and  his 
own  possession,  has  not  taken  care  to  satisfy  the  Court 
below  and  this  Court  in  what  right  he  possesses  the  two 
fields  called  the  OxI^s.  I  should  like  to  see  by  what 
title  he  possesses  those  fields,  and  whether  by  any  other 
title  than  that  alone,  by  which  I  have  a  vehement 
suspicion  he  holds  —  I  mean  a  title  by  usurpation  or 
retention,  as  against  the  College.  It  is  a  very  remark* 
able  circumstance,  that  Mr.  Littel  should  have  possessed 
in  his  own  right  those  two  fields  and  no  other  land 
whatever  on  the  left  side  of  the  Chaseway.  All  the  evi- 
dence goes  to  this ;  except  one  piece  of  testimony  of  a 
very  frail  character,  seeing  that  it  comes  from  the  party 
interested  post  litem^  when  it  rarely  happens  that  a  man 
states  anything  to  destroy  and  defeat  his  own  claim. 
The  evidence  as  to  abutments  furnished  by  the  Court 
Rolls  of  the  adjoining  manor,  goes  also  strongly  to 
shew  that  what  are  now  called  the  Odeys  are  in  fact 
part  of  the  Lacy^ld. 

Last 
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1^^  •  ^  Last  of  all  comes  a  very  remarkable  i»ece  of  evidence 
founded  on  the  circumstance  that  the  lands  are  stated  lo 
be  in  two  parishes  and  in  two  counties,  'a  fact  which 
appears  by  the  map  of  the  Defendant  himseUl  At  the 
comer  of  the  map  on  the  right  hand  of  the  CSkosMngf 
there  is  thb  note  by  the  surveyor,  ^  three  ooonties  heie 
meet"  Spots  of  this  description,  like  the  trma  of  the 
ancients,  are  usually  distinguished  by  some  remarkaUe 
natural  or  artificial  boundary,  such  as  a  ditch,  a  roed» 
a  river,  or  a  hill.  The  Chase^'axy^  therefore,  we  might 
naturally  suppose  to  be  the  boundary  of  two  of  the 
three  counties,  namely,  Cambridge  and  StgffbUL  And 
this  supposition  is  consistent  with  the  lease  by  which 
lands  in  Cambridge  and  Suffolk  are  demised,  but  is  m- 
consistent  with  the  Defendant's  claim ;  for  the  Defend- 
ant's case  is,  that  all  his  leaseholds  were  in  Cambridge 
and  none  in  Suffolk. 

Upon  the  whole  of  the  evidence  there  is  some  doobt 
as  to  the  direction  of  the  lands,  and  as  to  the  quanti^ 
to  which  the  College  is  entitled;  but  I  entertain  no 
more  doubt  than  his  Honor  did,  that  the  evidence 
clearly  shews  that  part  at  least  of  what  ought  to  ha?e 
been  given  up  to  the  College,  has  been  kept  by  the 
lessee.  It  is  to  be  observed,  moreover,  that  the  De^ 
fendant,  or  rather  those  under  whom  he  claims,  have 
by  making  a  fence  done  what  has  tended,  under  the 
circumstances,  to  aid  the  confusion  of  the  boundaries. 

With  regard  to  the  question,  whether  a  commission 
or  an  issue  be  the  more  expedient  course,  this  is  dearly 
a  case  for  a  commission.  Where  the  question  is  one 
involving  a  mere  positive  affirmation  on  the  one  hand, 
or  a  negation  on  the  other,  an  issue  is  the  fitter  and 
more  convenient  course.  But  where,  as  in  the  present 
case,  the  object  of  the  inquiry  is,  to  ascertain  bow 

much 
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much  of  the  land  has  been  retained  by  the  Defendant,  1891. 
and  in  what  direction,  and  if  the  part  retained  can- 
not be  exactly  ascertained,  to  determine  whether  any 
and  what  compensation  should  be  made  to  the  Plain- 
tifi^  the  investigation  is  much  more  easily  and  pro- 
perly conducted  by  a  commission,  composed  partly 
of  learned  persons,  and  partly  of  surveyors  peram- 
bulating upon  the  spot,  than  before  a  jury,  amidst  the 
burry  and  inaccuracy  necessarily  incident  to  a  trial  at 
Nisi  Prius. 

If  the  commissioners  should  find  that  only  a  very 
trifling  portion  of  land  has  been  retained,  of  course  it 
would  not  be  a  case  for  compensation :  but  this  conclu- 
sion can  only  be  arrived  at  by  accurately  ascertaining 
the  metes  and  bounds;  and  by  such  an  inquiry  the  rights 
of  the  parties  will  be  adjusted,  so  that  in  any  event  no 
harm  can  be  done.  It  might,  however,  have  been  a 
safer  and  more  satis&ctory,  as  it  would  undoubtedly 
have  been  the  more  regular  course,  if  the  words  **  if 
any"  had  been  inserted  in  His  Honoris  decree,  so  that 
no  possible  injury  or  injustice  might  accrue  to  the  De- 
fendant, if  it  should  be  found  that  the  quantity  of  land 
retained  was  so  trifling  as  not  to  entitle  the  Plaintiff^ 
to  compensation. 


•  ■  ■  I  ■ 
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J^y  16.  PHILLIPS  V.  WORTH. 

Where  De-  l^T^  PEPYS  and  Mr.  Dixon  applied  for  an  order 

£f S«l  1^^  ^  restrain  two  of  the  Defendants  from  prose- 

p^otuNi  cuting  actions,  which  they  had   severally  commenced 

tBdiment  Against  the  Plaintiffs.     The  actions  were  brought,  to 

which  was        recover  damages  for  the  injury  allefi^ed  to  have  been 
aiterwiirai  set         ^  •     j  i      •        •  i  i  «  •  i 

adde  for  irre-   sustamed  by  imprisonment  under  an  attachment  which 

jPiterfty,  com-  iii^  Court  had  afterwards  set  aside  on  the  sround  of 

tiom  a|taimt     irregularity. 
thePlidntifi 

dataages  idt  Sir  E.  Sugden  and  Mr.  Duckmorth  insisted,  that  on 

^inenLtfae  ^^  authority  o{  Frawd  y.  Lawrence  {a\  and  on  general 

'-fediirt  stayed  principles,  the  Plaintiffs  were  not  entitled  to  the  order, 

on  tKe  terms  unless  the  Defendants  were  allowed  all  their  costs;  aad 

'  ^he  Plain.    ^^^  ^  reference  should  be  directed  to  the  Master,  to 
'  tift  daymg  to  ' 

tbeDmiui-     inquire  and  state,  whether  any  and  what  compensation 

•^  wISs  atUnr      ^^K^^  ^  ^  made  to  the  Defendants,  for  the  injury  they 

an4  of  the        had  sustained  in  consequence  of  their  illegal  imprisoo- 

applteatiofi  to 

\Sif,  and  di-     "^«nt- 

rcM^ai^ 

Mspeec  to  a  ^^  Lord  Chancellor  directed,  that  upon  the  Plain- 

proper  com-     tiffs'  submitting  to  pay  the  Defendants  their  costs  at  law, 
_  paBsacion  lor  ii*  ^i  i« 

'the  Injury         and  also  the  costs  of  the  present  application,  the  legal 

fenArtitsh  d     P'^^^^^^^gs  should  be  stayed;  and  that  it  should  be 
satfered.  referred  to  the  Master,   to   inquire   and  state  to  the 

Court  what  compensation  ought  to  be  made  to  the  De- 
fendants respectively,  on  account  of  their  imprisonment 

(a)  1  Jac.  4  IV.6$5 ,  Baiiey  v.  Devereux^  1  Vem,  269.;  and 
%9fi  Ex  parte  Clarhe,  1  Ruti,  Sf  Myine,  565.,  Aston  v.  Heron,  2  Mylnc 
4"  ICeen,  390. 
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WELLESLEY  v.  The  DUKE  of  BEAUFORT.         Ju/y  ss. 
Mr.  LONG  WELLESLEY'S  Case, 


nPHIS  was  a  motion  on  behalf  of  Mr.  Zxwgf  J^Ifesiy,  Pmikg^of 
the  father  of  the  infant  Plaintiffs,  and  now  a  pri-  no  protActipp 

soner  in  the  custody  of  the  Serjeant-at-arms  for  a  con-  "8*"°f^  •»  - 

attacbflMnt 
tempt,  that  the  order  for  his  commitment  might  be  dis-  for  aoj  cqat 

charged,  on  the  srround  that,  as  a  member  of  the  House  ^^?^  wWch 
of  Commons,  he  was  protected  from  attachment  by  the  and  not  ^  a 
privilege  of  Parliament.  "^xLidiai. 

tine  r«moviir 

The  general  nature  and  object  of  the  suit  are  stated  Sf  *  ^^  *^ 
^  ''  CoiirtfixHn4e 

in  Mr.  BusselPs  report  of  the  case  of  WeUedey  v.  The  cufiody  qftbe 
Duke  of  Bemifort^  upon  the  question  relative  to  the  SSom*«ich 
guardianship  of  the  infant  Plaintiffs,  (a)   Mr.Z^^  Wel^  ward  liii»  bv^n 
ledey  was  not  himself  a  party  to  that  suit.   The  particular  tbo  auSiocHy'^ 
circumstances  out  of  which  the  present  application  arose  ?f.*beCoiMi 

are  detailed  in  the  order  sought  to  be  discharged,  a  cfniimA..  r 

contempi;.  . 

The  order  in  question  which  bore  date  the  16th  day  of  Uie^S^ 

of  July  1831,  recited  that  by  an  order  of  the  9th  Novem'  rfCkw»a«b 

6er  1825,  it  was  ordered  that  the  Master  should  approve  f^  oWhh,  * 

of  a  plan  for  the  education  and  residence  of  the  infant  *''f«wtdaiM^|- 
*  ter,  0  Mwi^ipf 

Plaintiffs,  and   that   Mr.   Long   Wellesley  their   father  theCourty 

should  be  restrained  from  interfering  with  them  in  their  ?^"*  ^^ 

then  present  situation;    that  by  another  order  of  the  ladies  under 

1st  of  February  1827,  the  Master  was  directed  to  inquire  ihe^d*biron 

and  report  to  what  persons,  other  than  Mr.  Ixmg  WeUeS"  Placed  by  the 

ley^  the  custody  of  his  children,  the  infant  Plaintiffs,  and  appointed  by 

|.^g  the  Court,  and 

(a)2i?i«x.  1.  !i2''°,^^"« 

^  ^  personallv  ex- 

amined by  the  Court  admitted  the  fact,  and  refused  to  state  the  present  j'esidence 
of  his  daughter,  was  ordered  to  be  committed  to  the  FUet,  although  be  was  not 
a  part}'  tu  thu  buit. 
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1891.  the  care  of  their  maintenance  and  edacation  should  be 
'  '  "^  committed,  and  it  was  ordered  that  Mr.  Lang  Wdledq 
WBLLBSLBY'i  should  be  restrained  from  removing  the  said  infants,  or 
^"^'  any  of  them,  from  the  care  or  custody  of  the  Misfles 
Lor^j  and  that  such  order  had  on  appeal  to  the  House 
of  Lords  been  affirmed ;  that  by  another  order  dated 
the  21st  of  August  1829,  it  was  ordered  that  the  custody 
of  the  infant  Plaintiffs,  and  the  care  of  their  maintenance 
and  education,  should  be  committed  to  the  Duchess  of 
WeUingUm  and  William  Ccurtenay^  Elsq.,  as  their  guar- 
diansy  with  full  discretion  as  to  the  course  and  system  of 
the  said  infants'  education,  the  persons  with  whom  they 
should  respectively  .reside,  the  persons  to  whom  the 
immediate  superintendence  of  their  education  should 
be  committed,  and  the  place  of  their  residence.  The 
order  went  on  to  state,  that  the  female  infant  Flaintiir 
was  accordingly  placed  by  her  said  guardians  under 
the  care  of  the  Misses  hong  her  maternal  aunts;  and  it 
then  set  out  the  affidavit  of  Henry  BickneU,  the  boose 
steward  of  the  Misses  Long^  from  which  it  in  substance 
appeared  that  while  the  female  infant  Plaint  wss 
residing  with  the  Misses  Long  at  Unsted  Wood,  near 
Godalmingf  in  Surrey^  her  father  Mr.  Long  Wdledey^ 
accompanied  by  other  persons,  came  to  their  residence 
in  the  evening  of  the  15th  of  Juhf  1831,  and  in  the' 
absence  of  the  Misses  Lor^  conducted  the  infant  Plain* 
tifT  his  daughter  to  tlie  carriage  of  the  in&nt  Flaintil 
his  eldest  son,  in  which,  after  some  opposition  on  the 
part  of  the  liiCsses  Lon^%  servants,  he  drove  oS. 
with  her,  and  proceeded  to  London.  The  order  next 
recited  that,  it  having  been  therefore  prayed  by  Sir 
E.  Sugden  that  Mr.  Long  WeUesley  might  be  fordiwith 
committed  to  the  Fleets  and  the  female  Pluntiff  de- 
livered up,  it  was  ordered  that  the  Seijeant-at-arms 
should  instanter  proceed  to  the  residence  of  Mr.  Lok^ 
Welledey^  and  demand  the  said  infant  Flaintil^  Isnit 

bring 
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iring  her  to  the  bar  of  the  Court,  and  that  the  rest  of  1  gSL 
lie  motion  should  stand  over  until  the  return  of  the  Ser*  \^  't  "^^ 
eant-at^arms  and  the  attendance  of  Mr.  Long  fVdlesUy  Wuxuuv** 
n  Court,  either  by  counsel  or  in  person:  and  then,  after  > ^^^'^ 
reciting  that  the  Seijeant-at-arms  had  now  returned  and 
informed  the  Lord  Chancellor  that  he  had  been  to  Mr. 
Long  JVelleslei/s  house  and  had  seen  him,  and  that  he  (Mr. 
Long  WellesUy)  had  stated  that  the  said  female  infant  was 
not  there,  nor  should  he  say  where  she  was,  the  order 
proceeded  thus — "  Whereupon  Sur  E.  Sugden  renewing 
Ills  application  for  the  committal  of  the  said  William 
P.  T.  Long  WeUesleyj  and  the  saU  WiUiam  P.  T.  Long 
WMesley  being  now  present  in  Court,  and  admitting 
that  he  had  read  the  affidavit  above  stated,  and  A&» 
dining  to  have  time  allowed  him  to  answer  the  same, 
uid  being  in  person  examined  by  the  Lord  Chancellor 
on  his  attestation  of  honour,  the  Lord  Chancellor  by 
ipecial  courtesy,  waiving  to  examine  him  upon  oath  in 
the  usual  manner,  and  the  said  WiUiam  P.  71  Long 
Wdledeyj  answering  upon  his  honour  ^^  that  he  does  not 
know  where  the  said  infant  at  this  moment  of  time  is;'* 
but  admitting  at  the  same  time  that  he  has  removed  the 
said  infant  from  the  house  of  the  said  Misses  Ijong^ 
as  set  forth  in  the  said  affidavit,  and  stating  that  he  has 
given  directions  to  his  servants  or  agents  to  remove  the 
said  infant  out  of  the  jurisdiction  of  this  Court,  and  fur- 
ther statingjy  that  he  never  would  bring  the  said  infant 
again  within  the  jurisdiction  of  this  Court,  —  His  Lord- 
ship does  declaie  the  conduct  of  the  said  WiUiam  P.  71 
lAmg  Welleslet/j  in  removing  the  said  infant  Plaintiff,  as 
set  forth  in  the  said  affidavit,  and  in  concealing  the  pre- 
sent residence  of  the  said  infant,  to  be  a  contempt  of  this 
Court;  and  his  Lordship  doth  further  declare  the  conduct 
of  the  said  WiUiam  P.  T.  Long  WeUesleyf  in  forcibly  and 
without  consent  removing  the  infant  ward  of  this  Court, 
king's  subject,  beyond  the  realm,  and  his  refusal 

now 
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ttrnm  of  Lady  Wenman  (a)  and  Lord  Boscommon  (i),     Jt^4l- 
wbkb  had  been  mentioned,  the  committee  did  not  con-     Nj^j^' 
aider  to  be  conclusive;  the  former  being  that  of  an  Wxuaii.sT*t 
Jtith  peeress  who  in  tlie  7  G.  1.  was  committed  for  a        ^•^'^^ 
aaatempt  by  the  then  Lord  Chancellor,  and  was  at  that 
linie  entitled  to  no  privilege  in  England f  while- the 
iattBr  was  that  of  an  Irish  peer  in  the  10  G.4.,  who 
aader  the  Act  of  Union  was  clearly  entitled  to  privily 
of  peerage;  but  as  the  order  for  his  commitment  for  a 
contempt,  though  made  by  the  Lord  Chancellor,  had 
■wrer  been  executed  or  even  taken  out  of  the  registrar's 
«Ace^  no  opportunity  occurred  for  questioning  it  in  the 

of  Lords,  the  only  tribunal  which  could  decide 
the  extent  of  that  privilege.     The  report  then  pro* 

as  follows :  — 


«  The  case  of  the  Countess  ff  Shajlsbwrtfj  10  G.  1.  (c), 
in  some  respects  resembles  the  present.  The  Court 
there  directed  a  sequestration,  but  did  not  attempt  to 
CDOimit  a  peeress  who  had  contrived  and  effected  the 
marriage  of  her  son,  an  infant  of  the  age  of  fourteen 
jwSf  withont  the  consent  of  his  guardian.  Your 
CMnmittee,  having  failed  to  discover  any  instance  in 
which  a  member  of  either  house  of  parliament  had  been 
imprisoned  for  a  contempt,  except  by  the  authority  of 
the  house  to  which  he  belonged,  since  the.  early  cases 
above  referred  to  which  are  imperfectly  reported,  have 
pffoeeeded  to  consider  this  case  on  the  grounds  of 
and  of  intrinsic  merits. 


^  The  same  principle,  on  which  it  has  been  resolved 
by  the  House  of  Lords  that  privilege  shall  not  prevent 

the 

(«)  1  P.  Wms,  701.  (r)  2  p.  Wmt.  102. 

(^)  Balbrc   Lord    Lyidhurst^ 
I«30. 

Vot.11^  Uu 
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18^1ti '     ^^  courts  of  law  from  enibrcing  obedience  to  a  wril  o(  i 
Jj^:;^   habeas  corpus,  seems  to  require  by  analogy  that  the  Ud 
W«^>cBirt  Chaocellor  should  possess  equal  powers  for  the  pi^.-. 
tection  of  the  wards  of  the  Crown  committed  to  his  t 
charge,  and  should  be  enabled  to  exercise  the  mott^ 
prompt  and  effectual  means  to  prevent  tbem  from  bmgv 
withdrawn  out  of  his  jurisdiction*      The  committHf... 
find  the  right  of  courts  of  law  to  commit  priTilq^., 
persons  for  some  highly  criminal  contempts  stroog^j 
asserted  by  different  writers,  particularly  by  Blaehicm 
and  Hawkins.    Attachment  for  criminal  contempt  has.  f^ 
been  described  as  a  judgment  and  execution,  the  con- 
viction of  an  offender  by  a  court  of  competent  jorisdie- 
tion,  and   the  award   of  a  sentence   for  his  offence. 
Your  committee,  therefore,  conceive  that  the  preSebt 
case  falls  within  the  principle  under  which  persons  < 
mitting  indictable  offences  have  been  considered  not  to 
be  entitled  to  privilege. 


•  -'.* 


)1 


'*  Under  all  the  circumstances  of  the  case,  the 
mittee  have  come  to  the  following  resolution;  that  Mr. 
Lang  Wellede7/s  claim  to  be  discharged  from  imprison- 
ment by  reason  of  privilege  of  parliament,  ought  not  16 
be  admitted/' 

The  motbn  to  discharge  the  order  of  the  llSdi  tf' 
JiiUf  now  came  on  in  the  Court  of  Chancery;  and  Hit* 
WeUedej/s  leading  counsel,  the  Solicitor^General,  ^^^^^^ 
declined  to  argue  the  case,  after  the  report  of  the  cipaH 
mittee  of  the  House  of  Commons,  his  jnoior,  1^ 
Beamesj  was  heard  by  the  indulgence  of  the  Comt^  *<*^ 
amicus  ajoia^  in  support  of  the  application. 

:•  « 

It  appeared  that  at  the  time  when  the  abdoction  of 
the  infant  Plaintiff  took  place,  she  was,  strictly  mffk«?|| 
without  any  guardians  appointed  by  the  Court;  bt  All 

DodiMi 
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Q9SS: 


Drolie^si  tKWiUvngttm  had  died  about  three  nioiithii'^ir^ 
vi8l5Sl^,"aJhd  tto  new  appointmeht  Sad  been  made ;  aid  -^  -^^  .  -... 
asTiiiQ  office  of  joint  guardian  does  not  survive  (a),  the  wilu|^4 
grfiMiAfiship  of  Mr.  Courtency  was  also  determined. 
It^^i^,  'however,  assumed  throughout  the  discussion 
tUf^'-iis  the  young  lady  had  been  placed  under  the  care 
oPWiHSHss^s  Lang  by  the  authority  of  the  Court,  and 
as'^ffi^' 'order  (S)  by  which  Mr.  JVdledetf  was  restrained 
frdm^t^moving  her  from  the  care  and  custody  of  those 
laffifcs'was  still  in  force,  this  accidental  circumstance  did 
ndl^itfl^t  the  question  respecting  the  contempt* 

Thi?  proposition  which  I  mean  to  contend  for  isf  that 
there  is  no  jurisdiction  in  this  Court  to  commit  Mr. 
Wdlf del/  for  a  contempt,  inasmuch  as  he  is  a  member 
of  parliament;  and  in  discussing  the  question  it  may, 
be  convenient  to  consider  how  the  matter  stands,  first, 
at^comiQQ(i  law,  next  upon  the  statute  law,  and  lastly 
widbyT^rence  to  the  cases  in  this  Court 

Jjanumerabte  cases  occur  in  the  old  books,  especially 

the  year  books,   all  establishing  the   position  that  a 

member  of  parliament  is  not  liable  to  be  arrested  or 

inaprisQned^  save  in  three  cases  only;  namely,  felony, 

trefuupn,  and  breach  of  the  peace;  but  inst^d  of  tra^ 

▼eflinir  tnroujr^  those  cases,  it  will  be  sufficient  to  come 
sn(v£M   UN^T?- '   ■  . 

air  once  to.  the  authority  of  Lord  CokCf  who,  in  his 
fourth  Institute  (c%  takes  notice  of  this  as  an  undoubted 
priviieire  of  a  member  of  parliament,  and  lays  down  the 
doctrme  in  the  words  already  stated,  that  a  meiplx^i*  of^ 
parliament  cannot  be  arrested  or  imprisoned  but  in  the 

three  cases  of  treason,  felony,  and  breach  of  the  peace. 

lo  nc:t3CJi-i^      F      ..        •"  :  fc..   ,> 

ray  ^iaflotp    v.    Braithaw,         (b)  See  this  Order,  S  Itutt,  44« 

tediiduQ  U  u  2 
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X8S}*       In  that  passage  Lord  Coke  adverts  to  the  Coirit  vf 

\m  I  "''^'"     Chancery,  for  he  expressly  says,  referring  to  tlie  tUMnS 

WxLutun  &  subpcBnOj  that  the  same  role  applies  to  Gbmls  ^eifiltyi 

^^**^        And  he  observes  that  the  privilege  is  not  obnfiBed  M^  ikk 

member  of  parltamenl,  bnt  extends  eqinAy  ti^'hitiiel*' 

Vants.    Indeed  he  goes  farther;  for  lie  dab  myviMk 

reference  to  the  goods  and  chattels  of  a  iMtilibtt  'llf 

parliament,  that  they  are  not  to  be  dmtriihMdi  m  ht 

expresses  it,  ^^  during  his  privilq^" 

Lord  Coke  in  a  previous  part  of  his  vrork  bad  aMi^ 
sion  to  consider  what  is  always  spoken  of  sis  tfie  tet^at^ 
liamenti  ;  and  in  his  first  Institute  (a),  in  ennmcrttiiilfttfe 
different  laws  which  prevail,  he  mentions  it  ^'fiil 
iiame.  Nor  do  these  passages  stand  ansnppoirted  yuk 
alone.  They  have  been  recognised  in  the  b^sbnttB 
case  of  Hegina  v«  Paiy{b\  in  which  thongh  lAMiBBt 
difiered  from  the  other  judges  on  some  points,  lia^ 
pressly  refers  to  the  passages  cited  from  Lord  Cbb^ib 
establishing  that  the  lex  parUamenii  fimns  pmt'  oTflk 
law  of  this  land,  and  that  the  privil^e  of  ineflibeh  '«f 
parliament  prevails  in  all  but  the  three  cases  of  AtttMif 
felony,  and  breach  of  the  peace.  '-'  '     I 


> '« 


The  comparatively  recent  case  of  John  JVUkeiiit 
which  under  a  warrant  issued  by  the  Secretary  bf  flBfe 
Wilkes  was  committed  to  the  Tower  said  allwiiittfci 
brought  np  before  the  Court  of  Common  Fkas^  ftt' 
nishes  an  illustration  of  the  same  genertd  dbctrin<&-  ''h 
that  case,  two  objections  taken  to  the  form  of  the  wtr- 
rant  were  over^ruled  by  the  Court;  but  a  tUrd'ob' 
jection,  that  Wilkes  was  a  member  of  parliament^  hadib 
eflect,  and  he  was  accordingly  discharged^  Lord  Cam» 
deny  who  at  that  time  presided  in  the  Court  of  Commoa 

Hess, 

(a)  1  Ind.  lib*  {h)  2  Raywu  1105. 
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jPjeaa,  il  givii^  judgment  (a)  expressly  refers  tfi^  Hm       ISSl. 
posa«ge  in  the  jburth  Institute;  and  he  lays  it  down     inciLota 
|](|fpadi|y  that  i^.  every  case  except  treasons  felony,  and  Waujaunr's 
lufeadli  of  the  peace,  the  privilege  prevails;  in  other 
■9Qrd%:tbat  ooiuts  of  law  are  bound  to  suspend  the  tOL^ 
Hifusavof  their  jurisdiction  in  every  case  in  which  a 
tpenfaar  of  parliament  is  concerned,  except  in  the  thiet 
of  treason,  felony,  and  breach  of  the  peaoew 


It  may  therefore  be  assumed,  without  citing  a  mul* 

IfltmAe/of  other  cases  which  were  mxpteadj  feoqgmsad 

bg^J^^wd  HoU  in  R^na  ▼•  Pai^y  and  which  are  bnnight 

4f|in|.  to  modem  times  by  the  decision  in  the  case  of 

jffi/^Wilkesy  that  the  law  corresponds  with  the  doctrine 

ffffiji  }dQWn  by  Ixird  Coke*    hotd  HoU^  in  delivering 

B^^gmaiurt  in' jRegina  v,  Paiy^  yfecy  emphatically  eit^- 

jtHppspd ,  bis  opinion  with  respect  to  parliamentary  pii- 

.n^y^Bgfi;   a  circumstance  the  more  important  bacaone 

Jl«l  \ X^fdship  does  not  appear  in  that  judgment  to 

^j^f^ve.  been  by  any  means  fitvourable  to  such  privile|pe 

Hia  jfsia  supposed  to  exist  in  that  case  in  fiivour  of  mem- 

))lB||j  of  the  House  of  Commons.    His  language  is,  ^<  The 

privileges  of  the  House  of  Ckimmons  are  well  known; 

theyarefoundedonthelawof  the  land;  and  are  nothing 

f^at.lbei  law:'*  and  he  continues,  <^  when  a  matter  of 

jj^flHl^.  comes  in  question  in  Wesimnaier  HdH%  the 

ef  ^n^ges  must  determine  it    We  must  take  notke  of  the 

j^gf  jtq^eUammiu    Lord  Cokcy  in  his  first  Institute,  emt- 

it  as  the  law  of  the  land*"  (i) 


^f.  I|ViiaK>ther  case  of  frequent  reference.  The  Execniars 
iltf\iSifl^^'&i^^*  C!hamimd{c\  the  questkin  was,  whether,  a 
-wvM  '  .    :  ...  mwflb^ 

lion'""'     •■■«.'■  -         . ii  •'■/,■.' K^     ...i*- 

(«)  2  WUi.\S9,  (c)  1  Z)ytfr,595. 

••''  {b)  S/7ayift.lll4, 
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llBih  ■taeabcr  of  parliament  was  prtvilegcd  frblnyfliD: 
Mi  IM^  <uid  in  >the  discussion  that  took.  fdaca;:die Court {poinlU 
8  out  the  principles  upon  which  the  privilege  is  grounded. 
The^  Court  considers  the  atteodance-'of  .a.;nmber  of 
parliament  in  his  place  as  of  great  i9aport^noi:^dlie 
state;  for  the  state  has  an  interest  ibi.-tkeidae uiis- 
chai^  of  the  duties  of  every  member  of  parBeinenlgin 
his  place  in  parliament;  and  that  inteiesk'-ii  pa(i- 
mount  to  every  other,  and  only  gives  way  ift  tbe  tbsee 
excepted  cases  of  treason,  felony,  «nd  >  bteack  iif !4he 
-  peace.  In  those  particular  instances  in  whiilvidM^^pri- 
vilege  is  made  to  yield  to  the  cfiminal  -bi^afr^is  a 
choice  of  evils ;  the  law  probably  considering  that  a 
jKfscm  who  has  committed  a  crime  is  not  :dfeogQ((her  a 
fit  person  to  be  the  representative  of  others,  «i^|K«hlpi 
that  the  state  itself  could  not  exist  if  crime  wart >al^  to 
•be  reached  in  any  individual.  But  upon  wfaatf!fe.S(H 
. ■■  tionthe  exception  is  founded,  it  is  cenasnly  imdifwiiod 
•tbatin  those  three  particular  caae%  and  in  no  slKinri 
?  the  privilege  gives  way  to  the  law.  This  sat^ed^ins 
much  discussed  in  the  case  of  Holiday  v.  Pitt  (m^^mkfft 
.  ten  out  of  the  twelve  Judges  were  decidedly  inJnovf  of 
the  privilege^  and  considered  that  since  the  sfeilaliof 
fFilliam{b)  there  could  not  be  a  doubt  of  ksexiftimce. 
The  subject  was  also  considered  in  an  oU  >easa  of 
:  Hodges  V.  Moor  (c),  where  the  Court  was  of  opqMpdlittt 
•the  privilege  existed  in  all  civil  casesi  In  ,£64pv^* 
Moor  allusion  was  made  to  Thorpe^s  casc^  iiii:«iUck 
it  was  admitted  that  parliament,  though  it  didi  OfltMiy 
the  proceedings  of  the  King's  courts,  privil^jedithe 
persons  of  its.  members;  and  it  is  weU.knoi«»  Id  be 
.  the  doctrine  of  the  courts  of  common  law,  and  acknow- 
ledged as  such  by  the  writers  on  the  8ul^e<st^  .among 
.  . .  : :  t.-  c  irthen 

(a)  2  Stra.  985.  (c)  My. 85.  Lafck  i9.  ISO. 

(b)  12  &  13  IV.5.CS.         • 


. 
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.  elksrs  by  Mr.  Tiddf  that  a  agnas  on  a  judgment  at 
t>  law  cannot  be  had  agunst  a  member  of  parliament 
.[■■ 

>r  I  Upon  these  aathorities  it  is  submitted  that»  at  common 
iMlaw,  the  privil^e  is  clear:  that  all  these  cases^  and  in* 
*r.diunierable  others  which  might  have  been  cited  to  the 
n^aame  effect,  establish  the  proposition  that  there  is  no 
^J"  Joffisdiction  in  civil  matters  in  any  of  the  courts  of  law 
-'  or  equity  against  a  member  of  parliament,  so  as  to 
'-•enable  a  judge  to  commit  him;  and  that  there  is  juris- 
-^i  diction  in  criminal  matters  in  the  three  cases  put  of 

ri  treason,  felony,  and  breach  of  the  peace. 

a   v-  ■  = 

c  i  Adrerting  next  to  the  manner  in  which  the  privilege 
^<^4lMift  been  dealt  with  by  statutes,  it  is  sufficient  to  observe 
o;  «f  all  of  them,  (1  Jac.  c.  IS.,  12  &  IS  W.  S.  f.  S.,  1 1  Q.2. 
"Oit.^^  and  10  G.  3.  r.  50.)  what  the  whole  frame  and 
b<.  fauguage  of  their  several  provisions  evidently  shew,  that 
<<^'tbey  were  passed  for  the  purpose  not  of  enlarging,  but 
?^  reitrieting  the  common  law  privilege;  and  in  that  light, 
*> '  indeed,  the  Court  regarded  them  in  the  case  already 
i'  cited  of  Holiday  v.  Pitt  (a);  and,  farther,  that  the  im- 
t'  liiinity  from  arrest  of  persons  entitled  to  the  privii^^e 
•'^'^f  parliament  is  distinctly  recognised  and  reserved  in 
''''  every  one  of  them.  These  statutes,  too^  apply  to  courts 
Jt.  iii  equity  as  well  as  to  courts  of  law;  for  the  enact- 
.v  vmants  refer  indiscriminately  to  suits  and  actions,  and 
Hj:^ape8k  of  proceedings  in  courts  of  equity  and  in  the 
vi^tCourt  of  Chancery,  in  such  a  manner  as  to  prove  that 
'J Li  no  dbtinction  was  contemplated  or  supposed  to  exist 
3<.  between  legal  and  equitable  proceedings  in  this  respect. 
-  v- 

^        The  cases  in  equity  upon  the  subject  are  not  so  nu* 
a  •  '  merous  as  at  law.    But  all  the  books  of  practice  concur 

in 
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-i^fi.       hk'hjixig  dbwn  die  proposition  iliatf  m  tbe  ease  «f  li 
»?r?y     peer  or  member  of  parliament,  the  person  eannol  be 
'Wk^iiiLk^s  touched*    The  Court,  however,  has  not  left  the  parT^ 

sggtkfftd  altogether  without  a  remedy,  but  k  bas  ffmn 
fafatt  a  remedy  of  a  diflbrent  and  pecaliar  kind:  itdcNa 
not  permit  him  to  impound,  so  to  speak,  tlie  penon  of 
a  refractory  member  of  parliament,  bnt  it  enables  him 
to  compel  obedience  to  the  decree  of  tlM»  Gooft  by 
means  of  a  sequestration. 

The  bi^  authority  of  Oiief  Baron  Gilbert  Jbtimnij 
recognfaes  this  doctrine  in  his  Fanam  Baammm^m), 
where  he  states  the  practice  as  applicable  to  a  peer  and 
mahber  of  parliament  to  be  by  sequestration.    The 
general  orders  of  this  Court  nmke  some  carioas  d»> 
tinctions  upon  the  subject  of  beating  die  person  strriag 
the  process  of  thb  Court;  —  how  far  the  cgntemplis 
snficientiy  eridenced  by  one  witness,  m  what  cans  Ae 
cffidenee  of  two  is  required,  and  other  similar  qnestisis, 
which  Gilberi  discusses  elaborately  (b) ;  and  in  thecoaise 
of  his  diseussicm  he  puts  the  case  of  a  peer  aiusimg  (wbiA 
IS  a  very  high  contempt  of  this  Court)  the  officer  who 
senres  its  process ;  and  in  that  particolar  MMrf^nm  he 
sajrs  the  peer  cannot  be  committed.     The  words  of  €ft^ 
bert^  which  are  general  and  may  apply  either  laop{no- 
brkms  language  or  to  personal  violence,  are  as  firiiovs: — 
^  But  a  nobleman  or  peer  of  this  realm  may  abase  the 
party  who  serves  the  process  upon  him^  toiies  jmiift, 
for  his  person  being  sacred,  the  Court  cannot  eoMett 
him  as  they  do  in  the  case  of  a  commoner,  fmd  e^ 
dxarumr    If  that,  however,  be  the  law,  the  luaddiip 
cannot  affect  the  question.     In  another  passage,  pat- 
ting the  case  of  a  breach  of  decree,  he  says,  that  for 
'     breaking  a  decree,  or  non-t^ipearance,  or  want  of  tn 

answeri 

(fl)  p.  67.  (6)  For.  Rom.  21  J* 
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answer^  you  may  sequester  the  r«al  aad  person^  asta^       J9^)- 
of  the  party,  as  is  used  and  practised  where  the  Pefaodr     ^^jTSI 
ant  is  a  peer  of  this  realm ;  but  shall  not  arrest  or  JVfwiAfm^fnh 
imprison  the  body  of  any  of  the  knights,  citizens,  or        ^^* 
burgesses,  or  other  privileged  persoosi  during  th^  con- 
tinuance of  privilege  of  parliament 

Ll  the  older  Chancery  Reports,  there  are  a  &m  au» 
tborities,  not  perhaps  very  explicit,  but  still  amounting 
to  a  recognition  of  the  rule  in  equity,  that  the  person  of 
■ti  member  of  parliament  cannot  be  touched,  except  in 
treason,  fidony,  and  breach  of  the  peace.    Of  these  one 
of  the  earliest  is  an  anonymous  case  (a)  in  the  year 
1676,  which  lays  it  down  broadly  that  the  widows 
•f  peers   are  exempt    from   arrest      The   inference 
is  that  as  they  were  exempt,  their  husbands  must  have 
been  exempt  likewise.     The  marginal  note  of  Pmy  r. 
Jiufom  (6),  a  case  in  .the  year  1669,  states  that  a  nem- 
fcer  of  convocation  had. the  same  privilege  as  a  mradber 
of  parliament,   without  specifying  what  diat  was;-  an 
acknowledgment,  however,  that  there  was  some  [^vilege 
enjoyed  by  the  latter.     In  the  year  1666  (c)  a  motion 
waa  made  before  Lord   Keeper  Bridgman  against  a 
member  of  parliament  for  an  injunction  for  want  of 
an  answer :  the  injunction  was  granted,  but  the  Court 
ordered    that  an  attachment  should  not  be  entered 
'  agamst  the  Defendant,  he  being  a  member  of  parlia- 
ment   In  the  year  1685  {d)  it  was  laid  down,  that  the 
Court  will  not  proceed  against  a  member  that  has 
privilege  of  parliament,  yet  if  he  sue  at  law  the  Court 
will  enjoin  him  until  he  answer. 

These  cases  establish  the  proposition  that,  as  against 
a  member  of  parliament,  the  old  practice  of  the  Court 

was 

(j)  2  Ch.  Ca.  S84.  (c)  S  Ch,  Rep.  12. 

(b)  3  Ch.  Rep.  58.  (d)  Anon.  1  Vem.  599. 
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IMl.       wit  netcr  to  ane  any  proeest  wfaidi  tovdied  die 


Mr.Lmo 

2    r^ 


<"i 


The  next  m  a  cue  fireqneody  lefaied  tOf  ^pit  j. 
The  CammUu  afSlu^bbary  (a)»  in  wliich  a  seqaotralkm 
was  ntocd  against  the  Conntest  of  Skqfiwbmy^  The 
offence  of  ihat  fauly  vas  of  a  much  higher  nataie  than 
the  oftoce  of  Mr.  WdlaUy.  Mr.  WdUdey,  knaybe 
awomfd,  k  in  a  situation  to  pot  himself  reehu  immria^ 
by  lestoring  his  daughter  to  the  Court;  and  when  hekas 
lestored  her,  he  will  haTe  cleared  his  Gontenpt,aod  will 
benolonger  considered  a  fit  object  of  punishment  But 
die  Countess  of  ^bj^stery  never  could  restore  the  parlies 
Id  iheir  (wiginal  condition.  She  had  committed  oae  of 
thegratest  offimoes  which  a  person  can  commit  agaiait  a 
court  of  equity.  She  had  actually  married,  or  coaaived 
aft,  or  assisted  in,  or  procured  the  marriage  of  a.  ward 
of  court.  She  was,  therefore,  in  a  situation  iofinitely 
BMire  penal,  so  to  qpeak,  than  Mr.  Weiledijfi^  beoaase^ 
whatever  submission  she  might  make,  she  was  no  lon^ 
capable  of  undoing  the  mischief  she  had  done.  ¥et| 
even  in  that  state  of  circumstances,  the  Court  did  not 
commit  her,  but  was  satisfied  with  merely  issuing  a 
sequestration.  Recourse  was  had  to  the  common  and 
nrdinary  mode  of  proceeding  against  a  peer,  that  of  se- 
questrating the  property,  —  sequestrating  it  of  conist  as 
a  punishment  only,  for  there  was  nothing  further  fer  the 
Countess  to  do.  The  sequestration  could  not  poasSily 
be  used  there,  as  it  might  be  used  most  beneficially  inthe 
present  instance,  in  order  to  prevent  a  mischief  and  to 
restore  the  parties  to  the  same  situation  in  whtdi  they 
were  before  the  particular  ofience  was  committed.  The 
object,  therefore,  was  simply  punishment ;  and  although 
vtfaere  was  every  motive  for  punishing  Lady  Shqftdmn/ 

with 

(«)  S  P.  Wms,  102.    Gi&.  Eq,  Rep.  172. 
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widi  the  utmost  severity^  that  the  eacam^de  ougfat  atnke     iMtl. 

terror  into  the  minds  of  others,  and  deter  them  from  the  '''\z  r' 

commission  of  a  similar  offence,  the  Court  never  atrSWaiAistlfy's 

tempted  to  commit  her  person,  but  contented  itself  with      -■^'^ 

-aequestrattng  her  proper^.     That  case  is  reported  by 

J-  Chief  Baron  Gilbert^  as  well  as  by  Peere  JVUliami,  and 

.   the  reports  differ  in  no  essential  respect^  except  as  to 

"^  the  case  of  Annedeyy.  Annedey^  to  which  tfa^  both 

,'  jnafer.     From  the  statement  oi  Peere  Williams  the  infer- 

c  ence  would  be,  that  Lord  Atmesky  was  committed;  but 

y  Srom.QUberfB  report  it  is  plain  that  the  Seust  was  other- 

;  wise,  and  that  the  Court  had  only  recourse  to  its  wual 

'r   proceeding  of  a  sequestration;  and  there  also  it  must 

\   have  been  inflicted  in  the  way  of  pumshmenL    It  laay 

y.  be  remarked,  too,  that  Lord  Macde^ld^  wfaoifeoided 

.    Lady  ShqfiAun^s  case,  was  a  judge  on  all  occasions 

:   disposed  not  only  to  exercise  his  jurisdiction,  but  to 

^  eecrtj  it  to  its  utmost  verge;  for  he  conceived  that 'the 

jurisdiction  was  most  salutary,  and  that  its  usefidnesawas 

«  .only  to  be  proved  by  his  exercising  it  rigoronsly  and 

.    effectively.  ..a 

■*  '■'''.•  ^ 

The  proceedings  in  Ex  parte  Hopkins  {a)  werS'  sBb- 
.'  aeqvcnt  to  Lady  SkqfiJmnf%  case,  and  after.  .^Lord 
Macdef/leld  had  presided  in  this  Court  for  a  consider- 
aUe' period.  In  that  case,  a  merchant  had  kftj^his 
:  fortune,  which  was  considerable,  to  two  niece%  whom,  he 
had  brought  up  in  his  house,  and  he  appointed  eertain 
persons  to  be  his  executors.  The  nieces  were  living 
with  one  of  the  executors,  a  relation  of  the  name  of 
Hopkins  ;  and  the  father,  who  was  a  very  poor  man,  and 
who  probably  thought  his  paternal  power  might  in  that 
instance  be  very^  usefully  exerted,  for  the  purpose  of 

getting 

(ay  3  P.  WMt.l59, 
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I  iw  flf  MOBOT  Id  judnrt  Ubi  Id  supeiid'itf 
oricpveMoittl  that  ke  w«s  wi¥ioiw  to  4)btoia 
of  las  cfaiUl«l^  and  la  fomove  tbesi  fiwR  |h^ 
II  wkose  cmtodv  ibcy  vcvb  I^otd  KJfyfT^ff- 
>«U  fidi  YCfj  great  doubt  wiicdier  he  oosld  cnteitam 
the  qaertioaapao  pedCioo ;  but  he  ao  frr  ackasrledged 
the  paternal  power  as  to  aajy— and  it  k  with  diat  riew 
ibe  case  is  refened  to^ — that  tbefiidier  wasjoslifiBdiii 
taking  his  danghten  hoir  he  ooold,  hsvhig  an  mi* 
donbtsd  r^|^  to  die  gnaidiamhip  of  them,  provided 
hedBd  not  ooaBinitan  actoal  breach  of  the  peace  ia  such 
ab  attempt 

It  may,  pfthaps,  be  said  that  in  die  present  case  a 
breach  of  the  peace  was  coaunitted;  but  after  the  epifikm 
mrimalfd  bj  the  Comti  that  die  excqption  with'  respect 
fib  pririlqge^  as  laid  down  bj  Lord  Chir,  has  reference 
CMily  to  soch  breaches  of  the  peace  as  may  become  the 
subject  of  legal  proceedings  before  a  tribonal  whidi 
tan  r^iofauty  take  cognisance  of  diem,  it  is  needleK  to 
))arsue  that  topic  farther.  A  ibarth  head  of  aignmeiit 
mijgfat  have  been  found  in  the  decisions  of  the  House 
of  Commons  itself  upon  questions  where  its  own  piin- 
leges  have  been  concerned,  and  as  to  which  it  has  alwayi 
reserved  to  itself  a  right  to  judge ;  but  after  the  rec^ 
tesoh^on  of  the  Committee  in  this  veiy  case^  it  be- 
comes unnecessary  to  enter  upon  diat  discussion. 

T%e  LoBO  Chancellor* 

i  If  a  court  o(  law  or  of  equi^,  upon  due  ddlberatioiH 
entertains  an  opinion  that  a  member  of  either  lyMise 
I9f  pariimnffir  has  privilqje  of  parliament,  that  Court 
^jq  my  judgment,  bound  to  give  him  the  benefit  of  his 
privilege^  and  to  give  it  him  with  all  its  incidents,  even 
'      ^j  allboQgh 


f » 
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altlnnigh  th^  home  to  wbidi  he  Mongt  ttbandonsitai  lififK 

a  ckim  of  right;  far  a  oourC  kmrns  nothitig  jtidltMHy  J"  ;  ^ 

of  what  takes  plaee  in  parliament  tiH  what  is  cbers  doM  WfimimMtn 
becomes  an  act  of  the  legislature. 


• » • « 


Jar*  Btinncs*  ** 

The  only  other  point  to  be  adverted  to  relates  tq 
the  contempt  itself.  Considering  the  subject  in  th|^ 
abstract,  and  laying  the  particular  &cts  entirely  put  of 
view,  the  first  observation  is  that  the  Court  mfJte^  119 
distinction  between  civil  contempts,  if  I  may  so  express 
myself,  and  criminal  contempts.  Tlie  Court  makes  a 
considerable  distinction  between  what  are,  in  its  own 
language,  termed  aggravated  contempts,  and  thoi^  not 
of  an  aggravated  description.  In  the  case  of  a  partv 
setting  the  power  of  the  Court  at  defiance^  and  re&sing 
to  do  an  act  of  justice,  which  he  has  been  requirea  to 
do,  to  his  opponent,  which  is  an  aggravated  contempt, 
the  Court  has  gone  a  great  length.  Even  in  the  tim^ 
of  Lord  Bacon^  as  the  orders  shew,  the  Court  has  put 
the  party  so  acting  into  strict  confinement  And  tJifere 
is  a  case  in  Tothil  where  that  confinement  appears  to 
have  beoi  of  a  very  severe  nature* 


1  V. 


K  <■•    1 


Nothing,  however,  can  be  found  in  the  otrders  of  tb^ 
Court  to  justify  a  distinction  between  civil  and  criminal 
contempts.  Indeed  the  very  exposition  which  to^ay 
has  been  given  of  the  rule,  as  laid  down  by  Lord  Qjike^ 
would  render  it  impossible,  consistendy  with  that  doo* 
trine,  to  make  any  difierenoe  between  them,  or  to  Hold 
tba^  without  the  intn*vention  of  a  jury,  without  that  fiAr 
mode  of  trial  which  a  person  charged  ia  «  erisairisl 
sense  is  legally  entitled  txs  «  pnrQr,  posriUy  a'¥apf 
poor  and  helpless  individual,  may  be  exposed  tp  ft  emi- 
tttt  single-banded  against  all  the  powers  of  the  Gh^at 
Seal. 

The 
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18Si^  f:         The  ^mly  dldCinction  taken,  lias  been  betWeeii^BlikipTe  ' 
^'  "^2^^  "i.^  disobedifeBoe  and  disobedience  of  ati  aggrarated  Idnd; 
Wa£uMuiT%'ttnd'Ae€Sourt  attaches  terms  and  a  penalty  t6  die  htter, 
wbieh  it  does  not  do  to  the  former.    But  the  object  lA 
evmy  case  is  the  same, — to  efiect  a  compliance  wrdi 
the  orders  of  the  Coart;  and  when  that  olject  has  been 
attained,  on  payment  of  costs,  and  submitting  himself  to 
the  power  of  the  Court,  die  party  is  generajly  set  at 
liberty.    Tliis  is  illustrated  by  the  course  adopted  in 
di»  iwtanoe'  of  a  person  marrying  a  ward  of  Court 
Tlfis  oflSosr  is  there  sent  to  take  the  party  into  custody:  ' 
the  party  is  committed ;  but  the  moment  the  setdetneni  ' 
is  signed,  he  is  set  at  liberty  on  paying  the  costs. 
The  Court,  therefore^  uses  the  power  of  commitdi^  fiii^ 
a  oDirtempt,  not  as  a  means  of  punishing  a  criminal  aist^ " 
but  only  for  the  purpose  of  enforcing  obedience  to  its 
rules,  orders,  and  decrees. 

I%e  Lord  Chancellor. 

I  am  exceedingly  well  pleased  that  I  took  the  coarse 
which  I  saw  fit  to  take,  and  which  I  thought  the  in-   ! 
terests   of  justice   prescribed,   without  any  deviations 
from  the  strictest  rules  in  force  here,  as  well  as  in  all  . 
other  courts,  with  respect  to  the  hearing  of  counsel  ,, 
In  conformity  with  those  rules  I  suffered  Mr.  JBeqmes  ^ 
to  address  the  Court  as  amicus  curice^  upon  a  question  , , 
so  grave  in  itself  and  so'  nearly  touching  the  liber^.of  .. 
the  subject.    This  practice  has  been  frequendy  adopted 
in  matters  resembling  the  subject  of  die  present  discus^  -,.i 
sion.     It  is  not  unusual  in  the  Court  of  King's  Bench, 
which,  in  the  exercise  of  its  high  criminal  jurisdictipni 
is  wont  to  let  in  the  light  to  be  obtained  from  .such  ^ijgas^^^r 
ments,.that  a  fiulure  of  justice  may  be  prevented. 


-.j.^:- 


I  am  the  better  satisfied  with  having  tajggx.  thfj|jggii^, .  > 
in  thji»^4:ase,  because  Mr.  Beames  has,  in  an  exemplary 

manner. 
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ma^^ieri  abstained  from  abosiog  the  iodulgetice  irbidht  I        1891^8 1 
gavf  biin.     He  has  coofioed  himself  most  rigidly  to  the     m  JumL.'^/ 
que^ition  which  he  endeavoured  to  illustrate;  be  has  WaUxttxTk^/ 
abstained  from  all  that  did  not  come  strictly  within  tha        Csmil;.. 
scqpe  of  that  permission;  he  has  stated  the  argumenl 
wi^  his  usual  distinctness  and  acuteness,  and  with  very  : 
gr^  succinctness  indeed,  considering  the  extent  of  tha 
field  over  which  he  had  to  travel,  and  the  varietjr  of 
leajrning,  more  or  less  bearing  on  the  subject,  which  he 
must  have  gone  through  in  his  own  researches.     In  a 
word,  he  has  exercised  the  delicate  office  of  amicut  eurut 
wi^i.  great  correctness  and  precision. 

I&  upon  hearing  Mr.  Beames,  I  had  found  be  threw 
any  .new  light  upon  the  question,  which  may  now  be  said 
to  be  under  consideration  after  a  fortnight's  discussion, 
elsewhere  as  well  as  here ;  if  he  had  imported  into  the 
consideration  of  it  any  fresh  authorities,  or  any  hitherto 
uncited  cases,  I  should  undoubtedly  have  paused  to  give 
the  party,  on  whose  behalf  substantially  he  has  ad« 
dressed  me,  the  benefit  even  of  possibilities  and  doubts. . 
But  It  is  no  disparagement  of  Mr.  Beameis  learning  or 
industry  to  say  that  he  has  failed  to  bring  novelty  into 
a  dt^ussion  of  so  long  standing  that  it  may  well  be 
termisd  o^xa/a;  that  he  has  failed  to  add  any  thing 
new,  only  because  such  an  addition  would  inevitably  have 
be&  defiarting  from  the  matter  which  was  appropriate 
to  the  discussion ;  only  because  it  had  been  exhausted 
by  liis  predecessors,  and  because  no  man  could  hope  to 
be  cdgmal  in  it  without  also  being  erroneous. 

Therefore,  although  leaning,  as  I  ought  to  do,  towards 
the  gentleman  on  whose  behalf  it  has  been  attempted  to 
raise  a  doubt,  I  yet  feel  no  obligation  on  my  part  to 
delay  the  expression  of  my  opinion  upon  the  l^al  and 
conltlCtttKnnl  pomt  now  made. 


m 


(^iSB$^m  €smfCBtff. 


IfUl^  illlf  old  iMUborides  upon  Ihe 

pririkga  «r»  to  be  taken  wkh  very  nnple  elloMac%J 
fer.tlHgf  dl  refer  ta  timesy  aad  esuit  in 
wfaerein  the  claim  of  privilege  by 
was  iBBmtekj  larger  than  any  thing  upon  which  f  Mth 
.  hoMca  now  aie  content  to  rest.  Oat  oaik  hofld^qriB 
a  book  under  the  bead  of  parlniiietttaiy  piifihgiaifti  * 
OBt  being  satisfied  of  the  truth  of  this  propodUnk  la^i 
the  teiy  Tolume  of  Peere  WiUutmst  firom  wUdi  the » 
Si^bmy  case  has  been  quoted,  it  is  laid  down  mi 
La^aijffbrd'aaae{a)  that  the  firat  prooesa  ayuaH  »i 
peer  of  the  realm,  or  against  a  person  haTing  )nikgi{ 
of  the  lower  house  as  a  knight  of  the  shire^  or  as  a^ 
ctlaaen  or  burgess,  is  sequestration.  Bat  in  avftori 
caaa  (i)  in  die  same  book,  without  a  name  aad  ^dfmBf^^ 
without  authority  in  these  days,  it  is  atated  thai  dtti 
same  eoDeraption  extends  to  die  menial  senraots  tdpmnp^ 
and  that  the  first  process  in  their  case  also  inr-Mg^il 
contempt  of  court  (for  no  exception  b  mnd»}'k^mfiCi^} 
by  arrest  of  the  body  but  by  sequestration*  TUi^  ttbfj 
was  so  ruled  after  the  statute  of  Wittmm{c)  h^\t^:'f 
^  straint  of  privil^e;  and  the  right  must  indeed  havai 
existed  after  that  act,  if  the  privilege  ever  existed  in 
those  menial  servants,  just  as  it  did  before  the  atif;  ik 
the  atatute  saves  the  rights  of  all  persons  tbim  havii%>i; 
prrrilege,.  and  makes  no  difference  in  its 
between  the  case  of  the  master  and  that  of  the 
Taiit(d) 


r«.  •.!   - 


it 


:l 


To  bring  authorities  either  from  the  recorda  of  pv^  ^ 
liament,  or  indeed  from  the  records  of  courts  in  times 
when  privil^e  was  so  much  larger  than  is  now  contended  - 
or  even  thought  of  by  the  stoutest  cbampion  of  pariia^  < 

inentBTy 

(a)  J  A  fVnu.  5S5.  (c)  12  &  IS  1^.3.  9.S. 

(bj  Atm- 1  Pn  fVm,555.  (^  Sea  XOI^.a^c^M.     .. 


•i« 


M 


n  ' 
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mentiTji  f%ht% — so  much  more  extensire  tint  it  mi^t 
be  Mid  to  be  ft  different,  rather  thioi  the  same  chmn,*— 
Uoumifettly  of  no  use  in  disposing  of  the  practical  qnes^ 
before  us. 


B|U  if  wBoj  one  wishes  to  see  how  ikr  the  pretensions 
of  die  houses  of  pariiament  have  formerly  been  carried^ 
to  know  how  incumbent  it  is  upon. the  courts  of  bw  to 
defend  their  high  and  sacred  duty  of  guarding  the  lives^ 
tbe  liberties,  and  the  properties  of  the  subject,  and  pro- 
tecting the  respectability  and  the  very  existence  of  the* 
Houses  of  parliament  themselves,  against  wild,  and  ex* 
travagant,  and  groundless,  and  inconsistent,  notions  of 
privilege,  it  would  be  sufficient  to  refer,  not  to  the  Umes 
of  the  HaniagenetSy  of  the  Tudors,  or  of  the  Siuaris^  the 
reoords  of  which  abound  in  extravagant  dicta  of  the 
courts,  and  yet  more  extravagant  pretensions  of  the  tw6 
hoOTes,  but  to  a  much  later  and  more  rational  period 
of  parliamentary  history  — to  the  days  of  the  family 
QOder  whom  happily  all  classes  in  these  realms  have 
so  long  enjoyed,  each  in  its  sphere,  the  rights  of  free* 
men*  ' 

•In  the  year  1759  an  action  of  trespass  for  breakhig 
and  entering  a  fishery  was  tried  in  the  House  of  Com- 
mons, to  the  lasting  opprobrium  of  parliamentary  pri- 
vilege, to  the  scandal  and  disgrace  of  the  house  of  par- 
liament that  tried  it,  and  to  the  astonishment  and  alarm 
of  all  good  men,  whether  lawyers  or  laymen.  Admiral 
Gr^fiM  made  complaint  to  the  House  whereof  he  was  a 
membo',  that  three  men,  whose  names  were  stated,  bad 
broken  into  and  entered  his  fishery  near  Pfymouth^  had 
taken  the  fish  therefrom,  and  destroyed  the  nets  therein ;  ^ 
and  the  House  forthwith,  instead  of  indignantly  and 
in  mockery  of  such  a  pretension  dismissing  the  charge 
and  censuring  him  who  made  it,  ordered  the  defendants 
in  the  trespass,  for  so  they  must  be  called^  to  be  com* 
Vol.  IL  X  x  mitted 
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1881.       mitted  into  the  custody  of  the  serjeant-at-arms.     They 
M    LoMa     ^^^^  committed  into  that  custody  accordingly ;  they  were 
WsLLBftLBv'f  brought  to  the  bar  of  the  House  of  Commons^  aod 
^^'        there,  on  their  kneds,  they  confessed  their  fault;  they 
promised  never   again  to  ofiend  the  admiral  by  inter- 
fering with  his  alleged  right  of  fishery ;  and  upon  this 
confession  and  promise  they  were  discharged  on  paying 
their  fees.     So  that  by  way  of  privilege,  a  trespass  was 
actually  tried  by  the  Plaintiff  himself  sitting  in  judg- 
ment against  his  adversary  the  Defendant,  and  the  judge 
(for  in  this  case  the  House  and  the  complaining  party 
must  be  considered  as  identical)  was  pleased  to  decide 
in  his  own  favour,  (a) 


This  is  enough  to  warn  courts  of  justice  bow  they 
cede  to  claims  of  privilege  the  instant  they  hear  that  once 
magical  word  pronounced.     Even  in  the  event  of  the 
House  of  Parliament,  by  their  Committee's  report  and 
by  their  votes,  having  decided  in  favour  of  so  monstrous 
a  pretension,  I  should  still  have  deemed  it  my  duty, 
if,  the  facts  of  the  case  authorised  me,  to  act  as  I  am 
now  prepared  to   act,   or   rather  to   continue  acting. 
If,  instead  of  justly,  temperately,  and  wisely  abandoniog 
this  monstrous  claim,  I  had  found  an  unanimous  re- 
solution of  the  house  in  its  favour,  I  should  still,  (and 
it    was    this    which    made    me  .  interpose    to    assure 
the   counsel  that  I  needed  not  the  resolution  of  the 
House  of  Commons  in  favour  of  the  Court  of  Chancery,) 
I  should  still  have  steadily  pursued  my  own  course, 
and  persisted  in  acting  according  to  what  I  knew  to 
be  the  law. 

Having  disposed,  generally  speaking,  of  the  autlior- 

ities  of  those  early  days  by  these  observations,  I  must, 

how- 

(a)  Commoni   Journals^  vol.      cases  of  a  similar  kind.    See 
xxviii.  pp.  489.  550.    The  Jour-      2  Mylne  Sf  Kecn^  395. 
Dais  of  that  period  abound  with 
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however,  remark  further  that  I  can  find  no  cases  in  1831. 
the  books  to  justify  the  assertion  of  privilege  now  made.  ^~  -  "^ ' 
I  speak  not  of  the  records  of  parliamenti  but  confine  Wkllbsley*! 
my  proposition  to  judicial  authority.  This  distinction  ^^^' 
I  feel  mjTseif,  after  mature  deliberation,  authorised 
and  bound  to  take.  For  let  not  any  one  imagine 
that  when  I  at  once  and  without  argument  ordered 
Mr.  WeUedey  to  be  committed  to  the  Fleet,  virell  knowing 
at  the  time  that  he  was  a  member  of  the  House  of 
Commons,  I  was  taken  unprepared,  or  expressed  a 
rash  or  unadvised  opinion.  The  case  was  familiar  to 
my  mind.  I  had  seen  it  in  every  form ;  I  had  heard  it 
discussed  in  every  shape ;  I  had  seen  it  in  the  court  of 
parliament ;  I  had  encountered  it  in  the  courts  of  law. 
'In  all  those  courts  I  had  borne  a  share  in  the  discus- 
sion ;  having  myself  argued  the  greatest  of  all  the 
cases  (a)  when  it  came  by  writ  of  error  from  the  Courts 
of  King^s  Bench  and  Exchequer  Chamber  before  the 
highest  judicature  of  the  realm,  the  House  of  Lords, 
sitting  as  a  court  of  law.  The  result  of  that  deliber- 
ation and  attention  has  been  confirmed  in  my  mind  by 
more  recent  inquiry,  and  by  again  going  over  the  ground 
I  had  so  often  previously  trodden ;  and  the  conclusion  I 
have  come  to  is,  that  there  is  no  ground  whatever  to 
maintain  the  claim  of  privilege  now  set  up. 

To  those  who  argue  on  the  other  side  I  at  once  make 
a  present  of  almost  all  that  Mr.  Beatnes  urged  this 
morning,  as  to  commitments  for  refusing  to  put  in  an 
answer,  for  refusing  to  pay  money  ordered  to  be  paid, 
for  resisting  a  decree  to  perform  any  specific  act,  for 
cutting  down  timber  {b\  or  doing  any  other  act  in  the 

face 

(a)  Burdett  v.  Abhot^  Burdett  the  Lord  Chancellor  aifirmed  an 
T.  Colman,  5  Dow,  1 6S,  order  by  which  it  was  directed 

{b)  In  Shirletf  ▼.  Earl  Ferrers,  that  a  sequestration  should  issue 
JAMolnU  Inn  Hall,  July  1 5. 1 83 1 ,     against  the  Defendant,  Earl  Ar- 

X  X  2  rtrs, 
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1SSI>  face  of  an  injunction,  and  In  the  face  of  any  other  order 
^  \2^A  of  ^^  Court.  The  breach  of  any  order,  substantially  of 
WELU8LBT'f  a  civil  description,  and  in  a  civil  matter,  that  is,  a  matter 
touching  the  rights  of  real  or  personal  proper^,  will 
not  entitle  this  Court,  the  Court  of  King's  Bench,  the 
Common  Bench,  the  Exchequer  of  the  King,  nay,  not 
civen  the  House  of  Lords  itself,  judging  in  tlie  last  re- 
sort, to  attach  the  person  of  the  party  having  privilege 
of  parliament,  and  disobeying  such  an  order. 

I  leave  for  further  observation  that  ingenious  and 
acute  part  of  Mr.  Beame^s  argument  where  he  takes 
the  ground  of  denying  the  distinction  between  a  civil 
and  a  criminal  contempt ;  the  only  part  of  his  argument 
in  which  I  think  he  may  be  said  to  have  thrown  any 
new  light  upon  the  subject.  I  had,  however,  previously 
considered  the  question  in  this  point  of  view;  I  had 
frequently  heard  it  discussed,  in  the  course  of  the  fonncx 
controversies;  and  it  was  not  therefore  now  presented  to 
my  mind  in  this  light  for  the  first  time. 

Accordingly  the  ground  on  which  I  rest  my  denial  of 
parliamentary  privilege  in  the  present  case  is  not  that 
taken  by  my  Lord  Coke^  and  by  the  oftentimes  repeated 
resolutions  of  the  House  of  Commons, — the  proposition 
which  makes  the  exception,  but  confines  it  to  treason, 
felony,  and  surety  of  the  peace,  and  maintains  privilege 
in  every  other  case.  I  have  already,  in  the  course  of 
the  argument,  stated  one  reason  why  I  cannot  so  restrict 
the  privilege,  —  why  I  draw  my  line  in  another  direo 
tion,  or  higher  up  upon  the  scale.  If  the  only  ground 
of  commitment,  by  a  court  of  competent  jurisdiction  to 
try  the  case,  was  that  a  breach  of  the  peace  had  been 

committed 

ret%  for  cuttiog  down  timber  ia  who  luiil  beat  a  paftj  to  the 
breach,  of  an  injunction,  and  same  con|(ci9i{49  should  be  coii- 
that  an  agent  of  hit  lordihip,     loitted  to  tiie  JFTcrl.  ^ 
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committed,  the  breach  of  the  peace  not  being  the  main        I8S1. 
offence,  but  only  incidental  to  it,  and  accidentally  mixed     1,    £*  ^ 
up  with  it, — if  that  were  the  only  ground,  no  court  could   WiLLSfunr's 
commit  for  a  contempt  unaccompanied  by  a  breach  of 
the  peace,  however  aggravated  the  criminality  of  that 
contempt  might  have  been*    And  a  second  consequence 
would  also  follow,  that  this  or  any  other  court  which 
had  not  jurisdiction  of  a  breach  of  the  peace  could 
not  commit  at  all.     A  justice  of  the  peace  could  com- 
mit, the  Court  of  King's  Bench  could  commit;   but 
the  Court  of  Chancery,  the  Common  Bench,  or  the 
£xchequer,  could  not  commit,  because  they  have  no 
Jurisdiction,  no  cognisance  of  the  peace. 

There  are,  however,  many  offences,  —  and  this  is  the 
9ther  ground  of  my  denying  that  to  be  the  right  dis- 
tinction,  —  offences  for  which  no  man  can  doubt  the 
right  of  the  Courts  of  Common  Pleas,  of  Exchequer, 
and  of  Chancery,  to  commit;  offences  for  which  till  now 
their  right  to  commit  has  never  been  dbputed ;  offences 
involving  no  breach  of  the  peace,  and  for  which,  by 
every  day's  practice,  parties  are  committed  by  those 
courts,  and  by  the  Court  of  King's  Bench,  not  sitting 
.as  a  criminal  court. 

If  the  line  is  to  be  assumed  which  has  been  drawn 
by  Liord  Coke  in  the  First  Institute,  and  followed  by 
the  houses  of  parliament  without,  as  it  appears  to  me, 
duly  weighing  the  subject  matter,  will  it  be  said  that 
a  member  of  parliament  can  commit  perjury  without 
punishment?  That  is  no  treason,  or  felony,  or  breach 
of  the  peace:  it  is  not  even  such  an  offence  as  for 
which  you  can  have  ^^  surety  of  the  peace,"  the  ex- 
pression used  in  some  of  the  parliamentary  resolutions. 

j^'   It  may  be  said,  indeed,  that  a  member  of  parliament  is 
Ibibte  to  ah  indictment  for  perjury  iti  tuy  court  that 

*   Xx  3  ''   "baa 
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18S1*  has  competent  jurisdiction,  and  will,  on  conyiction,  be 
Mr  Long  punished  in  his  person  by  imprisonment.  But  upon 
WzLLBSLiy*!  this  two  material  observations  arise :  First,  if  breach 
of  the  peace,  treason  and  felony,  alone  pve  to  any 
court  a  right  to  take  the  body  of  a  person  haying  pri- 
yilege  of  parliament,  where  is  that  qualification  of  Lord 
Coke's  rule,  or  of  the  resolutions  of  the  Commons,  to  be 
found,  which  entitles  a  court  after  trial  and  conviction 
to  touch  the  person  of  the  privileged  man  ?  From  the 
beginning  to  the  end  of  the  parliamentary  discussions  on 
the  subject,  there  is  no  distinction  taken  between  mesne 
process  and  the  execution  of  a  sentence.  And  yet,  if  the 
limit  of  the  rule  of  privilege  is  to  be  taken  from  the  text 
of  Lord  Cokey  or  from  the  resolutions  of  the  houses  of 
parliament,  no  member  of  parliament  could  be  impri- 
soned even  upon  a  conviction  for  perjury  by  virtue  of  a 
judicial  sentence  legally  pronounced.  Bat  the  second 
observation  renders  the  accuracy  of  the  first  immaterial. 
What  shall  be  said  of  a  crim^  nearly  equal  to  peijuiy 
as  to  its  effects  in  defeating  the  ends  of  justice,  a  crime 
which,  though  not  in  a  technical  sense  equal,  is  yet  in 
all  other  respects  the  same  with  peijury,  I  mean  pre- 
varication upon  oath?  If  the  prevarication  amoontv 
to  all  that  moral  perjury  can  reach,  either  in  mischief 
or  in  guilt,  if  a  man  has  twenty  times  over  in  his  cross- 
examination  told  a  falsehood,  and  his  next  breath  has 
operated  his  own  conviction  of  that  falsehood,  unless  it 
be  upon  a  point  material  to  the  issue  to  be  tried,  it  is 
not  peijury  in  law.  What  do  the  courts,  when  that  fool 
crime  is  committed  in  their  face  ?  They  do  not  order 
the  party  to  be  indicted  for  perjury,  as  he  would  be  if  he 
had  sworn  &1sely  to  a  thing  material  to  the  issue — be- 
cause they  know  that  he  roust  then  escape  upon  a  trial; 
but  they  order  him  to  stand  committed  for  his  prevari- 
cation. In  what  form,  and  under  what  name?  For 
a  contempt  of  the  court  by  prevaricating  on  his  oath.  If 
in  the  Court  of  Kihg*s  Bench  a  member  of  parliament 

should 
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should  so  far  forget  his  honour  as  a  representative,  1851. 
and  his  duty  as  a  man,  as  to  prevaricate  grossly  on  •.'•r  ^^' 
his  oath,  was  it  ever  dreamt  he.  would  J^e  at  liberty  WEULBSLsy'tr 
to  say,  ^^  true,  I  have  prevaricated ;  but  I  am  a  knight 
of  the  shire,  I  am  a  citizen,  or  I  am  a  burgess  in  parlia- 
ment ;  true,  it  is,  I  have  done  that  which  degrades  and 
disgraces  me,  that  which  is  the  most  flagrant  attempt 
that  can  be  made  to  defeat  the  administration  of  justice; 
true,  it  is,  I  have  done  that  for  committing  whidi  any 
other  man  would  have  been  hurried  from  hence  to  a 
dungeon ;  but  I  am  a  member  of  the  House  of  Com- 
mons ;  I  have  privilege  of  parliament,  and  my  person  is 
as  sacred  as  the  oath  which  I  have  taken  and  broken.'^ 
Were  any  man  so  ill  advised  as  to  offer  such  an  insult 
to  the  Court,  far  from  operating  to  his  protection  under 
this  privilege,  it  is  my  firm  belief,  it  is  my  fervent  hope, 
that  it  would  make  him  cease  to  be  a  member  of  par- 
liament by  expulsion.  But  it  is  also  my  belief  that  it 
would,  in  the  first  instance,  be  visited  with  condign 
punishment  by  the  Court  whose  dignity  had  been  out^ 
raged ;  and  that,  long  before  the  house  which  he  had 
disgraced  had  thrust  him  forth,  the  Court  would  vin- 
dicate its  insulted  honour,  and  reject  with  scorn  the 
plea  of  privilege  by  which  he  had  aggravated  his  of- 
fence. 

The  line,  then,  which  I  draw  is  this ;  — that  against  all 
civil  process  privilege  protects;  but  that  against  con- 
tempt for  not  obeying  civil  process,  if  that  contempt  is 
in  its  nature  or  by  its  incidents  criminal,  privilege  pro- 
tects not :  that  he  who  has  privilege  of  parliament,  in  all 
civil  matters,  matters  which  whatever  be  the  form  are  / 
in  substancie  of  a  civil  nature,  may  plead  it  with  suc- 
cess, but  that  he  can  in  no  criminal  matter  be  heard 
to  urge  such  privilege :  that  members  of  parliament  are 
privileged  against  commitment,  qud  process,  to  compel 

X  X  4  them 


•M  CASES  lMi^CIMN€3at/r> 

t^Si.  them  to^o  an  act;-Higaiii8t  cbmitiitinetit  for  brcaeli  of  «i 
Ij"  J  V/  onder  of  a  personal  description,  if  the  breadk  be  not  ao? 
I^MJisiAY^f  oompaniad  by  criminal  inddenta,  and  provided  tlia 
^^^^*  commitment  be  not  in  the  nature  of  puniahment,  but 
ititber  in  the  mitnre  of  proceas  to  oompel  a  perfonnaooe; 
-—that  in  all  auch  mattera  membera of  parUament an 
protected ;  but  that  they  are  no  more  protected  than  the 
rest  of  the  king^s  subjects  from  commitment  in  exe- 
cution of  a  sentence,  where  the  seotenoe  is  that  of  a 
court  of  competent  jurisdiction,  and  has  b^en  duly 
and  regularly  pronounced.  Now  convictions,  and  |ha 
sentences  that  follow  upon  them^  are  of  two  aorta; 
either  formally,  upon  trial,  by  indictment  or  informalion 
and  verdict,  with  the  consequent  judgrment,  oc  aum- 
marily,  but  as  legally,  as  formally,  by  a  commitment  for 
contempt,  where  there  is  no  other  punisbment  provided, 
and  no  other  mode  of  trying  the  offence. 

In  the  case  of  the  Earl  of  She^sbmy  {a)  who,  wfasa 
committed  by  the  Lords'  House  of  Parliament,  wheredf 
he  was  a  member,  brought  his  writ  of  habeas  corpm, 
Lord  Chief  Justice  Rain^brd  in  delivering  tbe  jli(%- 
meht  of  the  Court,  held  that  the  Court  had  no  ligbt 
to  consider  the  validity  or  the  form  of  die  wamot 
upon  which  the  Earl  had  been  committed*  It  was 
enough  for  that  Court  that  a  contempt  was  alleged,  and 
an  order  of  commitment  made  upon  which  the  wwaat 
proceeded  $  and  the  Chief  Justice  observed  that  if  a 
party  guilty  of  contempt  could  not  be  oommitled  to 
prison,  there  was  then  no  punishment  at  all  with  which 
he  could  be  visited  for  his  oflknce. 

So,  if  the  party  here  guilty  of  the  contempt  cumot 
be  committed  to  prison,  he  must  escape .  pnnishiiient 

alto- 
(a)  6  State  Trialiy  p.  1869.  How.  .ed« 


lihogetlier ;  for  a  breach  of  the  peace  is  not  t^tasMmtiiy       X^* 
hicident  to  the  contempt.    And  yet  I  shoaid  banre^com^     mT^T""^ 
mitted  just  as  much,  had  there  been  no  breach  .of  tbe  >Wff.u4tiJH^ 
peiLoe^  as  if  the  offence  of  contemning  the  Court  had        ^^^ 
been  aggravated  by  the  additional  offence  of  an  asstak 
committed  upon  one  of  his  Majesty's  subjects. 

There  are  cases  indeed  which  go  a  good  deal  further, 
and  which  justify  me  in  denying  that  what,  in  common 
parlance,  may  be  called  criminal  contempt,  must  have 
been  committed  in  order  to  oust  the  privilege.  Jf 
the  contempt  savours  of  criminality,  and  the  sentence 
is  penal,  that  according  to  the  books  appears  to  be 
enough. 

With  respect  to  the  distinction  between  civil  and 
criminal  contempts,  denied  by  Mr.  Beames,  I  agree 
that  there  may  oftentimes  be  a  difficulty  in  finding, 
'first,  authority  for  deciding  where  the  line  is  to  be 
-drawn,  and,  secondly,  instances  in  practice  for  Rawing 
it.  Yet  that  line  has  been  recognised  by  the  Court 
^  King^s  Bench,  in  Caimur  v.  KnatchbuU  (a)  and  fai 
Walker  v.  Lord  Grogoenor.  {b)  The  former  waa  the 
ease  of  non-performance  of  an  award,  made  a  rule  of 
Court;  for  nonperformance,  being  a  disobedieocei  was 
a  contempt  of  the  Court,  and  so  might  be  regarded 
aa  technically  speaking  and  in  form  an  offence.  But  the 
Court  held  that  as  it  related  simply  to  a  civil  matter, 
and  was  rather  in  the  nature  of  process  to  compel  the 
performance  of  a  specific  act,  the  matter  was  in  ^b- 
stance  not  criminal  but  civil;  and  it  refused  to  commit 
the  Defendant,  a  member  of  parliament,  for  his  dis- 
obedience. The  same  doctrine  was  laid  down  in  the 
other  case,  where  the  non-compliance  was  by  a  peer.,.^ 

Bui 

(a)  7  T.  R.  448.  (5)  7  T.  B.  171. 
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18SI.  But  suppose  the  matter  to  have  been  criminal,  though 

*  J  -'  without  breach  of  the  peace ;  suppose,  for  instance,  an 
Wbllbsley'i  interruption  or  obstruction  of  the  Court's  business  by  a 
^*^^  man,  having  privilege  of  Parliament,  getting  up  and 
stopping  the  Court  by  a  long  harangue,  by  ribaldry,  by 
invective,  by  slander,  or  by  any  other  indecency  which 
human  wit  may  fancy,  or  human  folly  may  practise,  is 
it  possible  to  doubt  that  the  Court  would  order  its 
officer  to  seize  him  forthwith  and  remove  and  commit 
him  to  confinement,  as  a  person  who,  in  the  face  of  the 
Court,  had  been  guilty  of  a  contempt,  of  a  criminal,  and 
not  of  a  civil  kind  ?  (a)  Indeed  if  he  was  merely  re- 
moved from  the  Court,  that  would  be  enough  for  the 
purpose  of  my  argument ;  because  the  act  of  the  officer 
and,  consequently,  of  the  Court  itself —  the  bare  act  of 
taking  the  offender  and  putting  him  out  of  court  is  as 
much  imprisonment^  in  contemplation  of  law,  as  if  he  had 
been  thrown  into  the  King's  Bench  prison.  And  if  the 
party  is  privileged  from  being  sent  to  prison,  he  is 
equally  privileged  from  being  turned  out  of  court 
Yet  if  the  judges  had  not  this  power,  about  1100  men 
would  have  the  right  to  go  and  interrupt  the  business 
of  all  the  courts  in  the  kingdom.  The  business  of 
Licensing  Sessions  and  of  Quarter  Sessions  in  the 
country  might  be  entirely  put  a  stop  to  by  one  or  two 
gentlemen  in  the  county,  who  might  happen  to  take  an 
interest  in  obstructing  the  proceedings,  and  to  be  clothed 
with  parliamentary  privilege. 

But  it  is  not  there  only  that  such  interruptions  may 

take  place.     If  these  privileged  individuals  choose  to 

carry 

(a)  A  peer  refusing  to  be  sworn  bdog  compelled  by  [M'oceti  of 

is  guilty  of  a  contempt  for  which  the  courts  in  WeUmmter  F^ 

he  may  be  committed  and  fined,  to  pay  obedience  to  a  writ  of 

2  Salk,  878.    "  No  peer  or  lord  habeat  corpus  directed  to  him." 

of  parliament  hath  privilege  of  Lords'  Joumais,  vol.  zxli.  p.  37. 

peerage  or  of  parliament  against  J^  v.  Eari  Ferrers,  l  Burr.  63 1 . 
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carry  their  political  interference  so  far,  the  very  business        1831. 

of  the  Court  of  Hustinirs  and  of  the  sheriff  at  elections,     \,'  i 

11  ,  J    t.  1  Mr.  Long 

where  they  are  not  merely  supposed   but  are  almost   Wiu^lsy'i 

assumed  to  take  a  deep  interest,  may  be  put  an  end  to; 
so  that,  until  we  come  to  parliament  itself,  we  should  here 
have  upwards  of  a  thousand  persons  who  would  have  the 
absolute  right,  uncontrolled  by  any  power  save  that  of 
the  Houses  to  which  they  belong,  of  entering,  indi- 
vidually or  in  a  body,  into  those  courts,  and  not  only 
obstructing  all  election,  but  interrupting  the  administra- 
tion of  all  civil  and  criminal  justice. 


Nor  is  the  argument  ab  inconvenienti  less  applicable 
to  equitable  jurisdiction  than  it  is  to  the  other  branches 
of  judicature.  Who  are  the  persons  most  likely  to  be 
guilty  of  those  very  offences  which  this  Court  is  most 
frequently  called  upon  to  visit  with  punishment  in  order 
to  protect  its  wards  ?  If  other  Courts  have  a  certain 
proportion  of  their  suitors  in  Parliament,  this  Court, 
from  the  importance  of  the  matters  brought  before  it, 
has  a  much  larger  proportion  there ;  and  if  there  be 
any  cases  in  which  members  of  parliament — young  com- 
moners, and  young  lords  —  are  more  likely  than  others 
to  become  obnoxious  to  our  jurisdiction,  it  is  precisely 
in  cases  relating  to  the  safety  of  heiresses  and  other 
wards,  (a) 

ITiat 


(a)  That  interfering  with  the 
custodj,  or  secretly  encouraging 
or  abetdng  the  marriage  of  a 
ward  of  Court,  has  always  been 
regarded  as  a  contempt  in  its 
nature  criminal,  and  punishable 
as  such  by  commitment  during 
pleasure,  see  Pfnppi  ▼.  Earl  of 
Angletea,  I  P,  Wms.  696.,  and 
Kijfen  v.  Kiffen,  and  Dr.  YaldaCt 
Cote  there  cited ;  Herberft  Case, 


5  P.  Wmi.  116.;  Mare  v.  More, 

5  Atk.  157.;  Anon,  (Hughes  ▼• 
Science),  2  AUe.  175.;  Sntiih  ?• 
Smithy  3  Atk.  305.;  Butler  ▼. 
Freeman,  AmB.  301.,  and  the 
cases  referred  to  in  Mr.  Blunts 
notes ;  Brandon  v.  Knight,  1  Dick. 
160.,  Stevens  ▼.  Savage,  I  Fes, 
jun.  154.;    Priestley  v.   Lamb^ 

6  Ves.  4S1.;    Millet  ▼.   Bowse, 

7  Ves.  419. ,  Balkursfy.  Murray, 

sFes. 
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183K  That  case  may  still  be  supposed  in  real  life  which  in 

^  '  ::   "^^     the  most  finished  part  of  the  most  excellent  of  his  works 

WiLL»8LKy*9   the  poet  has  so  admirably  described  m  the  history  of  a 

Cwe.        travelled  and  accomplished  profligate,  of  whom,  when 

in  the  depth  of  his  desperate  fortunes, 

*^  Stolen  from  a  dud^  followed  by  a  nun,*' 
it  is  added,  as  the  means  of  retrieving  him  — 

'^  But  if  a  borough  choose  htm^  not  undone.^ 

And  such  are  the  men  whom  this  arrogated  privily 
would  sufier  to  enter  within  the  precincts  of  this  hi^ 
court  of  judicature,  and  to  revel  in  the  contempt  of  the 
roost  delicate,  the  most  important  of  the  functions  with 
which  it  is  entrusted. 

I  have  already  given  a  reason  why  the  authority  of  de- 
cided cases  in  favour  of  privilege  goes  for  little,  if  drawn 
from  times  when  the  most  extravagant. notions  of  its  ex- 
tent were  entertained ;  but  in  the  same  proportion  mui^ 
any  decision  against  privilege  in  those  times  be  heI4 
so  much  the  stronger  in  behalf  of  the  law's  author!^. 
I  will  only  refer  to  a  case  in  Levinz  which  seems  to  me 
direcdy  in  point  —  a  case  never  contradicted,  Dever 
over-ruled,  and  calculated  by  decision  to  make  an  end  of 
the  argument.  I  allude  to  the  case  of  tftlkinsan  v.  Bod' 
touy  before  the  Court  of  King's  Bench,  when  Lord  HaU 
presided,  and  reported  by  Mr.  J.  Levinz.  (a)  To  an  action 
for  false  imprisonment  there  was  pleaded  a  justification, 

under 


8  Feg,  74.;    Warier    v.   Yorke^  being  committed  to  te  Fleet 

10  Fa,  4Sl»     In  the  Practical  dMrkig  pUtuure^    and  ordiati]( 

^^/er(p.l54.H'ya<<'sed.)adis-  contempts,  where  the  oomniti- 

tincdon  is  taken  between  direct  ment  is  only  till  the  order  of 

and  positive  contempts,  for  which  the  Court  be  obeyed, 
the  party  may  be  punished  by 
(a)  iXrtfv.  162. 
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under  the  custom  oi  London  for  the  Mayor  and  Alder-         l&3ii^ 
men  to  have  the  custody  and  guardianship  of  female  or-     i7'"lo 
phans  till  twenty-one  or  marriage,  and  for  any  persons   WsLuwLSY'f . 
taking  such  from  the  guardian  appointed  by  the  Mayor  ^^ 

and  Aldermen,  to  be  brought  up  before  the  Court  and 
imprisoned.  To  this  plea  there  was  a  demurrer  on  two 
grounds,  the  first  of  which  is  only  material  in  so  far  as 
it  drew  from  the  Court  a  declaration  that  the  matter  was 
criminal  for  which  the  party  had  been  imprisoned.  The 
second  ground  was  that  the  custom  as  alleged  was  ill» 
^*  because  it  is  a  custom  to  commit  without  exception 
of  peers."  This  demurrer  therefore  raised  the  ques- 
tion  distinctly,  whether  or  not  a  peer  could  be  com- 
mitted for  such  contempt  of  the  Court  of  Aldermen  as 
consisted  in  taking  an  orphan  out  of  the  custody  by  them 
appointed;  and  the  Court  held  it  clear  that  a  "  peer  is  not 
privileged  in  this  case"  —  I  cite  the  book,  —  "  for  in  ho^ 
mine  replegiandoy  where  he  detains  the  body,  he  shall  be 
committed ;"  and  there  was  judgment  for  the  Defendant, 
disallowing  the  demurrer.  The  authorities  cited  by  the 
Court  are  the  Year  Book  II  H.  4. 15.,  and  Fitzherberfs  . 
Natura  Breviunij  68.  C.  The  former  was  a  case  of  ho» 
mine  repleg^andoj  in  which  the  sheriff  had  returned  that 
the  distress  had  been  eloigned ;  and  one  point  made  was^ 
that  the  party  was  a  peer  of  the  realm,  ^*  issint  que  capias 
ne  gist  pas  vers  luiJ'  But  the  Court  took  the  distinc-^ 
tion  I  have  pursued  here,  and  said  ^^  en  dett  et  trespas 
capiat  ne  gist  my  vers  un  Count  Baron  et  hujusmodi  ;  pef 
ceo  que  pur  cause  de  lour  estate,  il  est  entend  que  ils  ont 
assets,  S^c.  s  mes  en  cest  case  le  tort  que  el  fait,  de  ce  que 
ef  ne  sifffre  le  replevin  estre  fait,  est  le  cause  que  son  corps 
sera  pris,  de  quel  estate  que  il  soit ;"  and  reference  is 
xnilde  to  Redman^s  case,  in  the  time  of  King  Bichard. . 
The  language  of  Fitzkerbert  (a)  is  equally  jNrecise ;  -— 

(a)  N.  B.  ISS  C. 
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1881.  **  If  there  be,"  says  that  writer  ^  an  eloignment  retomed 

^  '^-   "^^  by  the  sheriff,  tlie  plaintiff  shall  have  a  capias  in  wither^ 

WiLLitLBY*!  ^^^  to  take  the  defendant's  body,  and  to  keep  the  aune 

^^*^'  quousque  &c*,  whether  he  be  a  peer  of  the  realm  or  odier 


common  person. ' 

But  I  am  content  to  rely  on  the  case  itself,  decided  by 
Lord  Hale^  and  in  the  same  age  to  which  we  owe  the 
Habeas  Corpus  Act  It  is  a  case  peculiarly  in  point  with 
the  present.  The  authority  with  which  privilege  of 
peerage  was  assumed  by  the  demurrer  to  come  in  con- 
flict, was  that  of  a  city  Court:  the  contempt  for  which 
it  was  alleged  that  privileged  persons  oould  not  be 
arrested  was  taking  away  a  ward  of  that  Court.  The 
Court  of  King's  Bench  held  that  the  peerage  and  its 
privileges  afforded  no  protection  in  such  a  case;  and  to 
make  the  authority  more  applicable,  the  Court  illustrated 
the  decision  by  referring  to  the  writ  of  hondne  repk' 
giandoj  against  which,  if  a  peer  was  refractory,  it  wis 
held  to  be  clear  that  he  must  be  committed;  that  is, 
if  he  eloigned  the  body  of  the  villein  or  person  sought 
to  be  replevied.  Now  Mr.  Lang  Wtlksley  has  here 
taken  away  and  detained  the  ward  of  this  Court ;  be  has 
eloigned  that  ward.  Is  it  saying  too  much  to  add 
that  a  privilege  which  could  not  protect  a  peer  in  the 
time  of  Charles  11.  against  the  authority  of  the  Mayor's 
Court,  is  still  less  capable  in  the  present  day  of  pro- 
tecting a  commoner  against  the  authority  of  the  Grat 
Seal? 

I  have  therefore  the  sanction  of  Wilkinson  t.  Bod- 
ton;  I  have  the  authority  of  the  Year  Book  in  the  time  of 
Henry  IV. ;  I  have  the  great  authority  of  Mtxkerbertj 
that  a  peer  of  the  realm  as  well  as  any  other  person 
shall  be  committed  for  obstruction,  and  OHitempt  in  the 

nature 
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nature  of  obstruction  to  the  process  of  the  King's  Courts.        1 8S 1  • 

You  will  find  moreover  that  the  Star  Chamber  —  I        '   z 

/•    1  •  ^^'  Long 

refer  to  the  authority  of  the  Star  Chamber  reluctantly,    Weluiliy's 

but  it  was  a  regular  Court,  and  one  little  likely  to  err  ^^^' 
against  privilege  —  that  that  Court  committed  a  peer  of 
the  realm.  The  peer  had  disputed  its  authority;  he 
was  committed  for  an  offence  in  the  nature  of  a  con- 
tempt, and  by  a  process  such  as  we  should  use  to  compel 
the  performance  of  an  act 

Upon  the  authority,  therefore,  of  all  these  cases; 
upon  the  authority,  still  higher  in  my  own  judgment,  of 
the  principle,  and  upon  the  reason  of  the  whole  matter, 
the  absolute  necessity  of  applying  the  laws  equally  to 
all  classes,  and  the  intolerable  nuisance  which  would  be 
suffered,  were  1000  or  1100  persons  to  exist  in  this 
country  placed  by  privilege  of  Parliament  above  the 
law,  and  enabled  to  defy  the  jurisdiction  of  all  the 
King's  Courts— 'Upon  all  these  grounds,  I  have  no 
doubt  whatever  that  the  distinction  here  is  soundly 
taken,  —  not  the  distinction  laid  down  by  Lord  Coke  of 
treason,  felony,  and  breach  of  the  peace  on  the  one  side 
and  offences  on  the  other,  where  no  treason,  felony,  or 
breach  of  the  peace  has  been  committed  —  a  distinction 
inconsistent  with  itself,  fruitful  of  bad  consequences,  and 
incapable  of  being  pursued  through  the  authorities;  and 
that  the  true  grounds  upon  which  to  rest  the  case  are 
these  two :  first,  that  privilege  never  extends  to  protect 
from  punishment,  though  it  may  extend  to  protect  firom 
civil  process;  and,  next,  that  privilege  never  extends 
to  protect  even  from  civil  process  where  the  object 
of  the  process  is  the  delivery  up  of  a  person  wrong- 
fully detained  by  a  party.  All  the  principle^  all  the 
authorities,  all  the  reasoning  are  in  favour  of  this 
ground,  and  it  is  upon  this,  and  this  ground  only,  that 

the 


en 
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IMI.       dw  jarisdkdon  of  all  the  Gmrts  ean  mUtj  and 


WstLsetxt^i 


(a)  The  foUowing  case,  extracted  frooi  ihm 
book,  was  furniahed  to  the  Lord  ChanceUor  by  Bib 

MARTIN'S  CASE. 


Apcrtan 
writing  a 
letter  to  the 
LordCban- 
eeilor,  reladre 
tea  threat- 
ened suit,  and 
inelotinga 
bank  note, 
was  held 
guilty  of  a 
eontempt,  and 
orderea  to 
attend  per- 
•onallj  and 
fheviXMiie 
whjrheAould 
not  be  com- 
mitted; but 
aftenrardsyon 
bit  appearing 
andexprets- 

Iag  contrition, 
le  was  di»* 
charged  on 
payment  of 

COttf. 


Ths  Right  Honourable  the 
Lord  High  Chancellor  of 
Oreat  Britain  this  day  taking 
notice  in  open  Court  that  his 
Lordship,  on  the  2d  of  this 
instant  August^  had  received 
a  letter  by  the  general  post, 
directed  to  the  Right  Ho- 
nourable the  Chancellor  of 
England,  dated  Yarmouth^ 
in  Norfolk f  Ist  August  1747« 
signed  Thomas  Martin,  mak- 
ing mention  of  a  bill  in  Chan- 
cery threatened  to  be  filed 
against  the  said  Thomas 
Martin,  and  relating  to  the 
subject-matter  of  such  suit, 
and  inclosing  a  bank  note 
for  90l.f  which  he  thereby 
desired  his  Lordship's  ac- 
ceptance of;  and  the  said 
letter  and  bank  note,  and 
also  the  affidavit  of  J.  H,, 
proving  the  said  letter  to  be 
the  proper  handwriting  of 
the  said  Thomas  Martin,  be« 
ing  read;  this  Court,  upon 


L.  C  8th  Aagmi  1747. 

taking  the  aaid  natter  iaCo 
consideratioQ,  deeniag  tiie 
contents  of  die  aaid  ktter 
and  the  sending  tkereo(  wirik 
such  bank  biU  fecleeed 
therem,  onto  fab  Locdriiip, 
to  be  a  great  mididiaTiottr 
in  the  said  Tkotmas  Maiita, 
and  a  contempt  of  this  Court, 
doth  think  fit  to  order  that 
the  said  Thomas  MotHm^ 
baring  peraonal  notice  hero- 
of,  do  shew  cause  unto  tbii 
Court,  the  firat  General  M 
after  Michaelmas  next,  apy 
he  should  not  stand  com- 
mitted to  the  priaoa  ef  the 
Fleet  for  the  said  contenpt 
and  miabdiaTiour,  and  tlnl 
he  do  then  peraonallj  attend 
this  Court ;  and  that  the  srid 
letter  and  bank  note  of  M 
be  deposited  in  the  bandi  of 
the  registrar,  aubject  to  the 
further  order  of  thia  Court 
Reg.  Lib.  B.  1746.  fol.40& 


Further  Order. 

L.C.  ISth^op.  1747. 
This  Court  doth  decree  mission  to  the  Court,  and 
that,  in  consideration  of  the  asking  pardon  for  hia  oftncsb 
said  Thomas  Martina  sub-     and  of  hia  being  m^m  afar 

of 
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«$ 


nf .  the  corporation  of  Great 
Yarmomih^  and  that  the  com- 
mitment of  him  to  the  prison 
of  the  Fleet  might  be  a  pre- 
judice Co  the  public  bosinest 
and  aftiirs  of  the  corpora- 
tion, the  Court  doth  not 
think  fit  to  order  him  to  be 
eoBunittadt  he  conaenting, 
hj  Mr.  H.9  his  clerk  in 
Court,  to  pay  the  cosu  of 
the  order  made  for  him  to 
Aew  causa  why  he  should 
QOl  stand  committed,  and 
«f  the  execution  and  service 


thereof,  and  that  the  beak 
note  for  20{.  which  has  been 
led  in  the  hands  of  the  re- 
gistrar be  applied  and  dis- 
tributed for  the  relief  of  such 
of  the  poor  prisoners  in  the 
Fleet  prison  as  are  the  roost 
proper  objects  of  charity; 
and  doth  order  that  the  said 
bank  note  be  delivered  by 
the  registrar  to  the  warden 
of  the  Fleet  for  that  purpose, 
on  the  behalf  of  Thomas 
Martin. 
Reg.  Lib.  B.  1747.  lbl.S4* 


IMl. 


Mr. 

WMLumuOfH 


COLLARD  V.  HARE. 


Mt^&» 


fl]lH£  bill  stated  that  William  Collardj  being  at  the  A  testatrix 
,       time  of  his  death  seised  in  fee  simple  of  certain  tomairteee* 

MBtiiinarT  niessaaipes  or  tenements,  holden  of  the  noanor  "^5?^  ^  *^^ 
*.*«»  irx  J.  J  1      .       ^,.       without wohft 

of  Taunton  Deane,  died  many  years  ago,  leaving  Eliza^  limiting  the 

Beth  CcUardj  his  widow,  and  customary  heiress  accord-  J?**«"^'*^*» 
^ig  to  the  custom  of  the  manor;  that,  upon  his  decease,  death,  the 
JSUxabetA  CoUard  entered  into   possession  of  the  said  rendme'ia' 

Ineeioairea  or  tenements,  lands,  and  hereditaments,  or  ^homthe 

itsal  ettste 
into  the  receipt  of  the  rents  and  profits  thereof,  as  such  was,  surren- 

cttstomary  heiress,  and  continued  in  such  possession  or  ^f!!rju^*^*^ 

receipt  till  the  time  of  her  death ;  that  the  lands  holden  John  died 

of  the  manor  of  Taunton  Deane  are  customary  freehold  of  fo^^esn 

inheritance,  and,  by  the  custom  of  the  manor,  are  not  before  the 

,     ...     filioffoftbe 
devisable  billThaviiig 

forreodered 
die  tenement  to  a  purchaser,  who  had  notice  of  the  will  of  the  testatrix :  Held,  that 
the  eqoittdiie  title  of  the  heir,  which  accmed  on  the  death  dJahm^  was  barred  by 
iMfChofiaBe. 

Vol.  IL  Y  y 
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1S9I.  devisable  unless  the  tenant  or  owner  makes,  in  bis  life- 
time,  a  dormant  surrender  to  the  use  of  a  dormant  sur- 
renderee or  trustee  upon  the  trusts  of  the  will  of  the 
surrenderor ;  tliat,  when  a  tenant  of  any  lands  holdeo 
of  the  manor  dies,  bis  customary  heir,  or  (if  be  has 
made  a  dormant  surrender)  the  dormant  surrenderee 
is  required,  by  the  custom  of  the  manor,  within  three 
court  days  after  the  death  of  the  tenant,  to  make  an 
entry  in  the  court  of  the  lord  of  the  manor,  or  before 
bis  steward,  the  making  of  which  entry  is  or  amounts 
to  an  admittance,  and  vests  the  legal  estate  of  the 
lands  in  such  customary  heir  or  in  such  dormant  sur- 
renderee or  trustee ;  and  in  case  an  entry  is  not  made 
within  three  court  days,  the  lands  become  liable  to 
be  forfeited  to  the  lord  for  a  time,  and  are  said 
to  fall  into  lockage  (which  is  a  temporary  forfeiture), 
and  when  the  lands  are  in  lockage  the  lord  of  the 
manor  is,  by  the  custom,  bound,  at  any  time  afterwards, 
upon  the  payment  of  a  treble  fine  to  re-grant  the  same  to 
the  customary  heir  of  the  tenant  who  was  last  seised 
thereof,  or  if  such  tenant  made  a  dormant  surrender, 
then  to  the  dormant  surrenderee  or  trustee  named 
therein  or  his  customary  heir:  that  Elizabeth  CoQard 
neglected  to  make  the  requisite  entry  after  the  death  of 
her  husband,  whereby  the  said  messuages  or  tenements 
fell  into  lockage :  that  Elizabeth  CoUard  by  her  will 
bearing  date  the  20th  day  of  December  3  777,  after  re* 
citing  that  she  had  by  her  dormant  surrender,  surren- 
dered all  her  lands  in  the  manor  of  Taunton  Deane  unto 
George  Skuse  and  George  Tcntmsend^  and  to  the  smrrivor 
of  them,  and  to  the  heirs  of  such  survivor,  subject  to  her 
last  will  and  testament,  devised  as  follows : — **  Also  I  give 
unto  my  son  John  CoUard  all  that  messuage  or  tenement 
and  gardens  with  their  appurtenances  situate  in  East- 
reetch  in  Taunton  St.  Mary  Magdalen^  late  in  the  posses- 
sion of  .Madam  Bx)berts ;  and  all  that  messuage  or  tene- 
ment and  gardens  situate  in  Northtown^  ia  the  parish  of 

Taunton 
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Tatmton  Si.  JameSf  with  their  appurtenances,  late  in  the        18S1* 
possession  of  Mr.  Thomas  Burch,  both  of  them  part  of 
the  manor  of  Taunton  Deane ;  all  the  rest,  money  and 
residue  of  my  goods,  chattels,  rights,  and  credits  what- 
soever and  wheresoever,  I  give  and  bequeath  unto  my  said 
son  John  Collard : "  that  Elizabeth  CoUard  died  shortly 
afterwards,  leaving  William  Collard  her  youngest  son  and 
customary  heir,  and  also  the  customary  heir  of  her  late 
husband  William  Collard^  according  to  the  custom  of  the 
manor;  that,  on  or  about  the  11th  d^y  oi  October  1779, 
the  lord  of  the  manor  granted  the  customary  premises 
comprised  in  Elizabeth  CMard's  will,  out  of  lockage,  to 
the  said   George   Townsendy  his  heirs,  and  assigns  for 
ever,  as  the  surviving  surrenderee  named  in  the  dormant 
surrender  made  by  the   said  Elizabeth  Collard  f   that 
George  Townsend  was  thereupon  admitted  and  became 
seised  of  tlie  legal  estate  of  and  in  the  said  premises,  upon 
the  trusts  of  the  will :  that,  under  these  trusts,  John  Col* 
lard  became  entitled  in  equity  to  the  premises  for  the 
term  of  his  life,  and  subject  to  such  life  estate,  William 
Collard,  the  youngest  son  and  customary  heir,  became 
entitled  in  equity  to  the  same:  that,  on  the  12th  of 
October  1779,  George  Tawnsend  surrendered  the  pre- 
mises into  the  hands  of  the  lord  of  the  manor,  to  the 
use  oi  John  Collard^  his  heirs  and  assigns  for  ever,  ac- 
cording to  the  custom  of  the  manor,  and  he  was  accord- 
ingly admitted:  that,  in  the  year  1782,  John  CoUard 
surrendered  the  same  premises  to  the  use  of  Hugh  Payne 
and  Betty  Collard^  their  heirs  and  assigns :   that  they 
were  admitted  thereto,  and,  in  the  year  1 785,  surrendered 
the  same  premises  to  the  use  of  George  Harcj  his  heirs 
and  assigns :  that  George  Hare  was  admitted,  and,  upon 
his  death,  the  Defendant  Thomas  Hare,  being  his  cus- 
tomary heir,  was  admitted  tenant,  and  had  ever  since 
been  in  the  receipt  of  the  rents  and  profits  of  the  lands ; 
that  the  Plaintiff  was  the  customary  heir  both  of  his 
grandfather  William  Collard^  and  of  his  frther  William 
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1^1.  CoUard^  and  of  his  mother  Mary  CoUard^  and  of  his 
grandmother,  the  testatrix  Elizabeth  Collard :  that  John 
CoUard  died  several  years  ago,  and,  upon  his  death, 
Willum  CoUard  the  Plaintiff's  father,  if  then  living,  and  if 
not,  Mary  Collardy  and  upon  her  decease,  the  Plaintiff, 
as  such  customary  heir,  became  entitled  to  the  customary 
premises  in  question. 

The  bill,  after  stating  that  the  Defendant  alleged 
that  Hugh  Payncy  Betty  Collardy  and  George  Hare  pur- 
chased the  premises  for  full  valuable  consideration  and 
without  notice  of  the  Fliintiff's  title,  charged  that  the 
several  persons,  under  whom  the  Defendant  claimed 
the  premises,  had  noti^^',  before  or  at  the  times  wh^i  the 
same  were  surrendered  or  assured  to  them,  *<  of  the  mat- 
ters aforesaid,  and  particularly  of  the  will  of  EUzabeih 
CoUardf  and  of  the  premises  having  belonged  to  her  and 
being  held  under  her  will ; "  and  it  further  charged  that 
^  the  legal  estate  in  the  premises  became  vested  in  George 
Townsend  as  a  trustee  upon  tlie  before-merjtioned  trusts, 
and  that  John  CoUardy  Hugh  Payney  Betty  '£dUardj  George 
Harey  and  the  Defendant  Thomas  Hare^  respectively,  be- 
came seised  of  the  legal  estate  in  the  premises  under  and 
by  virtue  of  the  surrender  made  by  George  Townsend;  and 
that  they  held,  and  the  Defendant  continued  to  hold  the 
legal  estate  upon  and  subject  to  the  same  trusts  upon 
which  George  Townsend  held  the  same,  and  that  the  De- 
fendant was  a  trustee  for  the  Plaintiff."  The  prayer  was, 
that  the  Defendant  might  be  declared  a  trustee  of  the 
premises  for  the  Plaintiff  and  decreed  to  surrender  them 
to  him. 

The  answer  stated  that  ^^  dormant  surrenderees  are  not 
considered  to  be  and  are  not  in  fact  trustees,  but  that  dor- 
mant surrenderees,  when  the  surrenderor  dies  intestate, 
'tok^  both  at  law  and  in  equity,  according  to  the  custom 
'iof  tbtf  said  manor,  the  absolute  beneficial  ownership, 
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estate,  right,  and  title  in  fee,  according  to  the  custom  of  X891- 
the  said  manor,  of  and  in  the  premises  surrendered,  or 
such  parts  thereof  and  such  estates  therein,  of  which 
the  surrenderor  dies  intestate,  without  any  trust  for  the 
customary  heir  of  the  surrenderor."  On  this  ground  the 
Defendant  insisted,  that,  even  if  the  will  of  Elizabeth  Col* 
lard  gave  her  son  John  only  a  life  estate  in  the  premises, 
the  inheritance  of  the  equitable  estate  did  not  descend 
to  the  customary  heir,  but  belonged  to  Taamsendy  and 
passed  from  him,  by  his  surrender,  to  those  in  whose 
favour  that  surrender  was  made.  The  Defendant  also 
stated,  that,  "  Hugh  Payne  and  Betty  Collard  having  be- 
come  entitled  adversely  as  against  the  Plaintiff  and  those 
under  whom  he  claimed,  and  having  good  right  to 
convey  and  surrender  such  premises,  for  a  valuable  con- 
sideration they,  on  or  about  the  19th  oi  May  1785,  did 
surrender  the  said  premises  to  the  use  of  George  Hare^ 
his  heirs  and  assigns ;"  and  he  insisted  *^  that  he  had  ob- 
tained good  title  against  the  claim  of  the  Plaintiff  to  the 
said  premises  by  the  adverse  possession  of  himself  and 
his  predecessors  in  estate,  for  a  period  of  forty  years  and 
upwards,  without  notice  of  the  Plaintiff's  claim."  He 
said  further,  "  that  he  did  not  know  and  could  not  set 
forth,  as  to  his  remembrance,  information,  or  belief, 
whether  the  several  parties,  under  whom  he  claimed  title 
to  the  premises,  or  any  or  either  of  them,  before  or  at 
the  times  when  the  same  were  surrendered,  or  assured 
to  them  respectively,  were  or  were  not,  was  or  was  not 
aware,  or  had  or  had  not  notice  of  the  matters  in  the 
bill  alleged,  or  any  or  either  of  them,  or  of  the  will  of 
Elizabeth  Collardy  or  of  the  premises  having  belonged 
to  Elizabeth  Collard^  and  being  held  under  such  will." 
John  Collard^  he  said,  was  dead  many  years  ago;  but 
he  did  not  know  when  he  died. 

The  Plaintiff  proved  his  title  as  alleged  in  the  bill ; 
and  the  documents  showed  that  those,  undec  wiMAn  'the 
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18SI.  Defendant  claimed,  had  notice  of  the  will  of  Elizabeti 
Collard.  The  Defendant  proved  that  John  CoUard  died 
about  fifty  years  ago. 

Mr.  Bickersteth  and  Mr.  Jacobs  for  the  Plaintiff. 

As  the  devise  to  John  CoUard  in  the  will  of  Elizabeth 
does  not  contain  any  words  of  limitation,  he  took  only 
an  equitable  estate  for  his  own  life;  subject  to  which 
estate  the  equitable  fee  descended  to  the  customary  hdr, 
and  was  transmitted  to  the  Plaintiff  by  the  death  of  his 
father  and  mother.  Towfisefid  had  the  legal  fee;  and 
being  a  trustee  of  it  for  John  during  his  life,  with  re- 
mainder to  those  through  whom  the  Plaintiff  claims,  he 
made  a  surrender  to  John  CoUard  in  fee.  It  was  the 
duty  of  Tawnsend  to  take  care  of  the  interests  of  all  the 
cestnis  que  trust ;  and,  the  surrender  by  him  being  made 
without  consideration,  and  to  a  party  who  had  no  claim 
except  under  ElizabetKs  will,  John  necessarily  took  the 
legal  fee  clothed  with  the  same  trusts  on  which  Townsend 
had  held  it.  Hugh  Payne^  Betty  Collardy  and  George 
Hare  had  notice  of  Elizabeths  will ;  and  they  must  be 
held,  therefore,  to  have  been  successively  trustees,  and 
the  Defendant  must  be  held  to  be  now  a  trustee,  for  the 
party  rightfully  entitled.  The  doctrine  of  Cholmondeley 
V.  Clinton  (a)  does  not  apply ;  for  there  the  legal  estate 
was  outstanding;  and  the  party,  who  had  acquired  the 
alleged  adverse  possession,  and  sought  to  protect  him- 
self by  it,  had  not  gotten  it  by  any  breach  of  trust,  and 
had  not  been  placed  at  any  time  in  the  situation  of  a 
trustee.  In  Cholmondeley  v.  Clinton  (a),  Lord  Eldon  ob- 
serves, "  In  the  case  of  a  strict  trustee,  it  was  his  duty 
to  take  care  of  the  interest  of  his  cestui  que  trusty  and  he 
was  not  permitted  to  do  any  thing  adverse  to  it ;  a  tenant 
also  had  a  duty  to  preserve  the  interests  of  his  land- 
lord ;  and  many  acts  therefore  of  a  trustee  and  a  tenant, 
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which,  if  done  by  a  stranger  would  be  acts  of  adverse        ]8S1« 
possession,  would  not  be  so  in  them,  from  its  being  their 
duty  to  abstain  from  them."    The  Plaintiff  has  therefore 
a  clear  title;  and  length  of  time  is  not  in  this  case  any 
bar  to  the  relief  he  prays. 

Besides,  a  defendant  in  order  to  protect  himself  by 
length  of  time  as  a  bar,  must  by  his  answer  insist  on  the 
benefit  of  it  by  clear  and  unequivocal  words.  As  the 
statute  of  limitations  must  be  insisted  on  in  due  form, 
either  by  plea  or  answer,  so  this  defence,  which  is  ad- 
mitted in  equity  only  by  analogy  to  the  statute,  must  be 
k*aised  in  due  form.  Here  the  answer  insists,  not  that 
the  Defendant  is  protected  by  length  of  time,  but  that 
he  has  obtained  good  title  by  adverse  possession  for 
more  than  forty  years,  without  notice  of  the  PlaintiflTs 
title;  and  so  little  did  he  deem  length  of  time  a  de* 
fence,  that  he  says  he  does  not  know  when  John  CoUard 
died,  though  it  was  only  from  the  time  of  John  Col* 
lard's  death,  that  adverse  possession  could  run. 

Mr.  Pembertojiy  contra. 

Any  title,  which  the  Plaintiff  may  have,  accrued  in  pos- 
session on  the  death  of  John  Collard^  which  took  place 
more  than  forty  years  ago ;  and  the  question  is,  can  he 
now  have  the  assistance  of  this  Court  to  give  effect  to 
his  alleged  equitable  right.  If  the  legal  estate  had  con- 
tinued outstanding  in  Tow^send  or  any  other  person, 
it  is  admitted  that  the  rule  established  in  Cholmondeley 
v.  Clinton  would  apply;  and  is  a  party  to  be  in  a  worse 
situation,  because  he  has  clothed  his  adverse  possession 
with  the  legal  title  ?  The  parties,  who  purchased  from 
John  CoUard^  believed  that  he  was  the  owner  of  the  estate; 
and  under  that  belief  they  took  a  conveyance  from  him. 
If  they  can  be  affected  with  notice  of  an  equitable  title 
in  the  Plaintiff,  that  does  not  render  them  trustees  for 
him ;  it  only  gives  an  adverse  equitable  right,  and  he  is 
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i8SLi      bpupd  to  enforce  that  right  within  twenty^ooe  jeen. 
The  objection  of  length  of  time  is  sufficiently  raised  in : 
the  answer ;  and  even  if  it  were  not,  the  Defendant  has 
a  right  to  the  benefit  of  it,  if  tlie  facts  disclosed  in  evi- 
dence bring  the  case  within  the  rule. 

Tke  Master  of  the  Rolls. 

Elizabeth  CoUard  being  seised  of  certain  customary 
freeholds,  parcel  of  the  manor  of  Tintnton  Deane^  made 
a  dormant  surrender  thereof,  according  to  the  custom 
of  the  manor,  to  two  trustees  and  their  heirs,  subject 
to  her  will  and  testament ;  and  afterwards  by  her  wiU 
she  made  a  devise  in  favour  of  her  son  John  CoUard  in 
terms,  which,  it  was  contended,  gave  him  only  an  estate 
for  life.  After  the  death  of  Elizabeth  CoUard^  the  sur- 
viving trustee  in  the  dormant  surrender,  considering  that 
John  CoUard  took  a  fee  under  his  mother's  will,  on  die 
12th  of  October  1779  surrendered  the  customary  tene- 
ments to  the  use  of  John  CoUard^  his  heirs  and  assigns. 

On  the  7th  of  September  1782,  John  CoUard  sold  the 
customary  tenements  to  Hugh  Payne  and  Betty  CcUard^ 
and  surrendered  the  same  to  them  and  their  heirs ;  and 
the  Defendant  in  the  suit  was  in  possession  under  a  sub- 
sequent sale  made  by  those  purchasers  to  an  ancestor  of 
the  Defendant  in  the  suit.  The  Plaintiff  claimed  as  equi- 
table ovmerxxiiAev  Elizabeth  CoUard^s  will,  upon  theground 
that  John  CoUard  took  only  a  life  estate  under  that  will, 
and  prayed  a  surrender  of  the  legal  estate  from  the  De- 
fendant. The  time  of  the  death  of  John  CoUard  was  not 
distinctly  in  evidence^  but  it  was  admitted  that  he  had  beef 
dead  upwards  of  forty  years  before  the  filing  of  the  bill* 

The  Defendant  relying  upon  the  objection  arising  fitmi 
the  length  of  time,  did  not  argue  the  question  whether, 
upon  the  true  construction  of  Elizabeth  CoUard^^  wiH) 
John  CoUard  did  take  an  estate  for  life  or  in  fee. 

The 
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The  Plaintiff  insisted  that  John  CoUard  was  tentoit-  13StJ 
for  life  only ;  and  that  in  respect  of  the  fee  which  he 
took  nnder  the  surrender  of  the  snrvivtng  trustee  of 
the  will,  inasmuch  as  he  was  affected  with  notice  of  the 
iviil,  he  was  a  trustee  for  the  uses  of  the  will ;  that  the 
Defendant  claiming  under  that  surrender  was  also 
affected  with  notice,  and  equally  a  trustee  for  the  uses 
of  the  will ;  and  that  a  trustee  could  not  avail  himself 
of  length  of  time  against  his  cesitd  que  trust. 

From  the  death  of  John  CoUard^  which  is  admitted 
to  liave  taken  place  upwards  of  forty  years  before  the 
filing  of  the  biili  the  possession  was  plainly  adverse  to 
the  title  of  the  Defendant ;  and  the  House  of  Lords 
has  decided  that  this  Court  will  not  relieve  after  an 
adverse  possession  of  twenty  years.  The  Defendant 
may  be  considered  as  affected  with  notice  of  JElizabetk 
Collard^s  will ;  and  if  the  Plaintiff  had  claimed  within 
the  twenty  years,  there  would  have  been  an  equity 
against  the  Defendant,  which  is  now  barred  by  length 
of  time.  But  the  relation  of  trustee  and  cestui  que  trust 
does  not  exist  between  these  parties  in  the  sense  in 
which  Lord  Eldon  has  used  the  expression. 

Bill  dismissed  with  costs. 


In  the  Matter  of  PIGOTT.  j„/^  30^ 

^T^HE  Lord  Chancellor  stated,  in  relation  to  this  and  Proper  form 

several  other  petitions  which  had  been  presented  fcreow  under 
under  the  act  1  fV.  4.  c.  60.,  for  enabling  persons  of  un-  ^^^  ^  ^«  *• 
sound  mind,  but  not  found  lunatic  by  inquisition^  to 
convey  property  vested  in  them  by  way  of  trust  or 
mortgage^  that  the  reference  under  that  act  ought  io. 
future  to  comprize  the  following  points ;  -— 

First, 
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ISSl.  First,  An   inquiry   whether   the  allied   trustee  or 

^  7'  \J  ^      mortsrairee  was  an  idiot,  lunatic,  or  of  unsound  mind. 

In  the  Matter        .       ^  .,       n  •       1  •      a-  •  j  t 

or  incapabJe  of  managing  his  anairs ;  and  if  so, 


of 

PlOOTT. 


Secondly,  Whether  he  was  seised  or  possessed  of 
the  estate  or  hereditaments  and  premises  in  the  petition 
mentioned,  or  of  any  and  what  parts  thereof,  either 
alone  or  jointly  with  any  other  and  what  persons,  as  a 
trustee  or  trustees,  upon  any  and  what  trusts,  or  by 
way  of  any  and  what  mortgage  and  for  whom,  within 
the  meaning  of  the  act ; 

Thirdly,  Whether  the  alleged  lunatic  ti*ustee  or  mort- 
gagee took  any  and  what  beneficial  interest  therein ; 

Fourthly,  Whether  there  was  any  and  what  power 
or  authority  under  the  deed  or  instrument  by  virtue 
of  which  the  alleged  lunatic  became  a  trustee  or  mort- 
gagee, to  appoint  u  new  trustee  or  trustees ;  and  if  not, 
then 

Fifthly,  A  direction  to  inquire  and  certify  who  was 
a  proper  person  or  persons  to  be  appointed  such  new 
trustee  or  trustees  in  the  room  of ;  and  also 

Sixthly,  To  appoint  a  proper  person  to  convey  to 
such  new  trustee  or  trustees. 


Aug,9t 


Biddings 
opened  01)  an 
advance  of 
5001.  upon 
13,500/1, 
under  the  cir- 
cumstances. 


COCHRANE  V.  COCHRANE. 

l^/TR.  KOEf  on  behalf  of  a  purchaser,  moved  todis- 
charge  'an  order  of  the  Vice  Chancellor  permit- 
ting biddings  to  be  opened.     The  estate  had  been  sold 
for  13,500/»  upon  which  an  advance  of  5001.  was  offered 

by 
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by  a  person  who  was  .present  at  the  sale.     The  order,  it        1931. 
was  contended  by  Mr.  Koe^  went  further  than  any  pre-     1,  ~  ^  '   ' 

V^OCHBANE 

cedent  warranted.     The  proposed  advance  was  less  than  «. 

four  per  cent,  upon  the  purchase-money ;  and  as  this  Cocheake. 
was  a  common  administration  suit,  and  not  a  contest 
among  creditors  seeking  payment  out  of  a  deficient  fund, 
the  Court  ought  not  to  go  beyond  the  ordinary  rule, 
and,  for  the  supposed  benefit  of  individuals,  parties  in 
the  cause,  extend  a  practice  which  was  prejudicial  to 
suitors  generally,  and  which  Lord  Eldon  had  frequently 
censured  and  regretted. 

Mr.  Kinderdey  opposed  the  motion,  and  cited  Lefroy 
V.  Lefroy  (a)  as  an  authority  for  his  Honor's  order. 
In  such  cases  the  Court  had  regard  principally  to  the 
interests  of  the  parties  who  would  be  entitled  to  the 
proceeds  of  the  sale;  and  here  all  those  parties  were 
desirous  that  the  biddings  should  be  opened. 

The  Lord  Chancellor,  after  looking  at  the  afiidavits 
and  the  particulars  of  sale,  observed  that  the  purchase 
appeared  to  him  to  be  a  very  advantageous  one.  Be- 
sides the  value  of  the  timber,  the  lands  yielded  a  clear 
rental  of  more  than  400/.  a  year,  paid  by  substantial 
tenants ;  and  the  leases  were  granted  nt  a  period  when 
the  lands  were  not  likely  to  be  let  too  high.  It  was  not 
improbable  that  the  estate  might  bring  considerably 
more  upon  a  re-sale  than  had  yet  been  offered.  He 
should  therefore  affirm  the  order,  but  without  costs,  as 
this  was  said  to  be  the  first  instance  of  biddings  being 
opened  on  an  advance  of  less  than  four  per  cent.  (&) 

(a)  2  Rum,  606.  (6)  Lawrence  v.  HalMayy  6  Sim^  296. 
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IS^l. 


The  deposit 
on  an  appeal 
is  merely  a 
security  for 
costs;  and, 
therefore, 
where  an 
appeal  is  dis- 
missed with- 
out costs,  the 
deposit  will 
be  returned, 
unless  the 
Court  makes 
special  order 
to  the  con- 
trary. 


DELL  w.  BARLOW. 

A  N  order  was  made  in  this  cause  dismissing  the  ap- 
peal without  costs,  but  nothing  was  said  in  the 
order  respecting  the  deposit. 

Mr.  Koe  now  applied  on  behalf  of  the  appellant,  to 
have  the  deposit  returned.  The  deposit,  he  subimtted| 
was  merely  intended  as  a  security  for  the  costs,  in  case 
they  should  be  given  against  the  party  who  appealed. 

Mr.  Combcj  contra^  relied  on  the  forty-second  of  the 
new  orders,  by  which  it  is  provided  **  that  the  deposit 
upon  every  petition  of  appeal  or  re-hearing,  be  increased 
to  20/.,  to  be  paid  to  the  adverse  party  when  the  d^op 
or  order  appealed  from  is  not  varied  in  any  matefal 
point,  together  with  the  further  taxed  costs  occasioned 
by  the  appeal  or  re-hearing,  unless  the  C!ourt  shall 
otherwise  order."  The  subject  had  been  before  the 
Chancery  Commissioners;  and  they  had  introduced  into 
their  report  a  recommendation  which  it  seemed  to  be 
the  object  of  the  forty-second  order  to  carry  into  effisct 
Mr.  Combe  also  referred  to  the  order  of  Lord  Lougk' 
borough^  and  the  construction  which  it  had  uniformly 
received  in  practice. 

The  Lord  Chancellor  said  he  considered  the  de- 
posit to  be  in  the  nature  of  a  security  for  costs;  an^ 
that  for  the  purpose  of  putting  a  sensible  constructioo 
on  the  forty-second  order,  he  must  read  the  words 
"  unless  the  Court  shall  otherwise  order  "  as  governing 
all  the  preceding  clauses  of  the  sentence,  and  applicable 
to  the  deposit  as  well  as  to  the  costs.     To  adopt  the 

other 
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other  construction,  would  in  truth  be  to  impose  a  penalty        18.91. 
of  20/.  upon  an  appeal.     Consistently  with  his  judgment 
in  this  case  that  no  costs  were  to  be  given  to  either 
party,  he  should,  therefore,  as  a  matter  of  course  direct 
the  deposit  to  be  returned. 


His  Lordship  acted  on  the  same  principle  in  Portman 
V.  -ftf/7/,  18th  March  1831,  and  in  several  other  cases,  in 
which  he  affirmed  the  decree  of  the  Court  below  with- 
out costs. 


HOOD  V.  WILSON.  ^^^  i^. 

KiiHIS  was  the  bill  of  a  creditor,  suing  on  behalf  of  Costs,  as 
"*■    himself  and  other  creditors,  and  praying  the  admi-  ijcitor  and 

nistration  of  the  assets  of  a  deceased  debtor.     The  fund  cjjcnt,  will  be 

.  allowed  to 

had  proved  insufficient  to  satisfy  all  the  debts.  »     the  Plaintiff 

in  a  crediton' 
suit,  where 
Sir  E.  Sugden  asked  for  the  costs  of  the  Plaintiff,  there  u  a 

4$  between  solicitor  and  client.  He  stated  that 
where  a  bill  was  filed  for  the  general  benefit  of  cre- 
ditors or  legatees,  and  the  estate  proved  deficient,  the 
Court  had  been  of  late  years  in  the  habit  of  giving 
the  plaintiff  his  costs  of  the  suit  as  between  solicitor 
and  client.  This  rule  had  been  adopted  by  Lord 
lAfndhurst  in  Turner  v.  Turner;  and  it  had  also  been 
recently  sanctioned  by  the  present  Master  of  the 
Rolls  (a),  and  the  Vice-Chancellor.  (&) 

Mr. 

(a)  Chmum  v.  Bewet^  5  Ruts.         (h)  Tootal  v.  Spictr^  4  Sim. 
29.     Rowlands  y.  Tucker^ yo\,'u      510. 
p.  tZS.  svprh. 
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Mr.  Agar^  contriy  denied  that  any  soch  general 
practice  bad  been  established,  whatever  might  have  been 
done  in  particular  cases.  Lord  Eldojtf  though  repeal- 
ediy  applied  to  for  that  purpose,  had  uniformly  refined 
to  lay  down  such  a  rule. 


The  Lord  Chancellor  said  he  saw  no  reason  why 
he  should  depart  from  what  appeared  to  be  the  rule 
adopted  in  the  other  branches  of  the  Court,  and  he 
therefore  gave  tlie  Plaintiff  his  full  costs,  (a) 


(a)  The  rule  appears  to  he 
now  well  established,  provided 
there  is  a  deficient  fund.  See, 
in  addition  to  the  cases  referred 


to,  Larkins  y.  Parion,  S  Mylne 
4-  Keen,  520.  Brodie  y.  BoUon, 
3  Mylne  4*  Keen,  1 68. 


Jnfy  SI. 


OGLE  V.  BRANDLING. 


T^/TR.  JACOB  stated  that  this  case  related  to  the  cos- 
tody  of  a  young  lady  who  was  a  ward  of  the  Court, 


The  consent 
of  both  parties 
is  not  neces- 
sary to  a  pri-    and  that  some  of  the  disclosures  made  in  the  affidavits 

were  of  so  distressing  a  kind  as  to  render  it  in  his  qn- 

nion  a  proper  case  to  be  heard  in  private. 

Mr.  Ellison  and  Mr.  Mathews  said  that,  on  behalf  of 
their  client,  they  could  not  consent  to  a  private  hearing: 
there  was  nothing  which  in  their  judgment  made  such  a 
course  necessary,  and  they  were  anxious  to  have  the  mat- 
ter heard  and  disposed  of  at  once. 


The  Lord  Chancellor   said  he  would  direct  the 
case  to  be  heard  in  private,  notwithstanding  that  one  of 

the 
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the  parties  withheld  his  consent;  he  would  act  on  that        1831. 
as  on  other  similar  occasions  upon  the  responsibility  of       ^'  ' 
the  counsel,  who  gave  him  the  assurance  that  a  private  «. 

hearing  was  proper.  Beandung. 

The  case  was  accordingly  heard  in  the  private  room. 

The  Lord  Chancellor  subsequently  followed  the 
same  course  in  several  other  instances,  (a) 

(a)  See  In  the  Mailer  of  Lord  PorttmotUh^  Coop,  106.     , 


BOYS  V.  WILLIAMS. 


July  30, 


THE  will  o(  Elizabeth  Shields  bearing  date  the  9tli  of  A  testatrix  by 
December  1817,  after  devising  her  freehold  mes-  f  c^ic»\6«7 

'  ^  to  A,  and  Ai. 

suages  and  premises  to  divers  persons  therein  named,  pro-  "  sol,  each  of 
ceeded  as  follows :  — "I  give  unto  the  nephews  and  nieces  annuities^ 

of  my  late  husband  300/.  stock,  5/.  per  cent,  navy  an-  "o^  standing 
.  .  "  .  in  my  name." 

nuities,  to  be  divided  among  them  m  equal  shares  and  At  the  date 

proportions.    I  also  give  to  my  cousins  Elizabeth  Brown,  ^^^^  codicil 
Charlotte  Richardson,  and  Thomas  Richards,  2001.  stock,  death,  she 
each,  51.  per  cent  navy  annuities.     I  also  give  to  my  fo^n'^^^nnuitjeft 

relations  Jofiathatii  King  and  Sarah  his  wife,  200/.  stock  sufficient  to 

answer  this 
5/.  per  cent,  navy  annuities ;  and  to  my  relations  David  bequest  spe- 

Shore  and   his   brother  Samuel  100/.  each  of  the  like  cifically,  but 

not  also  to 
stock."     The  will  then  gave  legacies  of  sums  of  4/.  per  satisfy  certain 

cent  stock  to  various  individuals  and  charities,  to  the   t^**^*^^  ^ 

amount  in  all  of  1300/.  of  that  stock.  the  other  tes- 

'Ybe  tamentory 
papers  upon 
the  same  stock.    Evidence  as  to  the  state  and  value  of  the  testatrix's  property  in 
the  funds  at  those  respective  times  was  admitted  ^  and  on  the  effect  of  that  evidence, 
and  the  language  of  the  testamentary  papers,  taken  together,  the  bequests  to  A* 
and  M.  were  held  not  to  be  specific,  but  pecuniary. 
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18S1.  The  testatrix  subsequently  made  a  codicil  dated  the 

6th  ot  April  1818)  which  contained  the  following  pas- 
sage :  — •  ^*  Whereas  I  have,  since  the  executing  of  mj 
last  will  and  testament,  exchanged  my  5L  per  cent 
navy,  and  4/.  per  cent.  Bank  of  England  stocks,  into  the 
Bank  of  England  long  annuities  stock  ;  I  do  by  these 
presents  declare  my  will  to  be  that  all  l^cies  in 
my  will  shall  be  paid  out  of  my  present  stock,  that  is  to 
say,  the  legacies  in  the  five  per  cents,  navy,  and  four  per 
cents,  shall  be  paid  by  the  same  amount  in  the  long 
annuities,  5L  per  annum  for  100/.  five  cents^  and 
4/.  per  annum  for  100/.  four  per  cents.,  and  in  the  same 
proportion  for  less  sums.'' 

Another  codicil,  of  the  8th  of  May  1821,  (in  the 
pleadings  called  the  third  codicil)  made  some  alteratioDS 
in  the  disposition  of  the  real  property  devised  by  the 
will,  and  concluded  in  these  words ; — *^  I  likewise  give 
unto  Amelia  Shields  Boys  and  Maty  Boysj  daughters  of 
Thomas  and  Mary  Bqys^  50/.,  each,  of  Bank  long  annuities 
stock,  now  standing  in  my  name." 

A  memorandum,  dated  the  27th  of  Jtdy  1827,  and 
also  proved  as  a  testamentary  paper  contained  the  follow- 
ing passage ; — "  The  estate  left  to  Charlotte  Richardson 
to  go  to  Samuel  Shorty  baker,  of  Ittmkflfn  Green,  and 
100/.  Bank  five  per  cent,  annuities;  to  the  children  of 
the  late  Thomas  Richards  of  Islcworth,  10/.  per  annum 
out  of  the  same  stock,  to  be  divided  share  and  share 
alike ;  to  my  servant  Elizabeth  Chandler  the  sum  of  5L 
a  year  for  her  natural  life,  out  of  the  same  stock.  The 
testatrix  died  on  the  8th  of  September  1838, 

The  question  in  the  cause  was,  whether  the  bequests 
to  the  Plaintifis,  Amelia  5.  Beys  and  Maty  Beys  were 

qpeofic 
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specific  legacies  of  50/.  of  the  testatrix's  stock  in  the        18S1. 

long  annuities,  or  legacies  of  50L  sterling  charged  upon        ^~^' 

that  stock.  V. 

Williams. 

At  the  hearing  of  the  cause  before  the  Vice-Chan- 
cellor the  depositions  of  Peter  Fenn^  a  clerk  in  the  Bank 
of  England,  and  also  of  a  broker,  who  spoke  to  the 
nature,  amount,  and  market  value  of  the  stock  standing 
in  the  bank  in  the  testatrix's  name,  at  the  several  times 
of  the  execution  of  her  will  and  third  codicil,  and  of  her 
death,  were  tendered  in  evidence,  to  shew  that  the  lega- 
cies in  question  to  Amelia  S.  Boys  and  Mary  Boys  were 
not  specific  but  pecuniary. 

His  Honor  rejected  these  depositions  as  inadmissible, 
and  decided  that  the  legacies  were  gifls  of  so  much 
stock  in  the  long  annuities  (a) ;  and  the  Defendants 
thereupon  appealed.  ' 

Sir  £.  Sugden  and  Mr.  Richards,  for  the  appeal, 
said  it  would  be  convenient  in  the  first  place  to  have,  the 
question  determined,  whether  his  Honor  was  right  in 
rejecting  the  depositions.  They  submitted  that  inas- 
much as  the  evidence  was  offered  only  to  aid  the  con- 
struction of  words  which  were  in  themselves  equivocal, 
and  not  to  control  or  do  violence  to  the  meaning  of  the 
will,  it  ought  to  have  been  admitted.  ^^Bank  long 
annuities  stock"  was  not  a  correct  designation  of  any  ex- 
isting species  of  government  stock.  The  Court  in 
forming  its  judgment,  had  a  right  to  whatever  assistance 
could  be  derived  from  being  placed,  as  it  were,  in  the 
chair  of  the  testatrix,  and  knowing  with  respect  to  the 
state  of  her  property,  all  the  facts  which  she  must  have 

known 

(a)  5  Sim.  563.  where  the  te»-      port  of  the  depositions  are  very 
tamentaiy  papers  and  the  pur-     fully  stated. 

Vol.  H.  Z  z 
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18S1.  known  and  had  present  to  her  mind  at  the  time  when 
she  sat  down  to  dispose  of  it;  Fonnereau  t.  P€yntz{a\ 
Selwood  V.  Mildmay  (i),  Colpoys  v.  Colpoys  (c),  Ijonoe  v. 
Lord  Huntingtower.  {d)  In  ITie  Attorney-General  t. 
Grote  {e)  a  case  very  similar  to  this^  where  the  evidence 
had  been  rejected,  Lord  Eldon  on  appeal  afterwards 
admitted  it ;  and  upon  the  effect  of  that  evidence  be  re- 
versed the  decision  of  Sir  W*  Grants  and  cut  dowo 
legacies,  which  had  been  held  upon  the  words  to  be 
legacies  of  so  much  stock,  to  mere  money  legacies,  {g) 

Mr.  P&pys  and  Mr.  Kinderdey^  contra^  oootended 
that  there  was  no  ambiguity  apparent  on  the  fiioe  of 
the  will ;  and  it  was  only  the  introduction  of  evidence, 
as  to  the  state  of  the  testatrix's  property  that  eoold 
create  the  smallest  doubt  or  uncertainty  on  the  subject. 
The  bequest  was  of  **  50/.,  each,  of  Bank  long  annuities 
stock  now  standing  in  my  name."  The  expression 
**  Bank  long  annuities  stock  "  might  not  be  technically 
accurate,  but  the  meaning  was  not  the  less  certain. 
Nothing  indeed  could  be  more  clear  or  q)ecific ;  and  it 
was  impossible  to  hold  that  evidence,  shewing  thai 
the  testatrix  probably  intended  something  differeol 
from  what  she  had  in  so  many  words  said,  namely,  to 
give  50/.  of  the  Bank  long  annuities  there  deseribed^ 
was  not  tendered  for  the  purpose  of  controlling  and 
doing  violence  to  the  plain  import  of  the  words. 
the  purpose  of  aiding  construction,  the  Court  bid 
right  to  look  at  extrinsic  evidence  as  to  the  state  of 
the  property  at  all ;  Hoper  on  Legacies,  (h)  The  de» 
cision  of  Lord   ThwrUm  in  Fonnereau  v.  Poyntz  had 

been 

{a)  1  Bro.  C.  C,  472.  (e)  5  Mer.3\6. 

{b)  3  Vet.  306.  (g)  See  a  note  of  Lord  JBUba^ft 

(ff)  Jac,  451.  judgment,  p.  699.  tfi^in^ 

(<0  4  Ruu.  532.  n.  (A)  Vol.  L  p.  270. 
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been  frequently  disapproved  of;  but  even  if  its  au-  1891. 
thoritj  were  undisputed,  it  was  a  case  of  very 
peculiar  circumstances,  the  language  being  equivocal 
and  hardly  intelligible,  unless  reference  was  had  to 
the  explanation  afibrded  by  the  evidence.  Besides,  in 
that  case,  as  well  as  in  Sehoood  v.  Mildmay^  a  latent 
ambiguity  was  caused  by  the  fact,  that  upon  the  words 
as  they  stood,  there  was  no  fund  in  existence  to  answer 
the  legacies.  That  was  not  so,  however,  in  the  present 
instance;  for  the  testatrix  when  she  made  her  will, 
and  also  on  the  day  of  her  death,  had  an  amount  of 
long  annuities,  standing  in  her  name,  more  than  suf- 
ficient to  satisfy  the  specific  legacies  in  question.  In 
Colpoys  V.  Colpoys  and  in  the  Attomey-General  v.  Grote, 
inaccurate  and  equivocal  expressions  were  used,  which 
could  only  be  explained  and  reconciled  by  referring 
to  matter  dehors  the  wiU. 

The  Lord  Chancellor  said  that  upon  the  question 
of  the  admissibility  of  the  evidence,  he  should  not 
trouble  counsel  to  reply,  as  he  entertained  no  doubt 
whatever  that  there  had  been  a  miscarriage  in  that 
part  of  the  Vice-Chancellor's  judgment.  To  the  pro- 
position, that  because  the  words  of  the  will  were  clear 
upon  the  face  of  them,  extrinsic  evidence  was  inad- 
missible, it  was  wholly  impossible  to  accede;  that 
being  the  case  of  a  latent  ambiguity,  the  very  case 
which,  according  to  all  the  text  writers,  formed  the 
exception  to  the  general  rule  against  admitting  parol 
evidence  to  explain  or  construe  the  words  of  the  in- 
strument. It  was  because  the  ambiguity  was  not 
patent,  but  latent,  that  is  to  say  discoverable  only 
upon  reference  to  the  subject-matter  upon  which  the 
will  purported  to  operate,  that  the  Court  was  jus- 
tified in  resorting  to  extrinsic  evidence  at  all.  It 
was  perfectly  true  that  the  Court  was  not  at  liberty 

Zz  2  in 
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in   the   case   of   any   written    instrument^ 
will  of  real  or  personal  estate,  or  a  deer' 
into  the  consideration  of  the  question 
any   matter   furnished   by   extrinsic 
purpose  of  giving  a  different   ni'    », 
from  that  which   their  plain  iir  \ 
Court  was  not  at  liberty   by     ^-' 
rule  the  construction,  which  v  ■.    \ 
on   the   face  of  the   instrun 
position   was   perfectly  co 
of  evidence  to  explain,  tJ^^ 
guage.  to  aid  though   '-    ' 
struction.  ^.'" 


His   Lordship   tl 
authorities  which 
present  was,  in    \ 
testimony  migl  •"    ^ 
principles   lai  - 
cially  in  Ft  '> 
that  where  ^ 
brought  -' 
cumstar 
its  pr< 


remo 

whi 

on 


6«of 
^  right  to  enter 
Mer  (6),  JVomt  t.  Hm- 
.atained  that  if  •  the  testniis 
^  date  of  her  third  oodka  nU 
•tesy  these  two  legacies  would  \tat 
J  ,  charge  on  any  other  stock  she  m^ 

y4d  with  the  proceeds  ?    In  all  the  casei  in 
jsoM  as  to  the  state  and  value  of  the  prapo^ 
Xjtt  admitted,  the  bequest  was  general,  of  so 
yi  of  a  particular  stock  belonging  to  the  tesMoi^ 
^  no^  as  here^  of  so  much  of  a  particular  stock  de- 
scribed as  then  standing  in  his  nanile ;  and  in  all  of  tbai^ 

moreovcff 

(a)  4  K«.  56S.  (4)  4  Yn.  74S.  (c)  S  AfodL  MS. 
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Jersey  (a)  in  the  House  of  Lords*  The  decision  of  1831. 
Sir  W.  Grant  in  The  Attorney-General  v.  Grrote  might 
perhaps  have  created  some  doubt  with  respect  to  the 
principle ;  but  that  decision  had  been  reversed  by  Lord 
Eldony  and  could  no  longer  be  considered  as  an  au- 
thority. Upon  these  grounds  he  was  clearly  of  opinion 
that  the  evidence  tendered  must  be  admitted. 


The  depositions  were  then  read,  from  which  it  ap-* 
peared  that  on  the  9th  of  December  1817 ^  when  the  test- 
atrix made  her  will,  she  possessed  1560/.  navy  five  per 
cents,  and  1 400/.  four  per  cents,  standing  in  her  name, 
and  no  other  sum  of  Bank  annuities  or  government  stock: 
that  on  the  8th  May  1821,  the  date  of  the  third  codicil, 
she  possessed  the  sum  of  154/.  per  annum  long  an- 
nuities standing  in  her  name,  being  of  the  value  of 
2887/.  105.  at  the  market  price  of  the  day,  but  no  other 
sum  of  Bank  annuities  or  government  stock:  and  that  on 
the  8th  of  September  1 828,  the  day  of  her  death,  she  pos- 
sessed the  sum  of  176/.  per  annum  long  annuities  stand- 
ing in  her  name,  being  of  the  value  of  8542/.,  at  the 
market  price  of  the  day,  and  no  other  sum  of  Bank 
annuities  or  government  stock. 

Sir  £.  Sugden  and  Mr.  Richards  then  submitted,  that 
upon  the  whole  context  of  these  testamentary  papers, 
especially  when  considered  in  connection  with  the  state 
of  the  testatrix's  funded  property,  as  it  was  now  disclosed 
to  the  Court  by  the  depositions,  the  testatrix  must  have 
necessarily  meant  to  give  to  the  Misses  Boys  a  sum  of 
50/.  sterling  each,  out  of  her  long  annuities,  that  being 
the  only  stock  of  any  description  which  she  then  pos- 
sessed, to  answer  all  the  numerous  legacies  which,  by 

the 
(a)  5tBrod,^  Bmg.SSl. 
Zz  S 
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IBS  1.  the  codicil  of  the  6th  of  April  1818,  were  expressly 
!g^  "~  charged  upon  that  stock.     Upon  any  other  oonstrucdon 
V.  the  codicil  of  the  8th  of  May  1821  would  operate  as 
ILLIAM8.  ^^  almost  total  revocation  of  the  will. 

Mr.  Pept^s  and  Mr.  Kinderdey^  on  the  other  side, 
contended  that  the  evidence  as  to  the  state  and  value 
of  the  testatrix's  funded  property  did  not  carry  the  ap- 
pellants' case  further  than  the  words  of  the   will  and 
codicil  had  done.     That  was  the  opinion  expressed  by 
his  Honor  in  the  Court  below.     If  the  legacies  to  the 
Misses  Boys  were  specific  (and  that  th^y  were  so  upon 
the  terms  of  the  gift  it  was  impossible  to  deny)  all  that 
remained  for  the  Court  to  do  was  to  inquire   whether, 
at  the  time  of  the  testatrix's  death,  she  possessed  a  fimd 
to  answer  them  specifically ;  and  to  that  extent,  and  for 
that  purpose  only  was  the  parol  evidence  now  to  be  re- 
ceived ;  Innes  v.  Johnson  (a).     The  amount  or  value  <^ 
the  fund  at  other  times,  or  with  reference  to  other  claims 
which  might  possibly  be  made  on  it,  especially  if  those 
claims  were  merely  pecuniary,  was  immaterial ;  the  Court 
in  putting  its  construction  upon  the  language  of  bequests 
which  were  in  form  specific,  having  no  right  to  enter  into 
such  considerations ;  Kirby  v.  Potter  (6),  NotTts  v.  //ar- 
rtson  (c).     Would  it  be  maintained  that  if  •  the  testatrix 
had  subsequently  to  the  date  of  her  third  codicil  sold 
all  her  long  annuities,  these  two  legacies  would  have 
been  good  as  a  charge  on  any  other  stock  she  might 
have  purchased  with  the  proceeds  ?     In  all  the  cases  in 
which  evidence  as  to  the  state  and  value  of  the  proper^ 
had  been   admitted,   the  bequest  was   general,   of  so 
much  of  a  particular  stock  belonging  to  the  testator, 
and  not,  as  here,  of  so  much  of  a  particular  stock  de* 
scribed  as  then  standing  in  his  nanfe ;  and  in  all  of  them, 

moreover, 

(a)  4  Vet.  568.  (b)  4  Vet.  748.  (c)  a  Mad.  268. 
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moreover^  there  had  been  so  much  variation  and  incor-  1881. 

rectness  in  the  language  in  which  the  different  legacies  -  ~ 

alleged  to  be  specific  were  given,  that  upon  the  face  of  v. 

the  will  itself,  a  reasonable  doubt  as  to  the  meaning  Williami. 
was  raised. 

Hhe  Lord  Chancellor. 

The  Court  is  now  called  upon  to  put  a  construction 
upon  these  testamentary  papers,  with  the  aid  of  all  the 
light  to  be  gained  from  the  knowledge  which  the  testatrix 
was  herself  possessed  of  with  respect  to  her  funded  pro* 
perty,  and  which  must  be  presumed  to  have  influenced 
and  guided  her  at  the  time  when  she  proceec^ed  to  dis- 
pose of  it.     It  is  vain  to  say  that  the  evidence  shall  be 
let  in  for  one  purpose,  namely,  to  shew  that  these  lega- 
cies must  be  specific  because  there  is  a  fund  to  answer 
them,  and  that  it  shall  not  also  be  received  for  the  pur- 
pose of  shewing  the  amount  and  value  of  the  fund,  with 
a  view  to  the  decision  of  that  same  question.     The  cases 
of  Selwood  V.  Mildmat/y  and  Fonnereau  v.  Poyntz  point  at 
no  such  distinction  or  restriction ;  and  no  such  restric- 
tion has  been  suggested  by  Lord  Eldon  in  The  Attorney^ 
General  v.  Grote.{a)     If  the  evidence  as  to  the  state  and 
value  of  the  property  is  to  be  admitted  for  one  purpose, 
it  must  be  admitted  for  all ;  the  principle  being,  that  in 
order  the  better  to  come  to  a  correct  conclusion  on  the 
whole  of  the  testamentary  dispositions,  the  Court  has  a 
right  to  the  assistance  to  be  derived  from  being  placed 
as  much  as  possible  in  the  position  of  the  testator,  so  as 
to  see  with  his  eyes  and  understand  his  feelings  at  the 
time  when  he  exercised  hLs  disposing  power ;  and  having 
now   the  benefit  of  that  assistance   I   am   clearly   of 
opinion  that  these  must  be   considered  as  mere   pe- 
cuniary legacies,  intended  to  be  charged  upon  the  stock 

in  question. 

It 

(a)  p.  699.  infra, 

Z  z  4 
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1831.  It  was  said  with  truth  that  when  the  l^acies  are 

specific,  it  is  a  matter  of  no  importance  to  ascertain 
what  was  the  value  of  the  fund  either  at  the  time  of  the 
testator's  death  or  at  the  date  of  the  will ;  for  all  that 
would  result  from  a  deficiency  of  the  fund  would  be 
that  some  parties  would  go  unpaid.  But  the  very 
question  here  is,  whether  the  legacies  are  specific  or 
not;  and  in  determining  that  question,  the  Court  is 
clearly  called  upon  to  look  at  the  state  and  amount  of 
the  testatrix's  property  with  reference  to  the  provisions 
contained  in  the  whole  of  the  testamentary  papers,  and 
will  not  lightly  assume  that  she  has  given  l^acies  with- 
out any  intention  that  they  should  enure  for  the  benefit 
of  the  legatees.  The  Court  always  leans,  where  withoot 
violence  to  the  words,  and  in  fairness,  it  can  do  so, 
towards  such  a  construction  as  will  make  the  whole  will 
effectual,  rather  than  to  a  construction  which  would  ren- 
der one  half  or  two  thirds  of  its  provisions  utterly  in- 
operative. 

Now  I  desire  to  know  in  what  respects  this  case 
differs  from  the  others  in  which  evidence  of  the  state 
and  value  of  the  property  has  been  received  in  aid  of 
the  construction  ?  It  is  said  that  here  the  probability 
that  these  legacies  were  intended  to  be  pecuniary  is  not 
so  great  as  it  was  in  those  cases ;  and  it  is  further  said, 
that  the  words  designating  the  subject-matter  of  the 
gift  are  stronger  and  more  specific  than  in  them ;  but  I 

confess  I  see  no  substantial  distinction  between  ^^ L 

in  long  annuities  to  be  transferred  by  my  executors  to 
the  legatees,"  the  expression  used  in  Fonnereau  v. 
Pqyntz^  and  **  50/.  each  Bank  long  annuities  stock  now 
standing  in  my  name,"  the  expression  with  which  I  have 
here  to  deal.  In  both  cases  equally  the  testatrix  appears 
to  me  to  be  plainly  dealing  with  her  own  fund,  and  that  a 
fund  which  she  conceived  she  then  had  in  her  possession. 
The  same  observation  appears  to  have  occurred  to  Lord 

Eldtm 
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Eldon  in  The  Attorney^General  v.  Grote  with  respect  to  1831. 
the  expression  <^  further  part  of  my  stock,"  as  indicating 
an  impression  on  the  mind  of  the  testatrix  that  she  was 
dealing  with  stock  which  she  then  actually  had.  That 
expression  appears  to  me  to  be  quite  as  strong  in  favour 
of  holding  the  legacy  there  given  to  be  specific,  as  any 
words  which  are  to  be  found  in  this  will.  Nevertheless 
Lord  Eldon^  upon  the  effect  of  that  expression,  con- 
sidered in  connection  with  the  rest  of  the  will,  and  as 
elucidated  by  the  evidence  with  respect  to  the  state  and 
value  of  the  property,  determined  that  the  legacies  of  so 
much  of  the  testatrix's  long  annuities  stock  were  to  be 
construed  as  mere  money  legacies  charged  upon  that 
stock. 

Any  intimation  which  his  Honor  may  have  thrown  out, 
as  to  what  his  opinion  might  have  been  if  the  evidence 
were  admitted,  must  have  been  entirely  extra-judicial. 

Judgment  reversed. 
Reg.  Lib.  A.  1880.  fol.  2956* 


ATTORNEY-GENERAL  v.  GROTE.  (a)  ,8,7, 


rpms 

-*•    Eldon 


case  (b)  was  argued  on  appeal  before  Lord  Legacy  of 

;i,  who  had  not  pronounced  judgment  at  the  Annuities 

time  when  he  resicmed  the  Great  Seal;  but  the  follow-  »tock"  held, 

^  upon  the  con* 

ing  written  opinion  was  afterwards  delivered  out  by  his  text  of  the 

Lordship,  the  parties  having  consented  to  accept  it'  as  Jj^^^f ^^ 

his  judgment :  —  gift  as  com- 

«  I  have  PA^<^  ^ith 

*  those  of  the 

(a)  See  the  preceding  case.         {b)  Reported  in  J  Mer,  516.  other  be- 
quests, and 
upon  the  evidence  of  the  state  of  the  funded  property,  to  be  pe^niary  and  not 
specific. 
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1827. 


Attoanet- 
Gbnbral 

V, 

Geotb. 


'*  I  have  very  frequently  given  my  attention  to  thb 
case,  and  I  have  no  hesitation  in  stating  that  I  have  often 
changed  my  opinion  upon  it.  To  say  that  I  have  never 
been  able,  to  my  own  satis&ction,  to  reconcile  the  de- 
cisions to  be  found  in  the  books  upon  cases  which  in- 
volve similar  questions,  is  only  to  repeat  what  I  have 
often  stated  in  Court  The  difficulties  in  this  case  are 
probably  considerably  increased  by  the  Judge's  being 
obliged  to  take  the  will  and  codicil  as  they  are  to  be 
found  in  the^probate,  although  it  is  very  possible  that 
their  contents,  when  the  testatrix  made  them,  might  in* 
flnence  the  construction  of  such  parts  as  must  now  be 
taken  to  be  the  whole  of  the  will  and  codiciL 


*^  I  think  there  is  evidence  upon  the  (ace  of  the  will 
that  the  testatrix  meant  the  legacies  which  she  connects 
with  the  word  *  stock '  to  be  legacies  of  stock  which  she 
had.  She  uses  the  expression  *  further  parts  of  sy 
stock;'  and  where  the  testatrix  uses  the  expression  *ff^ 
stock,'  I  conceive  she  means  to  give  what  she  has. 

*^  The  question  is  whether,  where  she  gives  100^  long 
annuities  stock,  she  means  the  same  as  if  she  had  given 
loo/,  per  annum  long  annuities.  It  is  difficult  to  get 
rid  of  a  strong  impression  which  the  repeated  variations 
of  the  terms  ^  gifts  of L  per  annum  bank  long  an- 
nuities,' and  of  the  terms  ^  100/.  long  annuities  stock,' 
to  be  found  in  this  will,  create  in  the  mind  of  a  person 
reading  the  will.  It  is  difficult  to  conceive  that  the 
testatrix  really  meant  the  same  thing  in  both  cases. 
But  individual  belief  ought  not  to  govern  the  case ;  it 
must  be  judicial  persuasion. 


"  Parol  evidence,  if  there  were  any,  of  what  the  test- 
atrix meant,  will  not  do.     In  Stafford  v.  Horton  (a),  as  I 

understand, 

(a)  1  Bro,  C.  C.  482. 
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understand  it,  parol  evidence,  or  what  could  only  have        1827. 
been  proved  by  parol  declarations,  was  held  not  to  be    aj^o^^^. 
admissible  to  control  the  words  of  the  will.     After  fre-      Gens&al 
quently  changing  my  opinion  upon  the  present  caset  as       Grotx. 
I  apprehend  evidence  of  the  state  of  the  funded  pro- 
perty of  the  testatrix  may  be  resorted  to,  I  have  come 
to  the  conclusion  that  there  is  enough  in  the  terms  of 
the  gift  and  the  state  of  the  property,  taken  together,  to 
authorise  a  Court  in  saying,  that  the  100/.  were  not  to  be 
100/.  per  annum,  but  so  much  stock  as  would  be  suffi- 
cient to  pay  lOOL     Those  terms  and  that  state,  taken 
together,  seem  to  me  to  authorise  this  construction  of 
the  legacies,  as  reasonably  as  any  words  in  Fonnereau 
V.  Poyntz  authorised  a  limited  construction  of  sums  in 
long  annuities  in  that  case. 

*^  This  is  the  opinion  I  have  finally  formed  after  giving 
repeated  attention  to  (every  part  of  the  gifts  in,  and  con- 
tents of  the  will  and  codicil,  and  to  all  the  reasoning  I 
have  met  with  in  reports.  That  this  is  a  very  doubtful 
case,  and  that  therefore  no  opinion  of  mine  upon  it,  or, 
as  I  think,  of  any  body,  can  be  justly  represented  as  un- 
questionably right,  I  admit;  but  such  as  my  opinion  is, 
I  have  stated  it  If  it  is  acted  upon,  the  legacy  in 
question  is  100/.  and  not  100/.  per  annum.'' 


**  His  Lordship  doth  order  that  such  part  of  the  decree 
made  on  hearing  this  cause  on  the  22d  day  otjuly  18179 
as  declares  that  the  several  legacies  of  long  annuities 
and  long  annuity  stock  mean  so  much  in  the  long  annui- 
ties, be  reversed ;  and  doth  declare  that  the  said  several 
legacies  of  long  annuities  and  annuity  stock  mean  so 
much  in  money,  to  be  raised  by  sale  of  a  sufficient  part 
of  the  said  testatrix's  bank  long  annuities.     And  it  is 

ordered 
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1827. 


Attoaney* 
General 

p, 
GaoTB. 


ordered  that  the  said  decree  be  also  varied  by  directing 
that  the  costs  of  the  relator,  thereby  directed  to  be  taxed, 
be  taxed,  as  between  solicitor  and  client,  and  in  all  other 
respects  it  is  ordered  that  the  said  decree  be  afi&rroed.'' 


1831. 

Dm.  5.  10. 

A  second  re- 
hearing, after 
the  cause  has 
been  heard 
and  decided 
in  the  court 
below,  and 
once  reheard 
on  appeal  by 
the  Lord 
Chancellor,  is 
not  a  matter 
of  right,  but 
an  indulgence 
which  the 
Court  will 
only  grant  on 
a  special  case 
made. 


DEERHURST  v.  The  Duke  of  ST.  ALBAN'S. 

THIS  was  a  petition  of  appeal  from  a  decision  of 
Lord  Lyndhurst,  The  case  had  been  originally 
heard  and  decided  by  Sir  John  Leach  when  Vice-Chan- 
cellor.  (a)  It  was  afterwards  heard  on  appeal  by  Lord 
Eldorij  who  resigned  the  Great  Seal  before  delivering 
judgment;  and  it  was  heard  a  second  time  on  appeal  in 
December  1829,  by  Lord  Lyndhursty  who,  on  the  day 
he  quitted  office,  handed  his  written  judgment  to  the 
registrar,  simply  affirming  his  Honor's  decree.  A  pe- 
tition was  now  presented,  and  came  on  for  argument, 
praying  that  Lord  Lyndhwrsfs  decision  might  be  re- 
heard. 

Sir  jB.  Sugden^  for  the  Respondents,  took  a  preliminary 
objection,  that  the  Appellants  had  no  right  to  a  second 
rehearing.  They  might  have  two  hearings  in  the  Court 
below,  and  were  then  entitled  to  one  rehearing  in  the 
Court  of  Appeal;  but  they  could  not  have  the  cause  twice 
heard  in  that  Court 


The  Lord  Chancellor,  considering  that  it  involved 
an  important  question  of  practice,  directed  the  petition 
to  stand  over,  that  he  might  have  the  benefit  of  the 
assistance  of  the  learned  Judges  in  the  other  branches 

of 

(a)  5  Mad.  S5S. 


CASES  IN  CHANCERY.  .70S 

of  the  Court,  and  that  the  Appellants'  counsel  might  be        18S1. 

prepared  to  argue  the  point.  -  "^Z 

Deerhuast 

The  preliminary  objection  was  this  day  very  fully    The Dukeof 
argued  before  Lord  Chancellor  Brougham^  assisted  by 
the  Master  of  the  Rolls  and  the  Vice-Chancellor.  Dec.  lo. 

Sir  E.  Sugden  and  Mr.  C.  BomiUy^  in  support  of  the 
objection. 

Mr.  Pepysj  Mr.  Preston^  and  Mr.  Hodgson^  contrd. 

The  case  was  argued  on  both  sides  upon  the  naked 
question  of  right,  without  reference  to  any  special  cir- 
cumstances which  might  be  supposed  to  arise  from  the 
nature  of  the  proceedings,  or  the  manner  in  which  the 
judgment  appealed  from  was  delivered.  It  was  ad- 
mitted on  the  part  of  the  Respondents,  that  the  objection 
did  not  apply  to  motions  or  to  petitions  in  bankruptcy. 
The  following  authorities  were  referred  to;  —  Brown 
V.  Higgs  (a),  Nott  v.  HiU  (J),  Porter  v.  Hubert  (c), 
Ej/ton  V.  Eyton  [d)^  Falkland  v.  Cheney  (e)j  Baoey  v. 
&mith  (g),  ISfoel  v.  Robinson  (A),  Hawel  v.  Hatoel  («)f 
Parker  v.  Dee  (A),  Fox  v.  Macreth  (/),  East  India  Com-' 
pany  v.  Boddam  (m)y  Williams  v.  Goodchild  (»),  Giffard  v. 
Hort  (p\  Waldo  v.  Caley  {p\  Buck  v.  Fawcett  ( j),  Black- 
bum  V.  Jepson,  (r) 

The 

(a)  8  Vet,  561 »  the  older  cases  are  stated  and 

{b)  1  Vem,  167.  commented  upon, 

(c)  2  Ch.  Rep.  85.  (m)  13  Vet.  481. 

(rf)  4  Bro.  P.  C.  149.  Toml.  ed.  (n)  2  i?f««.  91. 

(e)  5  Bro.  P,  C.  476.  TonU.  ed.  (o)  1  Scho,  ^  Lef.  386. 

{g)  1  r^m.  60.  84.  144.  (/))  16  Ke*.  206. 

(h)  1  r^m.  90.  453,  460.  469.  (q)  3  P.  Wmt.  242. 

(t)  1  Z)ic^.  426.  (r)  2  f><.  <}•  B.  359.    See  also 

(A:)  2  Ch.  Co.  200.  3  Swan.  529.  Ormerod  v.  Hardman^  5  Vet,  792. 

(/)  5  ^ro.  C7.  C.  45.     1  Harg.  Mackintqth  v.  Towntend^  16  Firx. 

«/iiru<.  i4rg.  453.,  where  most  of  330. 
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The  Vice-Chancixlob. 

DESBHUMt        This  is  a  question  that  admits  of  no  doubt,  because, 
Th«  Duke  of  ^^^^^  ^^^  early  books  shew  a  repetition  of  reheariogs 
St.  Auak'i.   to  a  great  and  injurious  extent,  yet  the  case  of  Fox  t. 
Macreth  before  Lord  Tkurlaw  has  in  &ct  decided  the 
very  point  now  in  contest.    That  case  was  first  heard 
by  Lord  Ketiyon,  at  the  Rolls,  then  on  appeal  by  Lord 
TJiurlcw,  when  his  Lordship  a£Srmed  the  judgment  of  the 
Master  of  the  Rolls;  and  on  the  party  attempting  to  have 
*  a  second  rehearing  before  the  Lord  Chancellor,  his  Lord- 
ship considered  the  point,  and  expressly  decided  against 
it :  there  was  then  an  appeal  to  the  House  of  Lords, 
and  no  objection  was  made  to  the  coarse  which  Lord 
T^kurlaw  had  taken.     It  also  appears  that  in  the  year 
'    1 807  the  same  doctrine  was  confirmed  in  the  case  of  The 
East  India  Compamf  v.  Boddam  {a%  before  Lord  Ersldne^ 
in  which  a  question  of  a  similar  nature  came  before  him : 
for  in  that  case  there  had  been  first  a  hearing  at  the 
Rolls;  then  an  appeal  to  Lord  Eldon;  and  finally  a 
petition  of  appeal  against  his  Lordship's  decree,  which 
Lord  Erskine  after  argument  refused  to  rehear. 

In  this  case  there  has  been  a  judgment  pronounced 
by  the  Master'  of  the  Rolls  when  Vice-Chancellor ;  a 
petition  of  rehearing  has  been  heard  and  decided  by 
Lord  Lyndhurst^  although  his  Lordship,  in  consequence 
of  the  reasons  assigned,  did  not  state  the  grounds  of  his 
judgment  at  length ;  and  now  the  attempt  is  to  have  the 
appeal  reheard  before  the  Lord  Chancellor,  who  stands 
in  the  same  situation  as  Lord  Lj/ndhurst  would  have 
done,  had  the  application  been  made  to  him.  It  appears 
to  me  that  the  present  case  is  completely  bound  by 
the  authorities  referred  to,  and  that  the  cases  of  Brawn 

V.  Higgi 

(a)  15  Vet.  481. 
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V.  Higgs  {a)  and  Blackburn  v.  Jepson  {b)  form  no  excep*        1831. 
tions  to  the  rule  which  those  authorities  establish ;  for  in      "      -    -' 

111  1  .  1       T»    11  DSERHUMT 

Broom  v.  Higgs  there  had  been  a  rehearing  at  the  Rolls,  «. 

and  then  the  Lord  Chancellor  heard  the  cause  when  it  ^^^!^ 
was  brought  before  him  on  a  petition  of  rehearing ;  and 
the  like  state  of  circumstances  existed  in  Blackburn  v. 
Jepson.  But  this  is  not  the  state  of  circumstances  we  are 
now  dealing  with,  the  question  here  being,  whether,  when 
the  Judge  below  has  given  a  decision  which  has  been 
solemnly  confirmed  by  the  decision  of  the  Court  above, 
that  same  Judge  shall  be  called  upon  to  rehear  his  de- 
cision. If,  however,  instead  of  having  it  already  fixed, 
we  wanted  a  rule,  it  would  be  wiser  to  adopt  that  of  Fox 
V.  Macreth  (c)  than  to  leave  the  matter  in  doubt  and  un- 
certainty. 

• 

The  Master  of  the  Rolls. 

The  more  regular  mode  would  perhaps  be,  that  the 
party  opposing  a  second  rehearing  should  apply  to  have 
the  petition  of  rehearing  removed  from  the  paper  of  ap- 
peals; but  I  presume  his  Lordship  on  a  point  of  so  much 
importance,  will  not  prevent  a  decision  of  the  question 
upon  a  mere  ground  of  form.  I  consider  this  as  an  ap- 
plication to  rehear  a  judgment  of  Lord  LyndJwrst^  after 
his  Lordship  has  pronounced  a  decision  a£Srming  that 
of  the  Judge  in  the  Court  below. 

It  does  not  appear  to  mc  that  we  are  to  adopt  any  ge* 
neral  rule  with  respect  to  rehearings,  and  I  do  not  think 
that  any  such  rule  can  be  laid  down  as  was  insisted  upon 
in  argument.  Brown  v.  Higgs  and  Blackburn  v.  Jepson 
would  not  fall  within  the  principle  attempted  to  be  es- 
tablished, for  they  were  both  causes  in  which  two  rehear- 
ings were  allowed.  But  the  question  now  is,  not  whe- 
ther 

(a)  8  Fes,  561 .         (6)  S  Ves.  4*  JB.  359.        (c)  Bro.  C.  C.  451 . 


i  <^\   i. 
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1831.  ther  there  is  to  be  a  rehearing  after  a  judgment  at  the 
Rolls,  but  whether,  after  there  has  been  a  hearing  i|i 
the  Court  below  and  another  in  the  Court  above,  the 
S^iSllt^fc:  judgment  on  that  second  hearing  shall  be  again  reheard. 
Upon  this  point  Lord  EldorCs  opinion  in  Bram  ▼. 
Higgs  is  extremely  distinct  There  the  appeal  called 
for  his  judgment,  and  he  said  very  properly,  that  he 
would  not  consent  that  the  judgment  should  go  to  the 
House  of  Lords  as  affirmed  by  him,  without  hearing 
the  argument  upon  it.  That  is  a  very  different  thing 
from  permitting  a  rehearing  of  an  appeal  which  the 
Lord  Chancellor  has  already  once  heard. 

It  is  not,  I  presume,  contended  here  that  there  is  any 
absolute  necessity  of  there  being  no  more  than  two  hear- 
ings. It  is  plainly  a  matter  of  discretion  in  the  Court 
above,  whether,  after  a  hearing  in  two  distinct  Courts,  a 
rehearing  shall  be  permitted.  In  the  early  reports  the 
practice  appears  to  have  been  to  allow  rehearings  as  often 
as  the  caprice  or  passions  of  the  parties  prompted :  but  it 
cannot  be  pretended  that  the  present  practice  is  to  be.go- 
vemed  by  such  precedents ;  and  indeed  we  find  from  the 
case  cited  from  Peere  Williams  (a),  that  in  Lord  TalMs 
time,  his  Lordship  considered  it  as  discretionary  whether 
he  should  permit  more  than  one  rehearing.  In  Fos  v. 
Macreth  (&),  Lord  Thurlam  is  to  be  considered  as  adopt- 
ing this  rule,  that  if  there  has  been  any  decision  in  the 
Court  below,  and  afterwards  one  in  the  Court  above,  the 
latter  Court  is  not  bound  to  grant  the  parties  a  rehearing 
as  a  matter  of  course ;  but  that  special  circumstances  may 
be  shewn  that  would  induce  the  Court  to  give  such  per- 
mission :  and  Lord  Thwrlcm  in  the  judgment  that  has  been 
cited,  distinctly  denied  that  any  authority  should  efer' 
prevent  him  from  adopting  that  rule. 

It 

(a)  Buck  V.  Fawcett,  3  F.  Wm.  S4S.  (^)  5  Brom  C  CL45. 
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It  was  said  the  rule  ought  to  be  established  by  the  liSi* 
legislature.  That  opinion,  however,  cannot  be  seriously 
stated.  The  Lord  Chancellor  has  a  right  to  adopt  those 
rules  of  practice  which  will,  in  his  opinion,  promote  the  r^j^^*v 
ends  of  justice.  Lord  Thurlawh  rule  has  been  followed 
by  LfOrd  Erskine ;  and  the  question  is,  whether  the  Lord 
Chancellor  should  now  depart  from  that  rule.  Now  it 
would  not,  I  conceive,  be  expedient  for  the  administration 
of  justice,  or  consistent  with  the  rule  sanctioned  with 
that  view,  that  after  two  authorities  have  been  deter-r 
mined,  on  so  much  consideration,  a  judge  should  wan- 
tonly depart  from  them. 

But  if  those  authorities  had  never  existed,  the  question 
might  still  be  considered  upon  the  reason  and  principle 
of  the  thing.  The  party  now  asking  a  rehearing  has 
already  had  one  judgment  of  the  Vice-Chancellor's 
Court,  and  a  second  judgment  by  the  Lord  Chancellor ; 
and  now  he  applies  to  have  the  judgment  reheard:  it 
being  still  open  to  him  to  have  a  third  judgment  by  way 
of  appeal  to  the  House  of  Lords.  Is  that  application 
consistent  with  reason  and  equity  ?  or  would  it  not  ra- 
ther be  an  encouragement  to  vexatious  litigation  to  ac- 
cede to  it  ?  I  am  therefore  of  opinion  that  the  rule  is 
now  settled,  not  in  ordinary  cases  to  permit  a  rehearing 
before  the  Lord  Chancellor ;  and  if  it  were  not  so  set- 
tled, I  should  submit  that  such  a  rule  ought  now  to  be 
adopted. 

The  Lord  Chancelxor. 

I  entirely  agree  with  their  Honors  in  the  view  they 
have  taken  of  this  case,  and  upon  the  authorities  to  which 
they  have  referred  it.  The  reason  why  I  was  anxious 
to  have  their  assistance  was  partly  personal  to  myself, 
viz.,  that  the  question  disposed  of  in  one  way,  would 

Vol.  II.  3  A  save 
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1831^        save  me  from  a  considerable  labour, — I  iDean  the  hear- 
j^"^  "       ing  of  two  most  important  appeals,  the  one  at  the  bar, 
V.  and   the  other  that  of  Foumier  v.   Paine,  (a)     But 

^mSm!k*i!  ^  ^**  ^^  anxious  Uiat  it  should  receive  full  discus- 
sion,  and  that  the  weight  of  their  authority  should 
be  added  to  the  decision  of  the  Court,  because,  though 
the  case  appeared  to  leave  no  reasonable  doubt  as  to  what 
the  course  ought  to  be,  yet  it  clearly  i^pears  that  some 
degree  of  uncertainty  must  have  existed,  and  that  the 
question  has  in  some  sort  been  considered  as  open.  Id 
neither  case, — ^neither  in  the  one  before  us,  nor  in  Foamier 
V.  Payne^  was  an  application  made  to  discharge  the  order 
for  setting  down  the  petition  of  rehearing,  but  the 
Respondents  reserved  the  point  till  the  cause  came  oo, 
and  then  took  it  as  a  preliminary  objection.  Upon 
looking  into  the  cases,  I  find  that  Lord  Thwriaw  gave 
a  solemn  and  deliberate  opinion  upon  the  very  pobt 
He  himself  directed  attendance  upon  the  petition,  and 
then  counsel  being  fully  heard  upon  that  attendance,  after 
taking  time,  he  delivered  that  judgment  which  has  been 
considered  in  The  East  India  Company  v.  Baddam  (h) 
as  settling  the  rule.  And  though  it  was  said  that  Tlie 
East  India  Compctny  v.  Boddam  was  only  the  case  of 
Fox  V.  Macreth  over  again,  that  certainly  is  no  retson 
why  it  should  not  be  taken  as  evidence  that  the  practice 
and  understanding  of  the  profession  continued  to  be  as 
Fox  V.  Macreth  (c)  had  determined. 

I  apprehend  that  the  distinction  is  justly  taken  be- 
tween two  rehearings  in  the  Court    below,  and  two 

upon 

(a)  3  Mylne  4r  Keen^  207.  n.  the  cause  itself  was  afUrwardf 

It  ought  to  have   been   there  heard  and  determined  by  Lord 

stated,  that  the  contest  in  that  Brougham^  on  an  apped  iiroB 

case  was  with  respect  to  the  the  original  decree, 

right  to  a  second  rehearing  of  (b)  13  K«i.  491. 

an  order  made  upon  exceptions:  (c)  3  Bro.  C.  C,  45. 
tliat  rehearing  was  refused;  but 
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upon  appeal  here;  not  only  for  the  reason  adverted  to        1831. 
in  the  argument,  but  also  on  the  ground  suggested  by    t^T*^^^**^ 
Sir  E.  Sugden  in  his  reply,    viz.  the  difference  there  p. 

may  be  between  the  first  hearing  of  the  cause  and  the  2^^2/1*5 
hearing  in  the  later  stage,  when  it  has  received  its 
utmost  preparation,  and  every  topic  of  argument  has 
been  weighed  and  considered.  It  is,  of  course,  much 
fitter  that  after  the  cause  has  arrived  at  this  latter  stage, 
a  very  narrow  limit  should  be  fixed  to  such  a  power  of 
rehearing. 

I  understand  there  is  no  intention,  on  either  side,  to 
hold  that  the  rule  is  absolute  and  inflexible.  But  it 
may  well  be  made  a  question  whether  it  should  be  of 
course  to  set  down  the  petition  of  appeal,  under  such 
circumstances,  leaving  the  Respondent  to  raise  the  ob* 
jection ;  or  whether,  for  the  purpose  of  having  the  liberty, 
a  special  application,  shewing  circumstances  to  induce 
the  Court  to  grant  it,  should  not  be  required.  Where  a 
case,  however,  presents  circumstances  of  that  kind,  this 
rule,  I  will  not  say  now  adopted,  but  rather  followed 
firom  the  former  cases,  would  by  no  means  preclude  any. 
such  application,  (a) 


Sir  £.  Sugden  then  applied  that  the  petition  might  be 
dismissed,  which,  after  some  discussion,  was  ordered, 
without  costs.  (6) 

(a)  This  case  has  been  since  ried  to  the  House   of  Lords, 

considered    and     followed     in  where  the  judgment  of  Sir  John 

Moudey  v.   Carr^  .7  Mylne  4*  Leach^  on  the  merits,  was  re- 

Keen^  205,    See  also   The  At^  yersed;  nom.  ToOemache  v.  7%^ 

ionuy-Gentral  y.  Ward,  1  Mjflne  Earl  of  Coveniry,  9i  CL  ^  Fitu 

4'Cratg,449.  611. 

(6)  The  case  was  finally  car- 


3  A  2 


10 


CASES  IN  CHANCERY. 


IBSi, 
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15. 

Trustees  and 
executors  whO| 
for  upwards  of 
a  year  after 
their  testator's 
death,  allowed 
a  considerable 
portion  of  the 
asfets  to  lie 
unproductive 
in  the  hands 
of a  banker 
who  failed^ 
were,  under 
the  circum- 
stances, 
charged  with 
the  lost. 


MOYLE  V.  MOYLR 

^T^HE  testator,  Jo/tn  Moyle^  gave  the  residue  of  bb 
"^  personal  estate  and  effects  to  the  Defendants, 
Charles  Moyle^  John  Smithy  and  Robert  Corser^  his 
trustees  and  executors,  upon  trust,  with  all  convenient 
speed,  to  call  in  his  debts,  and  to  sell  and  convert  into 
money  such  parts  of  his  personal  estate  as  should  not 
consist  of  money,  and  thereout  to  satisfy  his  debts  and 
legacies,  and  subject  thereto,  upon  trust,  to  invest  the 
clear  surplus  in  the  purchase  of  three  per  cent,  consols, 
or  some  other  of  the  parliamentary  stocks,  and  to  apply 
the  dividends,  or  so  much  thereof  as  should  be  neces- 
sary, towards  the  maintenance  and  education  of  his 
daughter,  until  her  age  of  twenty-one  or  marriage;  and 
afterwards,  upon  trust,  to  transfer  the  principal  to  her 
for  own  use ;  with  a  bequest  over,  in  the  event  of  her 
dying  under  that  age  and  unmarried,  to  his  brother  and 
sister  equally.  The  will  further  directed  that  any  sur- 
plus of  interest  beyond  what  was  required  for  the  main- 
tenance of  the  daughter,  should  be,  from  time  to  time, 
invested  in  the  same  stock  and  added  to  the  principal. 
It  also  contained  the  usual  clauses,  that  the  trustees 
should  be  liable  each  for  his  own  acts  and  default  only, 
and  that  they  should  not  be  answerable  for  more  of  the 
trust-monies  than  should  come  to  their  hands  respect- 
ively ;  nor  for  any  loss  or  damage  which  might  happen 
without  their  wilful  default,  or  by  the  misfeasance, 
failure,  or  insolvency  of  any  banker,  with  whom  the 
rust-monies  might  be  lodged  for  safe  custody  or  invest- 
ment, or  otherwise  in  the  execution  of  the  trusts. 


The 


■%  .^ 


When  the  Master  made  bis  report,  an  exception  was 
taken  to  it,  by  the  trustees  and  executors,  on  the  ground 
that  they  were  thereby  charged  with  a  sum  of  928/., 
which  they  had  claimed  to  be  allowed  in  their  discharge. 
The  sum  in  question  belonged  to  the  testator's  estate, 
and  was  the  amount  of  a  balance  which  was  lying  in  the 
hands  of  Messrs.  Sikes  and  Co.,  bankers,  of  London^  on 
the  13th  of  December  1825,  the  day  on  which  that  house 
stopped  payment  It  appeared  that  Sikes  and  Co.  had 
been  the  testator's  bankers,  and  that,  after  his  death, 
they  continued  to  be  employed  as  the  bankers  of  the 
trust-estate.  One  of  the  trustees  and  executors  was  the 
testator's  brother,  to  whom  a  moiety  of  the  residuary 
property  was  given  over,  absolutely,  in  the  event  of  the 
Plaintiff  dying  under  age  and  unmarried. 

The  Master  of  the  Rolls  made  an  order,  allowing 
the  exception ;  and  the  Plaintiff  appealed  to  the  Lord 
Chancellor. 

Sir  E.  Sugden  and  Mr.  Walker^  for  the  appeal. 

The  Solicitor^  General  and  Mr.  Jamesj  for  the  ex- 
ception. 
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The  testator  died  in  the  month  of  June  1823.  In  the  1831. 
month  of  October^  in  the  same  year,  the  bill  was  filed 
by  his  infant  daughter,  by  her  mother  and  next  friend, 
praying  to  have  the  accounts  of  the  estate  taken,  and 
the  Plaintiff's  rights  under  the  will  ascertained  and 
secured.  In  March  1824*  the  Defendants,  the  trustees 
and  executors,  put  in  their  answer.  A  motion,  against 
them,  in  the  following  May^  that  they  might  pay  into 
Court  a  balance  of  260/.,  appearing  by  their  answer  to 
be  then  in  their  hands,  was  refused ;  and  on  the  29th  of 
January  1825  the  usual  decree  was  made. 


.«■■ 
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I^k*  Tbe  particular  circumstances  of  the  case  and  tbe 

MoxiLe       principal  arguments  urged  in  support  of  tbe  exceptton, 
o*  are  stated  and  considered  in  the  judgment*     The  only 

authority  referred  to  was  Sakoc^  v.  Salway  (a). 


Aug.  15.  The  Lord  Chancellor  [after  stating  the  will]. 

Hie  testator  died  in  the  same  month  in  which  be 
made  tbe  will.  A  btU  was  speedily  filed  for  the  ad- 
ministration of  his  estate ;  and  in  the  course  of  tbe  pro- 
ceedings in  that  suit,  and  in  the  month  of  May  1824, 
a  sum  of  260/.  being  then  in  the  hands  of  the  Defend- 
ants, the  executors,  a  motion  was  made  by  the  Plaiaiiff 
to  have  that  sum  paid  into  Court.  The  motion  was 
successfully  resisted ;  partly  because  it  appeared  that  a 
year  had  not  elapsed  from  the  time  of  the  testator's 
death,  and  partly,  also,  because  the  sum  was  in  itself  so 
inconsiderable  in  amount.  A  decree  was  eventually 
obtained  in  January  1825;  nearly  a  twelvemonth—* 
upon  the  lapse  of  which  tlie  present  question  principally 
arises  — was  then  suffered  to  pass;  and  late  in  the  same 
year  (1825)  Messrs.  Sikes  and  Co.  failed,  with  tbe 
money  (which  had  now  been  increased  to  900/.  and  up- 
wards) in  their  hands ;  and  the  question  is  whether  the 
loss  consequent  upon  that  failure,  shall  fall  on  tbe 
executors  or  on  the  residuary  legatee. 

As  there  is  a  primd  facie  case  in  which  it  was  the 
duty  of  the  executors  to  have  invested  the  fund  with  all 
convenient  speed,  or,  at  all  events,  immediately  after 
the  decree  in  1825,  the  question  is  whether  they  have 
shewn  a  case  which  is  sufficient  to  excuse  them  for 
having  neglected  so  to  do. 

Tbe 

(a)  4  Rutt.  60.  and  2  Ruts.  Sf  Mylne^  215. 
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The  first  excuse  they  set  up  is  that  there  was  an  un- 
fortunate lease  of  premises  in  the  city,  occupied  as  an 
oyster  shop :  this  lease  had  been  assigned  by  the  tea** 
tator  without  tiddng  a  covenant  from  the  assignee  to 
relieve  him  from  liability  for  the  rent,  which  amounted 
to  100/.  a  year,  and  without  any  reservation  of  a  power 
of  re-entry  in  case  of  non-payment.  It  is  further 
alleged,  that  the  premises  were  in  a  dilapidated  state, 
and  that  the  tenant  used  to  shut  up  the  lower  part 
of  the  house,  and  occupy  the  upper  story ;  and  that  it 
was  at  certain  seasons  only  that  he  could  make  any 
payments  towards  the  rent  at  all.  For  these  reasons 
it  was  contended  that  the  trustees  were  under  the  ne- 
cessity  of  keeping  a  considerable  balance  in  their  hands. 
There  can  be  no  doubt,  however,  that  if  the  Defendants, 
after  paying  the  money  into  Court,  had  been  called 
upon  by  an  action  brought  by  the  superior  landlord  for 
the  rent,  this  Court,  having  then  the  possession  of  the 
fund,  would  have  interfered  for  their  protection;  or 
would,  upon  their  application,  have  made  an  immediate 
order,  placing  <  at  their  disposal  the  necessary  sum  to 
meet  the  landlord's  demand.  But  there  was  no  neces- 
sity for  paying  the  money  into  Court.  If  they  had 
merely  invested  it,  that  would  have  been  sufficient;  and 
the  greater  the  prospect  of  their  liability  to  pay  the  rent, 
the  more  incumbent  was  it  upon  them  to  render  tlie 
fund  productive  in  the  mean  time,  by  investing  it  in 
such  a  manner  as  to  yield  a  profitable  return. 


ISSl. 


MoYtx 
Motu. 


The  next  excuse  set  up  was  that  several  letters  were 
written  by  the  solicitor  of  the  executors,  Mr.  Bolton^  to 
the  solicitors  of  Mrs.  Mqyle^  pressing  them  to  consult  with 
their  client  to  come  to  some  arrangement,  chiefly  indeed 
respecting  the  lease,  one  or  two  of  them,  however,  with 
respect  to  the  fund  lying  unproductive.  The  letters  shew 
undoubtedly  that  there  was  a  certain  disposition  to  invest 

A  4  the 
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4S9L  the  money,  i¥hich  does  not  seem  to  bare  been  properly 
tnet  onr  the  other  side;  for  no  answer  appears  to  hafe 
been  returned  to  these  proposals.  But  the  execmors 
ought  to  have  known  that  it  was  not  necessary  to  have 
any  conference  or  arrangement,  or  any  consent  go  the 
part  of  the  PlaintiflP  to  the  investment,  and  that  they 
might  either  by  a  common  order  have  had  the  fund 
paid  into  Court  in  the  cause,  or  without  sncb  an  order, 
on  their  own  authority,  have  invested  it  in  their  own 
names.  But  it  does  appear  from  the  correspondeoGBy 
on  looking  into  it  more  narrowly,  that  there  was  some 
disinclination  and  opposition  to  payment  of  the  money. 
In  a  letter  written  in  February  1825,  Mn  Corser  ex- 
presses himself  thus,  **  No  money  will  be  paid  so  loogss 
that  lease  subsists."  Now,  why  the  executors  shoold 
retain  more  than  one  year's  rent  I  am  at  a  loss  to  under- 
stand: such  an  expression  shews  that  it  was  not  alto- 
^ther  from  omission  or  mere  laches,  but  rather  from 
an  ill  considered  view  of  what  they  thought  necessary 
to  their  own  security,  that  they  refrained  from  investing 
the  money.  And  Mr.  Bolton's  letter  assigns  the  lease 
-as  a  reason  why  he  will  oppose,  as  his  clients  had  all 
along  resisted,  and  successfully  resisted,  any  attempt  to 
fenake  them  pay  it  into  Court 

In  the  course  of  the  argument  it  was  asked,  why  the 
executors  did  not  at  the  very  commencement  of  the 
panic,  which  lasted  for  several  days,  take  instant  and 
active  steps  for  drawing  out  the  assets  in  the  bankers' 
hands  and  paying  them  into  Court.  In  answer  it  was 
said  they  could  not  do  so,  because  an  arrangement  had 
been  made  for  security's  sake,  that  they  should  ail  concur 
in  signing  the  cheques ;  and  that  one  of  their  number, 
Mr.  Smithy  having  failed  in  the  preceding  SeptewAer^  he 
was  out  of  the  way  at  the  time.  This  might  have  been 
'  a  satisfactory  answer,  if  it  had  been  borne  out  by  the  facts. 

But 
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Bat  the  affidavit  swears  very  cautioasly  as  to  Smith 
being  out  of  the  way,  and  does  not  state  that  he  was  out 
of  the  way  except  at  the  end  of  the  year.  Besides,  the 
arrangement  is  distinctly  sworn  to  have  been,  not  that 
ail  the  three,  but  that  two  out  of  the  three  should  con- 
cur in  signing  the  cheques.  Now  Corser  lived  in  Z»oit* 
tfofij  and  Charles  Moyle  in  Shropshire ;  and  the  former 
might  at  least  have  made  the  attempt  of  writing  on  the 
Mondajf^  the  day  on  which  the  panic  began ;  but  no 
attempt  was  made. 


Taking  the  whole  of  these  circumstances  into  my  oon*» 
sideration,  it  is  impossible  for  me  to  hold,  that  the  trustees 
hove  sufficiently  shewn  that  there  was  no  laches  on  their 
part.  To  permit  such  laxity  would  be  most  dangerous. 
A  man  may  renounce  a  trust,  or  he  may  refuse  to  under^ 
take  it,  but  having  once  accepted  it,  whether  as  executor 
or  as  trustee,  he  must  discharge  its  duties,  v^  long  as 
his  character  of  trustee  subsists ;  for,  by  consenting 
to  assume  the  office,  he  prevents  other  persons  from 
being  appointed,  or  accepting,  who  might  have  more  time 
and  leisure  to  devote  to  it.  It  is  no  excuse,  therefore, 
that  the  parties  are  volunteers ;  for  they  are  greatly  to 
blame  in  consenting  to  act,  if  they  really  have  not 
time  for  the  due  perfprmance  of  their  duty,  and  injury 
is  sustained  in  consequence. 

In  this  case  it  is  clear  that,  if  these  executors  had  been 
acting  in  their  own  affairs,  they  would  not  have  allowed 
so  large  a  sum  to  lie  unproductive  in  the  hands  of  a 
banker,  exposed  to  the  hazard  of  his  failure.  If  they 
had  entertained  any  doubt  with  respect  to  the  necessity 
for  a  conference,  they  might  have  taken  the  advice  of 
their  solicitor,  or  have  applied  to  counsel. 


Wlwt 


lie 


CASES  IN  CHANCERY. 


1831. 


What  pressed  me  most  at  the  hearing  was  the  argu- 
ment as  to  the  apportionment  of  the  liability.  It  was 
argued  that  in  any  event  260/.  was  held,  on  the  motion, 
not  to  be  too  much  for  the  executors  to  retain.  True, 
it  was  not  so  considered  within  a  year  after  the  testator's 
death;  and  the  Court  might  then  well  say  it  was  not  woith 
while  to  order  them  to  pay  in  the  money  when  the 
whole  sum  in  hand  was  so  small.  But  if  it  had  been  so 
large  in  amount  as  the  sum  now  in  question,  the  Court 
would  no  doubt  have  acted  differently,  and  would  have 
said  at  once  —  You  must  invest  the  whole.  They  were 
not  in  my  opinion  justified  in  retaining  it ;  and  it  woald 
be  giving  a  most  dangerous  latitude  to  allow  executors 
to  defend  themselves  by  saying,  **  We  were  afraid 
that  blame  would  be  cast  on  us  in  case  the  price  of 
stocks  fell ;"  an  apprehension  quite  unreasonable  and 
absurd ;  for  no  one  could  have  justly  censured  diem. 
It  is  to  be  observed,  besides,  that  if  the  Court  had 
directed  an  investment,  it  would  have  ordered  the  whole, 
and  not  merely  a  part,  to  be  invested. 


For  these  reasons  I  am  of  opinion  that  the  order  of 
His  Honor,  allowing  the  exception,  should  be  reversed, 
and  that  the  exception  must  be  over-ruled. 


CASES  IN  CHANCERY.  717 

1891. 


ATTORNEY-GENERAL  v.  SMYTHIES.  Rolls.     ' 

1831. 
Nov,  18. 

T)Y  letters  patent,  which  were  in  the  Latin  language,  L*C. 

"^    and  were  dated  the  9th  of  October  in  the  eighth  Bec.e'r. 

year  of  the  reign  of  King  James  L,  reciting  that  a  certain  1835. 

college  or  hospital  was  then  lately  discovered  to  have  ^'*'     *  ^^' 

been  fonnded  in  the  suburbs  of  the  town  of  Colchester j  in  patent  o?KiDir 

the  county  of  Essexy  by  Eudo  Dapifer^  formerly  seneschal  Jamet  I.  a 

of  King  Henry  I.  after  the  conquest,  commonly  called  poration  was  * 

tlie  hospital  of  St.  Mary  Magdalen  in  the  suburbs  of  seated  bv  the 

^  .      .  name  of  the 

the  town  of  Colchestery  for  the  habitation  of  lepers  and  Master  and 

infirm  persons,  for  whose  relief  and  support  in  those  ^^o'-ofthe 
parts,  as  well  the  said  Etido  Dapifery  as  different  Kings  Hospital  of 
of  Englandy  and  different  other   persons  of  old  time,  inTife  Suburbs 
had    granted   or    intended   to  grant    certain   manors,  oi  Colchetier^ 
messuages,  lands,  and  hereditaments ;  and  reciting  that  ^  master  and 
his  Majesty  was  given  to  understand  that  the  said  college  ^^®  P^^"^  P®"^" 
or  hospital  had  fallen  into  decay,  and  that  the  chapel  lands  were 
of  the  college  was  in  total  ruin,  and  that  the  lands,  fhe"cori>or- 
tenements,  and  other  posssessions  of  the  said  college  ation,  with  a 
or  hospital  were  in  great  measure  dissipated  and  alien-  ^gj^VeMly  * 
ated,   and   indirectly  and  unjustly  converted  from  the  should bepaid 
said   pious   uses,  irom  which   cause   the  poor  of  the  fi?epoorper- 

colleire   or    hospital   were   not   relieved   or   supported  sons  for  their 
o  ^  ^^  support  and 

according  to  the  intentions  of  the  founders  and  other  maintenance; 

benefactors;  -J"/.^- 

the  income  and  revenues  of  the  lands  so  granted  should  be  expended  for  the  sup- 
port of  the  master  and  poor  of  the  hospital,  and  for  the  maintenance  and  repairs  of 
the  buildings  and  possessions  of  the  hospital.  Under  the  particular  provisions  of 
the  letters  patent,  it  was  held  at  the  Rolls,  that  the  fi?e  poor  persons  were  entitled 
to  share  with  the  master  in  the  increased  revenue  of  the  charity  lands;  but  this 
decision  was  reversed  on  appeal. 

The  master  having,  in  virtue  of  an  a(;reement  with  the  Comptroller  of  the  Bar- 
rack Office,  derived  a  profit  upon  the  sale  of  the  materials  of  certain  barracks  which 
under  a  lease  from  the  master  had  been  erected  on  part  of  the  charity  lands;  it  was 
held,  that  inasmuch  as  this  agreement,  so  far  as  the  master  was  a  party  to  it,  grew 
out  of  and  was  incidental  to  his  official  situation,  the  profit  was  not  personal  to  the 
master,  but  was  received  by  him  in  trust  for  the  charity. 
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benefactors;  and  further  reciting  that  his  Majesty,  as 
well  from  his  royal  care  and  desire  for  the  support, 
relief,  and  maintenance  of  the  poor  of  his  kingdom,  as 
from  his  inward  wishes  to  perform  all  offices  of  charity, 
was  desirous  to  provide  for  the  foundation  and  perpe- 
tual relief  and  support  of  the  said  college  or  hospital, 
and  of  the  master  and  poor  who  should  be  and  be 
maintained  in  the  same,  and  that  the  manors,  here- 
ditaments, and  possessions  which  had  been  given  or 
granted  to  the  said  college  or  hospital  should  be  con- 
verted to  pious  uses,  according  to  the  pious  inten- 
tions aforesaid ;  it  was  thereby  ordained  and  granted 
that,  from  thenceforth  and  for  ever,  there  should  be 
one  college  or  hospital  of  the  poor,  in  the  suburbs  of 
the  town  of  Colchester^  for  the  relief  or  maintenance 
of  the  poor,  that  should  exist  for  ever,  and  be  called 
the  College  or  Hospital  of  King  James  in  the  Suburbs 
of  the  Town  of  Colchester  ;*  that  it  should  consist  for 
ever  of  one  master  and  five  poor :  arid  in  order  that 
his  Majesty's  aforesaid  intention  might  the  better  take 
effect,  and  that  the  goods,  lands,  tenements,  incomes, 
revenues,  and  other  hereditaments  which  had  been 
granted  and  assigned  for  the  perpetual  support  of  the 
said  college  or  hospital  might  be  better  governed  and 
expended  for  the  support  and  maintenance  of  the 
master  and  poor  of  the  said  college  or  hospital^  and 
for  the  preservation  of  the  said  college  or  hospital  for 
ever,  it  was  thereby  further  ordained,  that  thenceforth 
and  for  ever  there  should  be  one  master  of  the  said 
college  or  hospital,  and  of  the  goods,  chattels,  lands, 
.  and  other  possessions  thereof,  and  that  he  should  have 
the  care  of  the  souls  of  the  parishioners  of  the  parish 
of  St.  Mary  Magdalen^  in  the  town  of  Colchester^  and 
be  should  there  celebrate  divine  service;  he  should 
fiiithfuUy  preach  the  word  of  Grod,  and  he  should 
lidminister  the  sacrament  in  due  n^nnerj  either  by 
himself  or  by  some  sufficient  minister  or  curate ;  and 

further 
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further  that  there  should  be  five  poor  persons  who 
alone,  either  men  or  women,  should  be  supported,  re- 
lieved, and  maintained  in  the  said  college  or  hospital ; 
and  they  should  be  called  the  poor  of  the  college  or 
Hospital  of  King  James  in  the  Suburbs  of  the  Town  of 
Colchester;   and   for   their  support,   relief,  and   main- 
tenance, they  should  have,  enjoy,  and  receive  through 
the  hands  of  the  said  master  for  the  time  being,  or 
of  his  assignees,  annually,  525.,  which  should  be  paid 
to  the  same  poor  by  the  same  master  for  the  time 
being,  or  by  his  assignees,  by  equal  quarterly  payments 
of  135.  each,  at  the  four  usual  feasts,  to  be  paid  for 
ever  yearly  to  each  of  the  said  poor.     And  his  Majesty 
thereby  appointed  Henry  Davye^  one  of  his  chaplains, 
to  be  the  first  master  of  the  said  college  or  hospital, 
and  of   all    the    lands,    manors,    hereditaments,   and 
possessions  thereof;  commanding  that  the  same  Henry 
Davye^    so  long  as   he  should   remain    in   the  office 
of  master, '  should   faithfully  and  diligently   celebrate 
divine   service,  should   preach   the  word  of  Ood  and 
administer  the  sacrament,  either  by  himself  or  by  a 
sufficient  deputy,  as  well  to  the  poor  of  th^  college  or 
hospital,  as   to  the  parishioners  of  the  parish   of  &. 
Mary  Magdalen  in  Colchestery  in  the  parish  church  of 
SU   Mary  Magdalen  aforesaid,  adjoining  to  the  said 
college  or  hospital ;  and  his  Majesty  thereby  also  ap- 
pointed the  five  persons  therein  named  to  be  the  first 
poor  of  the  said  college  or  hospital,  to  continue  in  the 
same  during  the  term  of  their  natural  lives,  unless  in 
the  meantime  for  any  reasonable  cause  they  or  any 
of  them  should  be  removed:  and  his  Majesty  willed 
that  these  poor    should   be  removed  by  the   master 
of  the  said  college  or  hospital  as  often  as  the  case 
should  require:  and  it  was  his  Majesty's  fiirther  will 
and  pleasure  that,  whenever  it  should  happen  that  any 
one  or  more  of  the  said  five  poor  should  die  or  be  re- 
'  -   •  '         moved 
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moved  from  the  college  or  hospital,  it  should  then  be 
lawful  for  the  said  Henry  Davye^  and  for  his  successors 
the  masters  for  the  time  being,  to  elect  and  appoint 
one  or  more  others  in  the  place  of  him  or  them 
so  happening  to  die  or  be  removed,  to  supply  the 
aforesaid  number  of  five  poor.  And  his  Majesty 
thereby  further  granted  and  ordained  that  the  said 
master  and  poor  of  the  said  college  or  hospital,  and 
their  successors  thenceforth  for  ever,  should  be  and  they 
were  thereby  created  and  constituted  a  body  corporate 
and  politic,  by  the  name  of  **  the  master  and  poor  of  die 
college  or  hospital  of  king  James,  in  the  suburbs  of  the 
town  of  Colckesier.*^  And  his  Majesty  thereby  further 
ordained  that  the  chancellor  or  keeper  of  the  great 
seal  of  England  for  the  time  being,  should  be  visitor  of 
the  said  college  or  hospital,  and  should  from  time  to 
time,  and  as  often  as  might  be  necessary,  inspect  and 
visit  the  same,  and  the  master  and  poor  of  the  colI^;e^ 
and  the  state,  order,  and  government  thereof;  and  that 
as  often  as  the  master  of  the  college  or  hospital  should 
die  or  be  removed  from  his  office,  it  should  be  lawful 
for  the  visitor  for  the  time  being  to  appoint  a  fit, 
sufficient,  and  honest  person  to  be  such  master.  And 
the  master  of  the  said  college  or  hospital  for  the 
time  being  was  thereby  authorised  and  empowered,  with 
the  consent  of  the  attorney^general  and  solicitor-general 
for  the  time  being,  or  either  of  them,  to  make,  ordain, 
and  establish  good,  useful,  and  wholesome  statutes, 
laws,  and  ordinances  in  writing,  touching  the  govern- 
ment, election,  expulsion,  punishment,  order,  and  direc- 
tion of  the  master  and  poor  of  the  college,  and  to 
appoint  any  other  things  whatever  concerning  the  col- 
lege, and  the  ordering  and  disposal  of  the  goods,  rents, 
revenues,  and  possessions  thereof;  which  statutes,  laws, 
and  ordinances  his  Majesty  thereby  enjoined  to  be  in- 
violably observed  for  ever.     And  it  was  thereby  further 
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ordained,  that  the  income  and  revenues  of  all  the  manors,        1831. 
lands,  hereditaments,  and  possessions,  which  had  been     I„o'      - 
theretofore  or  should  thereafter  be  given  to  the  perpetual      Gbnseal 
support  and  maintenance  of  the  said  college  or  hospital,     Smtthiss. 
should  be  disposed  of  and  expended  for  the  support  of 
the  master  and  poor  of  the  college  or  hospital  for  the 
time  being,  and  for  the  support,  maintenance,  and  repairs 
of  the  houses,  tenements,  and  possessions  of  the  college 
or  hospital,  according  to  the  statutes,  laws,  and  ordi- 
nances aforesaid,  and  for  no  other  uses  or  purposes 
whatsoever. 

By  virtue  of  the  power  conferred  in  the  letters  patent,  * 
Henry  Davycj  the  first  master  of  the  hospital,  with  the 
consent  of  Sir  Francis  Bacon^  then  attorney-general  of 
his  Majesty  King  JanufS  I.,  drew  up  and  published  a 
body  of  laws  and  statutes,  for  the  regulation  of  the  hos- 
pital and  its  members.  These  laws  and  statutes  had  re- 
ference principally  to  the  powers  and  duties  of  the  mas* 
ter,  in  nominating,  governing,  controlling,  and  removing 
the  five  poor  persons,  and  in  managing  the  concerns  and 
propeity  of  the  hospital ;  but  partly  also  to  the  conduct 
and  obligations  of  the  poor.  Among  other  things  it  was 
thereby  declared,  that  the  master,  to  the  best  of  his 
power,  should  maintain  the  rights  and  privileges  of  the 
hospital,  and  not  demise  the  possessions  or  revenues 
of  the  same ;  and  should  keep  and  maintain  all  the 
houses  and  buildings  of  the  hospital  well  and  suffici- 
ently repaired,  so  that  they  might  be  fit  and  convenient 
for  the  habitation  of  the  master  and  poor ;  that  he  should 
not  make  any  demise  or  grant  of  a  field  called  Magdalen, 
nor  of  the  woods  in  the  parish  of  Layer  de  la  Haye,  but 
only  such  as  should  determine  and  cease,  by  the  death  of 
the  master  who  should  make  the  same.  That  he  should 
provide  and  maintain  one  strong  chest,  continually  to 
stand  in  the  hospital  house  belonging  to  the  said  master, 

where 


ttil.     t-mbmr^  he  shoald  k^  his  Majesty's  letters  {mCent  of  tbe 
fiMindliition,  as  abo  the  common  seal,  and  all  Aeerideooes 
^mnd  writings  of  the  hospital,  and  should  likewise  pnmde 
.  and  maintain  one  register  book,  to  be  k^t  in  tbe  sttd  chesty 
wherein  he  should  router  from  time  to  time  the  names  of 
thepoor,and  theday  and  yearof  their  election;  and  tberda 
^ould  be  set  down  the  names  of  the  several  lands  he!c«v>- 
ing  to  the  hospital,  and  where  the  same  lay,  and  such  other 
matters   as  to  his  knowledge  should  tend  to  presenre 
the  privileges,  rights,  and  possessions  of  the  hospitsL 
And  it  was  also  thereby  declared,  that  the  poor  of  the 
said  hospital,  should  diligently  and  frequently  hear  di- 
vine service  and  sermons,  in  the  parish  church  oTMar^ 
Magdalen^  in  Colchester^  and  should  receive  the  sapi- 
ment  there  four  times  in  the  year,  at  the  least :  that  they 
should  be  obedient  to  the  master  in  all  things  lawful  aira 
convenient,  and  should,  to    the  best  of  their  power, 
maintain  the  rights  and  privileges  of  the  hospital :  that 
they  should  reside  in  their  several  houses  that  sboui^ 
be  appointed  unto  them  by  the  master ;  and  none  of 
them    should    lodge    a-night    elsewhere    without   the 
licence  of  the  master  or  his  deputy,  on  some  reasoor 
able  cause  to  be  allowed  by  him ;  neither  should  thcj 
receive  any  person  to  lodge  a-night  in  any  of  thor 
houses,  without  the  special  licence  of  the  master  or  his 
deputy. 

k 
The  annual  income  derived  from  the  property  and 

possessions  of  the  hospital  had  greatly  increased  of  \M 

years,  and  now  amounted  to  350/.  and  upwards,  but  no 

increase  had  been  at  any  time  made  in  the  yearly  pay« 

ment  of  52&  to  each  of  the  five  poor  persons ;  and  tbe 

whole  revenue  of  the  charity,  afler  satisfying  those  five 

yearly  payments,  had,  from  the  time  when  the  hospitaf 

was  established,  been  uniformly  received  and  appl^ 

b;  the  master  for  the  time  being  to  his  own  iise^   ' 
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In  the  j^rs  1796  and  1797  r6q>eotnrely),  two  kgaet      IltSK 
of  parts  of  the  charity  lands  were  granted  by  the  tkan    jS^JI|^, 
master  of , the  college  to  the  officers  of  the  board  of   jfinNM^i. 
ordnance,  ibr  the  terms  of  21  years,  each,  at  certain 
'rents,  for  the  purpose  of  building  barracks;  and  those 
leases  contained  covenants  that,  at  the  expiration  of  the 
respective  terms,  the  officers  of  the  board  of  ordnance 
should  be  at  liberty  to  remove  all  buildings  which  should 
be  erected  on  the  demised  lands,  they  filling  up  all  the 
lioles  and  levelling  the  ground,  and  also  twice  ploughing 
the  lands  full  eight  inches  deep,  and  paying  a  fine  to  the 
master  and  poor  of  the  college  of  two  years'  rent  of  tlM 
premises. 

After  the  expiration  of  these  two  leases,  and  on 
the  18th  of  May  1818,  an  agreement  was  entered  into 
between  the  Defendant,  who  had  then  become  master 
of  the  college,  and  the  comptroller  of  the  barrack  office, 
by  which  it  was  provided  that  the  whole  of  the  barrack 
buildings  erected  on  the  premises  which  had  been  so 
demised  should  be  sold  by  auction;  and  that  one 
moiety  of  the  sum  to  be  produced  by  such  sale  shoukl 
be  appropriated,  first,  in  paying  to  the  Defendant,  as 
master  of  the  college,  two  sums  of  60/.  ISs.  and  8S^  lOf.^ 
being  the  fines  covenanted  to  be  paid  at  the  expiratioft 
of  the  leases  ;  and  then,  that  the  residue  of  such  moiety 
should  be  received  by  the  Defendant,  in  consideratioil  of 
bis  filling  up  the  holes  and  levelling  the  ground  and 
ploughing  it  in  the  manner  covenanted  to  be  performed 
as  aforesaid  by  the  lessees,  and  also  as  a  full  compeo- 
safion  and  satisfaction  for  the  injury  which  had  been 
done  to  the  land  comprised  in  the  two  leases,  or  to  the 
soil  thereof,  by  reason  of  the  barracks  and  other  build* 
ings  having  been  erected  and  built  thereon. 

In  pursuance  of  this  agreement,  the  barrack  boikiitiga 

wve  pulled  down  and  the  materiau  sold ;  aod  the  moiety 

'  Vol.  II.  SB  of 


734 


CASES  IN  CHANCERY. 


18S1. 


Attornky- 

GSNERAL 

Smytbiss. 


of  the  proceeds,  which  was  paid  to  the  Defendant,  ex- 
ceeded the  sum  of  5000Z.,  the  whole  of  which,  after 
defraying  the  expenses  of  filling  up  the  holes  and  level- 
ing and  ploughing  the  ground,  the  Defendant  treated 
as  his  own  private  property,  and  applied  to  his  own  use. 


The  information,  which  was  filed  against  the  Rev. 
John  Bobert  Smythies^  the  present  master  of  the  col- 
lege, after  setting  forth  the  letters  patent,  and  stating 
the  facts  before  mentioned,  went  on  to  charge  that, 
in  consequence  of  the  great  rise  in  the  price  of  prov^ 
sions,  the  yearly  allowance  of  525.  each  had  become 
wholly  inadequate  to  the  support  and  maintenance  of 
the  poor  belonging  to  the  hospital,  and  that  some  of 
them  were  then  in  the  receipt  of  parochial  relief;  that 
in  consequence  of  the  length  of  time  which  had  elapsed 
since  the  foundation  of  the  chari^,  and  the  augmented 
value  of  the  estates,  the  yearly  allowance  to  the  five  poor 
persons  ought  to  be  increased  so  as  to  be  adequate  to  their 
support  and  maintenance.  It  further  charged  that  the 
Defendant  had  for  many  years  resided  at  Leominster  in 
Herefordshire^  and  that  he  only  visited  Colchestn^  occasion- 
ally, for  the  purpose  of  receiving  the  rents  of  the  estate^ 
contrary  to  the  directions  contained  in  the  letters  patait; 
and  it  prayed  that  an  account  might  be  taken  of  the 
charity  estates,  and  of  all  sums  of  money  received  by 
the  Defendant  in  respect  of  the  same ;  and  that  it  m^t 
be  referred  to  the  Master  to  inquire  and  state  what,  if 
any  thing,  ought  to  be  allowed  for  the  increase  of  the 
maintenance  6i  the  five  poor  persons ;  and  also  to  con- 
sider and  approve  of  a  scheme  for  their  future  support 
and  maintenance. 


The  Defendant,  by  his  answer,  admitted  that  his 
ordinary  and  permanent  residence  was  at  LeomnsUr^ 
and  that  he  only  visited  Colchester  occasionaUy,  ibr  the 
purpose  of  looking  after  the  management  of  the  boqxid 

and 
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and  its  estates ;  and  further  that  he  had  received,  after 
deducting  expenses,  a  clear  sum  of  5000/.  from  one  moiety 
of  the  proceeds  of  the  sale  of  the  barrack  materials. 

A  motion  that  the  Defendant  might  be  ordered  to 
pay  this  sum  into  Court  was  resisted  upon  the  ground 
that  the  fund  in  question  was  not  trust-money  belonging 
to  the  charity,  but  was  rather  to  be  regarded  as  in  the 
nature  of  a  windfall ;  and  that  to  make  such  an  order 
now  would  be  virtually  to  decide  the  question  of  right 
upon  an  interlocutory  application. 

The  Lord  Chancellor  refused  the  motion,  observing 
that  the  question  whether  the  5000/.  were  to  be  con- 
sidered as  in  the  nature  of  profit  or  a  windfall,  the  view 
to  which  he  at  present  rather  inclined,  or  as  forming 
part  of  the  capital  stock  of  the  charity,  was  proper  to  be 
discussed  and  determined  at  the  hearing;  and  that 
nothing  appeared  to  shew  that  the  fund  was  exposed  to 
any  danger  by  being  left  till  then  in  the  hands  of  the 
Defendant. 


18S1. 


Attorney 
General 

V. 

Smtthies. 
June  9. 


At  the  hearing  of  the  cause  before  Sir  John  Leach^ 
Master  of  the  Rolls,  two  questions  were  raised ;  first, 
whether  the  master  was  exclusively  entitled  to  the  sur- 
plus revenues  of  the  charity  property,  after  paying 
the  yearly  sums  of  52^.  each  to  the  five  poor  persons, 
or  whether  the  five  poor  persons  ought  not  to  share  in 
the  increased  rents  of  the  charity  estate ;  and  secondly, 
whether  the  moiety  of  the  proceeds,  received  by  the  De- 
fendant from  the  sale  of  the  barrack  buildings,  after 
deducting  the  expenses  incurred  by  the  Defendant  in 
filling  up  the  holes  and  levelling  and  ploughing  the 
ground,  was  or  was  not  to  be  considered  as  trust^money 
belonging  to  the  charity. 
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Mr.  Pemberton  and  Mr.  Skirrtmy  in  support  of  the 
information. 

Mr.  BicJcersteth  and  Mr.  Spence^  for  the  Defendant, 
the  master  of  the  hospital. 


The  Master  of  the  Rolls. 

This  appears  to  me  to  be  a  case  that  admits  of  very 
little  doubt.  It  is  truly  stated  that  it  is  a  new  case, 
and  I  do  not  recollect  that  a  similar  case  has  been 
brought  before  the  Court.  In  other  cases  the  question 
has  been  whether  the  revenues  of  the  property  were  to 
be  applied  wholly  to  the  charitable  purposes  expressed 
in  the  letters  patent,  or  whether  the  corporation  to 
whom  the  property  was  given  were  to  enjoy  the  surplus 
revenue  which  should  remain  after  the  payment  of  cer- 
tain specified  sums. 

In  this  case  it  is  clear,  and  is  admitted,  that  the 
whole  revenue  is  to  be  applied  to  the  charitable  uses 
expressed  in  the  letters  patent;  and  the  question  is, 
whether  the  benefit  of  the  increased  value  of  the  prcn 
perty  is  to  accrue  wholly  for  the  benefit  of  the  master, 
or  is  to  any  extent  to  be  shared  by  the  five  poor  per- 
sons. The  increase  of  the  income  of  the  chari^  estates, 
not  being  contemplated  at  the  time  of  the  letters  patent, 
is  not  therein  expressly  provided  for;  and  the  provisions 
of  the  letters  patent  are  therefore  to  be  carefbRy  ex- 
amined, in  order  to  see  whether  the  general  intention  of 
King  James  can  have  effect,  if  the  whole  benefit  of  the 
increase  is  confined  to  the  master. 


In  the  first  place  it  is  to  be  observed,  that  the  new 
corporation  is  declared  to  be  capable  of  acquhriiig 
lands  and  tenements  for  the  support,  relief,  and  maio^ 
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ti^nance  of  the  master  and  poor;  and  it  is  afterwards 
ordered  and  enjoined  that  all  the  income  and  revenues 
of  the  lands  then  given  and  thereafter  to  be  acquired, 
shall  be  disposed  of  and  expended  for  the  support  of  the 
master  and  poor ;  and  it  is,  therefore,  not  reasonable  to 
presume  an  intention  on  the  part  of  King  James  that 
the  master  alone  should  have  the  benefit  of  all  future 
grants.  But  the  most  material  consideration  is  that  it 
is  apparent  upon  the  letters  patent  that  it  was  the  in- 
tention of  the  King  that  the  five  poor  persons  should 
be  wholly  maintained  and  supported  out  of  the  revenues 
of  the  charity,  and  that  the  yearly  sum  of  52s.  for  each 
is  therein  mentioned  as  a  sum  which  was,  at  that  time» 
adequate  to  such  support  and  maintenance;  and  there 
is  an  express  authority  given  to  the  master,  with  the 
consent  of  the  Attorney-General  and  Solicitor-General, 
from  time  to  time  to  make  statutes  and  ordinances,  and 
among  other  things,  touching  the  ordering  and  re- 
gulation and  disposal  of  the  goods,  possessions,  rents, 
and  revenues  of  the  college.  Under  this  authority  the 
general  intention  of  the  King  to  provide  for  the  full 
support  and  maintenance  of  the  five  poor  persons  out 
of  the  revenues  of  the  charity  might  and  ought  to 
have  been  carried  into  effect,  and  may  now  be  enforced 
by  this  Court 


1831. 


Attorney- 
General 

V. 

Smttuies 


With  respect  to  the  sum  received  by  the  Defendant 
under  his  agreement  with  the  comptroller  of  the  bar« 
rack  office,  it  is  plain  that  this  agreement  grew  out  of 
the  situation  of  the  Defendant  as  master  of  the  college, 
it  being  provided  by  the  agreement  that  the  rents  due 
to  the  college  shall  be  paid  to  him,  and  one  part  of  the 
agreement  being  in  consideration  of  the  injury  which 
had  been  done  to  the  soil  of  the  charity  property  by 
the  building  of  the  barracks.  From  a  dealing  in  thb 
character,  the  Defendant,  upon  the  settled  principles  of 
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a  conrt  of  equity  cannot  claim  the  profit  as  a  penonal 
benefit,  and  he  must  accomit  as  a  trustee  for  the 
charity  for  the  amount  received  by  him  under  the  i^ree- 
ment;  but  inasmuch  as  no  statute  or  ordinaiioe  has 
been  hitherto  made  for  depriving  the  master  of  the 
surplus  revenue,  after  the  payment  of  the  five  yearly 
sums  of  52s^  the  Defendant  will,  up  to  this  time^  be  en- 
titled to  the  interest  of  what  shall  be  found  due  from 
him  upon  that  account. 


The  decree  commenced  as  follows  :  —  ^*  It  appearing 
to  have  been  the  general  intent  of  the  letters  patent 
that  the  annual  allowance  to  be  made  to  the  five  poor 
persons  should  be  sufiicient  for  their  maintenance,  even 
if  incapable  of  labour;  and  it  being  provided  by  the 
said  letters  patent  that  the  master  of  the  hospital,  to- 
gether with  the  Attorney  and  SoIicitor«6eneral  for  the 
time  being,  should  have  power  to  make  and  establish 
statutes,  laws,  and  ordinances  in  writing  for  the  dis- 
position of  the  property  and  revenues  of  the  said 
charity,  his  Honor  doth  declare  that,  notwithstanding 
the  particular  intent  expressed  in  the  letters  patent  as 
to  the  52&,  which  must  have  prevailed  in  case  there 
had  been  no  increase  of  the  revenues  of  the  charity, 
the  master  of  the  said  hospital  is  not  now  entitled  to 
the  whole  income  of  the  charity  property,  subject  only 
to  the  annual  payments  of  the  said  52s.  yearly  to  the 
said  five  poor  persons:  and  his  Honor  doth  declare 
that  the  profit  made  by  the  Defendant,  John  Robert 
Snyihiesy  in  respect  of  his  agreement  with  the  oflBcers 
of  the  Board  of  Ordnance,  and  His  Majesty's  Comp- 
troller of  the  barrack  department,  bearing  date  the 
18th  day  of  May^  1818,  in  the  pleadings  mentioned, 
being  a  consequence  of  his  situation  as  master  and 
trustee  of  the  said  charity,  such  profit  was  to  be  con- 
sidered 
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sidered  as  the  property  oF  the  said  charity,  and  that 
the  Defendant,  John  Robert  Sm/thieSf  as  master,  was  en- 
titled only  to  the  interest  or  income  arising  therefrom." 
The  decree  then  proceeded  to  direct  that  the  Master 
should  take  the  usual  accounts  of  the  charity  estates ; 
and  that  any  of  the  parties  should  be  at  liberty  to  lay 
before  him  a  scheme  for  the  due  regulation  of  the  charity 
and  the  management  of  the  estates  belonging  thereto, 
and  for  applying  the  rents  and  profits,  regard  being  had 
to  the  present  annual  value  thereof,  for  the  support  and 
maintenance  of  the  said  master  of  the  hospital  and  the 
said  five  poor  persons ;  and  such  scheme  was  to  be  ap- 
proved of  by  the  said  Master,  in  concurrence  with  the 
Attorney  and  Solicitor-General  for  the  time  being,  &c. 


1831. 


Attoeney- 
Gemebal 

«• 
JSmythies, 


The  Defendant  presented  a  petition  of  appeal  against 
his  Honor's  decree. 


1832. 

Bee.  6, 7. 


The  appeal  came  on  to  be  heard  before  the  Lord 
Chancellor  in  the  month  of  December'  1832,  when  it 
was  argued  by  Mr.  Spence  and  Mr.  Rudall^  for  the 
appellant,  and  by  Mr.  O.  Anderdon^  for  the  relators. 

The  Lord  Chancellor  said  he  was  disposed  to 
concur  in  the  view  taken  by  the  Master  of  the  Rolls 
as  to  that  part  of  the  decree  which  declared  that  the 
money  received  from  the  proceeds  of  the  sale  of  the 
barrack  materials  formed  part  of  the  charity  property ; 
but  on  the  other  and  more  important  question  raised, 
with  respect  to  the  right  of  the  almsmen  to  share  with 
the  master  in  the  increased  revenues  of  the  hospital, 
he  entertained  considerable  doubt  It  would,  therefore, 
be  very  satisfactory  to  him  to  have  the  case  further  con- 
sidered and  discussed  with  reference  to  that  point. 


3  B  4 
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It  was  finally  arranged,  that  t)ie  question  diould  te 
i-argued  by  one  counsel  on  each  side. 


re 


*Sir  R  Sugden,  in  support  of  the  decree. 

The  question  turns  entirely  upon  the  construction 
and  effect  of  the  letters  patent  by  which  the  hospital  is 
incorporated  and  endowed;  for  the  general  principles 
of  the  Court,  with  respect  to  the  application  of  the  sur- 
plus revenues  of  charity  estates,  are  settled  and  indis- 
putable. Wherever  there  is  a  general  dedication  of  the 
fund  to  charity,  although  the  particular  objects  spe- 
cified do  not  exhaust  the  whole,  then  whatever  the 
surplus  or  the  subsequent  increase  may  be,  charity  is 
entitled  to  that  surplus  or  increase  to  the  exclusion  of 
the  heir-at-law  or  next  of  kin ;  Arnold  v.  The  Jittomef' 
General  (a).  So  again,  if  the  fund  is  portioned  out  among 
different  charitable  objects  which  completely  exhaust  it, 
those  objects  are  entitled  in  the  like  proportions  to  share 
the  benefitofany  subsequent  increase;  The Attomey-Ge' 
neral  v.  Johnstone  (i).  The  Attomet/^General  v.  Sparks  (c). 
And  the  rule  is  the  same  where,  after  certain  aliquot 
portions  have  been  allotted  to  particular  objects,  the 
residue,  and  that  an  ascertained  amount,  is  devised  to 
another  object  of  charity :  for  in  neither  case  can  any 
difficulty  arise  in  settling  the  proportions  in  which  the 
increase  shall  be  distributed  among  all  the  specified 
objects.  The  latter  is  the  Thetford  School  Case(d). 
The  case  at  bar  rather  resembles  the  case  of  Arnold  v. 
TA^-^//<?m^-G^i^ra/ already  cited,  in  which  there  was  a 
plain  dedication  of  the  whole  to  charity,  but  the  objects 
specified  left  part  of  the  fund  unapplied ;  and  it  differs 
from  the  Thetford  School  case  in  the  circumstance  of 
there  being  no  clear  appropriation  of  the  whole  fund  in 

fixed 
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(6)  Amb,  577.  (d)  8  Rep,  ISO. 
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fixed  proportions  to  different  objects.  In  tte  Thetjhrd 
School  case,  however,  according  to  Lord  Cok^s  report^ 
a  principle  was  laid  down  by  the  Judges  which  is 
strongly  applicable  to  the  case  before  the  Court,  and 
which  ought  to  be  decisive  of  the  question.  The  words 
of  the  report  are  these ;  —  "  They  said  that  this  case 
concerned  the  ^colleges  in  the  universities  of  Cambridge 
and  Oxford  and  other  colleges  &c.  For  in  ancient 
time  when  lands  were  of  small  yearly  value  (victuals 
then  being  cheap)  and  were  given  for  the  maintenance 
of  poor  scholars,  &c.  and  that  every  scholar  &c.  should 
have  \d,  or  1^.  a  day,  that  then  such  small  allowance 
was  competent,  in  respect  of  the  price  of  victuals  and 
the  yearly  value  of  land ;  and  now  the  price  of  victuals 
being  increased,  and  with  them  the  annual  value  of  the 
lands,  it  would  be  now  injurious  to  allow  a  poor  scholar 
lef.  or  \\d.  a  day,  which  cannot  keep  him,  and  to  con- 
vert the  residue  to  private  uses,  where  in  right  the 
whole  ought  to  be  employed  to  the  maintenance  or 
increase  (if  it  may  be)  of  such  works  of  piety  and 
charity  which  the  founder  has  expressed ;  and  nothing 
to  any  private  use :  for  every  college  is  seised  in  jure 
collegiif  scilicet^  to  the  intent  that  the  members  of  the 
college,  according  to  the  intent  of  the  founder,  should 
take  the  benefit,  and  that  nothing  should  be  converted 
to  private  uses."  The  case  thus  put  by  the  Judges  is  the 
identical  case  under  appeal.  Estates  were,  by  these 
letters  patent,  given  to  a  corporation,  consisting  of  a 
master  and  five  almsmen,  upon  trust  to  pay  to  certain 
members  of  the  corporation,  namely  the  almsmen,  52s. 
a  year  each  for  their  support  and  maintenance,  and  to 
apply  the  residue  to  the  upholding  and  repair  of  the 
buildings.  From  the  great  depreciation  which  has  taken 
plaqe  in  the  value  of  money  since  the  time  when  the 
hospital  was  founded,  the  stipends  allotted  for  the 
maintenance  of  the  almsmen  have  become  utterly  in-  ' 
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adequate  for  that  purpose,  and  as  the  rents  of  the  es- 
tates have  largely  increased,  it  is  equally  reasonable  in 
itself  and  consistent  with  the  doctrine  laid  down  by 
the  Judges  in  the  Thetford  School  case,  that  the  in- 
creased revenues  of  the  hospital,  subject  to  the  out- 
goings  for  the  necessary  repairs,  should  in  the  first 
place  be  applied  in  raising  the  amount  of  the  allow- 
ances to  the  almsmen,  so  as  to  provide  them  with  a 
competent  maintenance  according  to  the  price  of  pro- 
visions at  the  present  day. 


This  view  of  the  intent  of  the  charity  is  strongly 
corroborated  by  an  examination  of  the  particular  lao- 
guage  and  clauses  of  the  letters  patent,  which  may  be 
considered  as  the  charter  of  the  corporation.  From 
that  charter  it  is  manifest  that  the  poor  who  were  to  be 
maintained  in  the  hospital  were  the  leading  and,  indeed, 
the  only  express  objects  of  the  founder's  bounty.  Every 
line  of  it,  from  the  beginning  to  the  close^  favours  the 
construction  for  which  the  relators  contend.  The  charter 
commences  by  reciting  that  the  hospital  had  been  estab- 
lished in  remote  times  for  the  habitation  of  lepers  and 
infirm  persons,  but  had  fallen  into  decay;  that  the 
lands  and  possessions  of  the  hospital,  given  for  the 
relief  and  support  of  the  poor  of  the  hospital,  were 
in  a  great  measure  dissipated,  so  that  the  poor  of  the 
hospital  were  not  supported  according  to  the  intention 
of  the  founder  and  the  other  benefactors ;  and  it  then 
goes  on  to  ordain  that  there  shall  be  one  college  or 
hospital  of  the  poor  for  the  relief  and  sustenance  of 
the  poor.  The  poor,  therefore,  and  the  poor  only, 
were  the  objects  for  whose  special  benefit,  it  appears 
as  well  from  the  recitals  as  the  operative  part  of  the 
charter,  the  hospital  was  both  originally  instituted,  and 
afterwards  re-established  and  incorporated  by  King 
James.      The  appointment  of  the   master  who  is  to 
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select  the  almsmen,  and  preside  over  and  manage  the 
hospital  and  its  property,  is  merely  subsidiary  to  that 
purpose.  Except  by  implication,  indeed,  there  is  no 
beneficial  gift  of  any  portion  of  the  revenues  to  the 
master.  The  estates  are  given  to  the  corporation  of 
which  he  is  the  head,  paying  first  of  all  525.  a  year 
to  each  of  the  almsmen ;  and  afterwards,  for  the  main- 
tenance and  support  of  the  master  and  five  poor.  And 
the  restriction,  which  by  the  statutes  is  imposed  on 
alienations  of  the  charity  property  by  the  master,  plainly 
shews  that  the  power  of  disposition  vested  in  that  of- 
ficer, was  conferred  on  him  merely  as  trustee  for  the 
hospital,  and  was  not  intended  to  be  exercised  for  his 
personal  benefit  The  poor,  though  individually  in- 
ferior to  the  master,  are  equally  with  him  constituent 
parts  of  the  corporation,  and,  as  far  as  beneficial  interest 
is  concerned,  must  have  stood  in  some  definfte  relation 
to  him.  The  amount  of  rents  which  he  retained  for 
his  own  use  at  the  time  when  the  hospital  was  incor- 
porated, must  have  borne  some  stated  and  ascertainable 
proportion  to  the  amount  received  by  the  almsmen: 
and  that  same  proportion  ought  to  be  observed  now, 
for  it  never  could  have  been  the  intention  of  the  char- 
ter that  the  poor,  whose  support  had  been  so  anx- 
iously provided  for,  should  become,  as  they  must  be- 
come, if  the  present  application  of  the  revenues  be 
upheld,  mere  dependent  paupers,  to  whom  this  miser- 
able pittance  was  to  be  doled  out  by  the  master,  while 
the  latter  w&s  to  put  into  his  own  pocket  the  whole 
surplus  rents  of  the  estates,  how  enormously  soever 
those  rents  might  increase.  The  consequences  of  a 
contrary  construction  are  absurd  and  revolting.  The 
almsmen  were  by  the  statutes  prohibited  from  begging : 
they  were  to  be  resident,  and  to  be  maintained  within 
the  walls  of  the  hospital.  They  were,  therefore,  pre- 
vented from  working;  and  the  sum  of  a  shilling  a  week, 
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a  sufficient  allowance  in  the  reign  of  James  l^  was  al* 
lotted  to  them  for  their  maintenance.  The  anthoritj 
given  to  the  Master  to  make  bye*law8  with  the  consent 
of  the  Attorney-Greneral  and  Solicitor-General,  in  no 
way  affects  the  question  with  respect  to  his  beoeBcid 
interest*  Those  bye-laws  were  only  to  be  for  the 
general  regulation  of  the  charity  and  its  estates;  and 
the  duty  of  framing  and  promulgating  them  was  natu^ 
rally  and  properly  delegated  to  that  member  of  the 
corporation  who  was  placed  officially  at  its  head,  and 
who  presided  over  it  The  letters  conclude  by  de^ 
daring  that  the  income  and  revenues  of  all  the  lands 
given,  or  thereafter  to  be  given,  to  the  hospital,  shall  be 
expended  for  the  support  of  the  master  and  poor,  and 
not  otherwise.  The  residue,  therefore,  after  providing 
for  the  yearly  payments  to  the  five  poor,  and  for  the  re- 
pairs, is  given  to  the  corporation  generally,  the  inten- 
tion being  that  the  five  poor  should  each,  in  the  first 
place,  have  a  charge  on  the  estates  to  the  extent  of 
52s»  a  year,  and  that  the  surplus  should  then  be  dis- 
ti*ibuted  among  all  the  members  of  the  corporation,  the 
poor  as  well  as  the  master,  in  such  proportions  as  might 
seem  reasonable,  or  as  the  exigency  of  the  case  might 
require.  And  any  increase  which  may  have  since 
taken  place  in  the  rents,  ought  to  be  apportioned  upon 
the  same  principle. 

Mr.  PepySy  contra. 

Although  the  Thetford  School  case  must  now  be  con* 
sidered  as  law,  notwithstanding  the  doubts  thrown  oat 
by  Lord  Hardwicke,  in  consequence  of  its  violating  the 
modern  doctrine  of  a  resulting  trust  in  favour  of  the  ben*, 
the  dicta  of  the  Judges  in  that  case^  on  which  the  rela* 
tors  here  rely,  have  been  much  questioned  by  Lord  Eiim 
in   The  Atiomey'General  v.   The  Mat/or  of  Bristol  {a) 

'and 
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and  cannot  be  maintained  as  authority  at  the  present 
day.  The  true  effect  of  the  letters  patent  was  to  vest 
the  whole  property  in  the  corporation,  subject  to  a  fixed 
charge  of  13/.  a  year,  in  favour  of  the  almsmen.  The 
beneficial  interest  taken  by  the  poor  is  strictly  limited 
to  that  sum,  which  possibly  might,  in  those  early  days, 
be  a  competent  allowance  for  their  maintenance.  Whe- 
ther this  really  was  so  or  not,  however,  there  is  no 
evidence  to  shew;  and  the  letters  patent  themselves 
fiimish  no  conclusive  ground  for  believing  that  it  was 
SQ  considered  or  intended.  It  by  no  means  follows,  be* 
cause  the  poor  were  to  reside  within  the  hospital,  that 
they  were  not  to  assist  in  maintaining  themselves  by  the 
earnings  of  their  own  industry ;  for  all  that  the  charter 
provides  is,  that  each  of  the  five  poor  persons  shall 
have  lodgings  rent-free,  and  a  fixed  sum  of  I5.  a^ 
week  towards  his  support.  The  beneficial  interest  in 
the  residue,  subject  to  that  charge  and  the  repairs,  was 
plainly  intended  to  be  enjoyed  by  the  master  for  his 
own  use.  It  never  could  be  meant  that  the  master, 
who  was  required  to  be  a  clergyman,  doing  parochial 
duty,  by  himself  or  a  sufficient  deputy,  should  under- 
take this  laborious,  responsible,  and  possibly  expensive 
office,  without  receiving  a  single  shilling  for  his  trouble. 
If,  however,  he  was  to  take  any  part  of  the  surplus 
beneficially,  why  was  he  not  to  take  the  whole?  No 
particular  portion  of  it  is  allotted  to  him  in  terms ;  and 
the  implication  in  his  favour,  which  is  strong  and  irre- 
sistible, extends  to  every  portion  of  the  income  which  is 
not  expressly  devoted  to  the  other  objects.  The  sur- 
plus might,  doubtless,  at  the  date  of  the  foundation,  bear 
some  vague  and  general  proportion  to  the  amount  of 
the  allowances  to  the  poor ;  it  might  exceed  those  allow- 
ances in  the  ratio  of  five  to  one  or  ten  to  one.  But  the 
Court  has  no  data  upon  which  to  ascertain  that  ratio 
now ;  and  the  amount  must  always  have  been  extremely 
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fluctuating  and  uncertain ;  for  out  of  it  the  master  was, 
in  the  first  place,  to  defray  the  necessary  outgoings  for 
repairs,  and,  subject  to  that  deduction,  he  was  to  take 
it  for  better  or  worse ;  while  each  of  the  aUnsmen  was  to 
have  his  52s.  a  year  certain.  The  result  of  the  arrange- 
ment  was,  that  in  years  when  the  repairs  were  heavy,  or 
the  rents  &iled,  the  master  would  get  little  or  nothing; 
and  of  course,  on  the  other  hand,  when  the  outgmngs 
were  light,  and  the  annual  profits  large,  his  income 
would  proportionally  gain.  Suppose  the  rents,  instead 
of  rising,  had  fisdlen  considerably,  will  it  be  contended 
that  the  master  would  have  claimed  a  portion  of  the  13i. 
allotted  to  the  five  poor?  And  if  not,  upon  what  prin- 
ciple can  the  poor  now  claim  to  be  admitted  to  share  in 
the  increased  i*evenues  of  the  estates  ? 


If  any  doubt  existed  as  to  the  real  meaning  ot  the 
letters  patent,  although  it  is  submitted  there  can  be 
none,    the    uniform    and    undisputed   usage  o£  more 
than  two  centuries  would  weigh  powerfully  with  the 
Court    in   determining  the  question.     The  construc- 
tion which  the  Defendant  contends  for  has  been  adopted 
and  acted  upon  from  the  institution  of  the  hospital 
up  to  the  present  time.     The  opposite  construction, 
indeed,  would   not  only  operate  with   extreme  hard- 
ship  upon  the   Defendant,   but  it  would    go    fiir  to 
shake  the  titles  of  many  of  the  colleges  in  both  univer- 
sities to  the  estates  from  which  their  principal  corporate 
revenues  are  derived.     It  is  a  well  known  fact  that,  in 
numerous  instances,  large  estates  have  been  given  to 
those  bodies  to  endow  particular  scholarships  or  fellow- 
ships with  certain  annual  stipends,  and  thai  when,  in 
process  of  time,  the  rents  have  risen  so  as  to  yield  a 
surplus  beyond  the  amount  specified  for  those  objects, 
the  colleges  have  thrown  that  surplus  into  their  general 

funds. 


CASES  IN  CHANCERY. 


737 


funds,  and  applied  them  to  their  ordinary  collegiate  pur- 
poses (a). 

The  principles  laid  down  by  Lord  Eldon  in  The 
AUomei^Genei'al  v.  The  Mayor  qf  Bristol  are  closely 
applicable  here.  In  that  case  his  Lordship  held  that 
where  lands  were  given  to  the  corporation  of  Bristolj 
upon  certain  charitable  trusts  which  did  not  wholly  ex- 
haust the  rents,  the  trustees,  although  they  were  them- 
selves, to  a  limited  extent,  objects  of  the  donor's  bounty, 
were,  nevertheless,  justified  in  treating  the  whole  of  the 
surplus,  and  its  subsequent  increase,  as  a  fund  appli- 
cable to  the  general  purposes  of  the  corporation.  These 
principles  were  afterwards  again  recognised  by  the  same 
great  Judge  in  7%e  Attorney-General  v.  The  Skinner^ 
Company  (b).  If  there  were  any  just  grounds  of  com- 
plaint against  the  mode  in  which  the  revenues  of  this 
hospital  have  been  distributed  or  applied,  the  proper 
course  would  be  for  the  parties  conceiving  themselves 
aggrieved  to  apply,  by  petition,  to  the  Lord  Chancellor, 
who  has  the  exclusive  jurisdiction  as  visitor,  and  not  to 
file  an  information  in  the  Court  of  Chancery,  which, 
under  the  circumstances,  has  no  jurisdiction. 


1838. 

Attorney- 
General 

V, 

Smythiis. 


Sir  E.  Sugden,  in  reply,  observed  that  the  case  of  the 
corporation  of  Bristol,  had  no  analogy ;  for,  in  that  case, 
the  claim  made  to  the  surplus,  and  to  the  justice  of  which 
Lord  Eldon  acceded,  was  set  up  by  the  whole  corpora- 
tion who  constituted  the  trustees,  and  not,  as  in  this 
case,  by  one  individual  member  of  it  only.  With  re- 
spect to  the  objection  grounded  on  the  alleged  inter- 
ference of  the  suit  with  the  functions  of  the  visitor,  it 

was 


(a)  See  The  AUomey-General 
v.  Brazer^Noie  College ,  8  BUgh^ 
377.  N.  S. 


(6)  9  Buss.  i07. 
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was  perfectly  clear  that  a  visitor  bad  no  authority  to 
order  a  new  distribution  and  apportionment  of  the  chi^ 
rity  revenues,  which  it  was  the  object  of  the  prewnt 
information  to  obtain,  and  which  it  was  oompeteal  to 
the  Lord  Chancellor,  only  by  virtue  of  his  general 
jurisdiction,  as  presiding  over  all  the  charitable  found* 
ations  in  the  kingdom,  and  in  no  other  chanctery  to 
direct. 


/ofl.  29. 


The  Lord  Chancellor. 

When  this  appeal  was  originally  before  me,  it  seemed 
to  involve  a  question  of  so  much  importance  and  novelty 
as  to  justify  me  in  directing  it  to  be  again  argued  by 
one  counsel  on  each  side;  and  having  had  the  benefit 
of  that  second  argument,  I  have  now  to  state  the  result 
of  the  best  attention  which  I  have  been  able  to  bestow 
upon  the  case. 


With  respect  to  the  5000/.  arising  from  the  tnuM- 
action  between  the  master  of  the  hospital  and  the 
officers  of  the  barrack  department,  I  felt  disposed  on 
the  hearing  of  the  motion  in  June  18S1,  to  look  upon 
that  sum  as  being  in  ibe  nature  of  a  windfall,  which 
the  master  might  appropriate  to  his  own  use^  without 
applying  any  portion  of  it  to  the  benefit  of  the  hotpitaL 
But  having  now  had  an  opportunity  of  more  delibef* 
ately  examining  and  considering  the  tactSf  I  have 
come  to  the  conclusion  that  this  sum  must  be  treated 
as  forming  part  of  the  corpus  of  the  charity  estate; 
but  that  the  master  will  nevertheless  be  entitled  to  eojogr 
his  share  of  the  annual  profits  of  it,  so  long  at  he 
continues  to  fill  the  office  of  master.  Without  going 
further  into  the  argument  upon  that  point)  I  think  it 
sufficient  to  observe  that  I  entirely  concur  in  whet 


CHANCERY. 


•feeins  4b  hav^  been  th^  view  upon  which  this  part  of 
Ui  Honoris  judgment  proceeded:  for  inasmuch  as  the 
baiMingB  #dre  erected  on  land  belonging  to  die  hos- 
pital^ and^  bat  for  the  arrangement  made  with  the 
bomu^  office^  must  themselves  eventually  have  become 
the  property  of  the  hospital,  and  in  that  case  might 
kuve-  proved  greatly  more  valuable  than  the  sum  that 
has  been  received  in  lieu  of  them,  the  master,  when 
he  took  upon  himself  to  enter  into  the  arrangement, 
must  necessarily  be  presumed  to  have  been  dealing  in 
his  official  capacity,  and  as  a  trustee  for  the  hospital ; 
and  whatever  sum,  therefore,  he  may  have  realised  by 
tm^linii  of  such  dealing  roust  be  considered  as  a  trust 
fiind  for  which  he  is  accountable  to  the  charity  estate. 


GrlNSEAL 

SiCYtBUi. 


But  the  other  and  more  important  question  remains 
to  be  disposed  of,  and  upon  that  I  have  the  misfortune 
to  difibr  with  his  Honor ;  I  mean  the  question  with 
respect  to  the  construction  of  the  deed  of  endowment, 
and  the  right  claimed  by  the  almsmen  under  it,  to 
participate  proportionally  with  the  master  in  the  in- 
ortesed  income  of  the  charity. 


The  letters  patent  of  the  8th  James  L  constitute  the 
instrument  which  may  be  treated  as  the  governing 
charter  of  this  foundation.  The  intention  of  the  endow- 
Bktnt  is  stated  in  those  letters  to  be  for  the  relief  and 
aost^itfttion  of  the  college  or  hospital,  and  of  the 
mastier  and  poor  to  be  and  be  maintained  in  the 
same;  and  the  endowment  then  goes  on  to  execute 
this  intention  in  the  following  manner :  —  There  is  to 
be  a  college  or  hospital  for  ever,  consisting  of  one 
master  and  five  paupers;  there  is  to  be  a  master  of 
the  hospital,  and  of  the  goods  and  lands  thereof; 
and  there  are  to  be  five  paupers  supported,  relieved, 
aad  -maintained  in  the  hospital ;  and  then  the  endow- 
.vVoL.  II.  S  C  ment, 
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ment,  repeating  the  same  words,  states  how  ^they  are 
to  be  supported)  thus;— for  their  support,  rdvd, 
and  maintenance,  they  are  to  have  and  receive  each 
of  them  through  the  hands  of  the  master  52s.  a  year, 
to  be  paid  by  the  said  master  at  the  four  usual  feasts. 
And  the  master  and  paupers  are  incorporated  by  the 
name  of  *^  The  Master  and  Poor  of  the  CoU^e  or  Hos- 
pital of  King  James"  And  after  giving  power  to  make 
bye-laws,  with  the  assent  of  the  Attorney-General  and 
Solicitor-General,  for  the  order  and  disposition  of  the 
charity  estate,  the  letters  conclude  by  directing  that 
the  whole  of  the  estate  shall  go  to  the  support  of  the 
master  and  poor,  and  the  maintaining  and  repairing 
of  the  houses  and  possessions  of  the  hospital,  and  not 
otherwise. 


There  being  then  no  dispute  that  the  whole  is  given  to 
the  charity,  the  question  is  whether  the  estate  is  given  to 
the  body,  consisting  of  the  master  and  almsmen,  subject 
to  a  yearly  payment  of  525.  to  the  almsmen,  or  to  the 
master  and  almsmen;  in  other  words,  whether  the  sur- 
plus shall  go  to  the  master,  whose  share  is  not  fixed,  or 
between  him  and  the  almsmen,  notwithstanding  that 
there  appears  an  intent  to  fix  and  limit  the  shares  of 
chose  almsmen. 


Let  us  first  ask  (as  it  is  always  right  to  do  where  no 
fixed  rule  of  law  prevails)  what  is  the  plain  and  natural 
sense  of  such  a  gift  If  I  give  the  whole  of  an  estate, 
and  other  funds,  to  several  objects,  and  mention  the  pro- 
portions in  which  each  shall  take,  no  difficulty  arises; 
they  are  to  divide  the  whole  in  those  proportions.  So, 
if  without  expressly  stating  that  it  shall  be  so  divided, 
I  so  frame  the  gift  that  no  reasonable  doubt  can  be 
entertained  of  such  being  my  intention,  it  is  the  same 
thing.     One  most  important  indication  of  this  intention 

iS) 


CASES  IN  CHANCERY. 


741 


is,  when  particular  amounts  are  given  to  the  different  ob- 
jectsy  and  the  whole  shares  taken  together  exhaust  the 
fund.  This  is,  in  fact,  the  Thetfbrd  School  Case  (a\  sup- 
posing the  gift  there  had  been  directly  to  the  objects  of 
the  donor's  bounty  and  no  feofiees  had  been  interposed ; 
for,  as  that  case  stands,  a  question  in  later  times  might 
have  arisen  as  to  a  resulting  trust.  This,  at  least,  was 
Lord  Hardwick^Sj  and  appears  to  have  been  Lord 
Eldon^s  opinion.  But  suppose  the  gift  to  be  framed 
quite  otherwise,  and  instead  of  expressly  apportioning 
the  wholes  or  impliedly  apportioning  it,  as  by  exhaustion 
or  other  indication  of  such  an  intention,  the  fund  is 
given  entirely  to  one  body,  subject  to  a  certain  payment 
to  other  parties,  the  latter  can  only  take  what  is.  given, 
as  a  charge,  and  the  surplus  must  go  to  the  donee  of 
the  fund,  unless  there  be  circumstances  clearly  indicat- 
ing a  contrary  intention.  Nor  is  there  any  particular 
form  in  which  alone  the  one  object  of  the  donor's  bounty 
can  be  made  the  primary  or  principal  donee,  and  the 
other  only  the  secondary  donee,  or,  as  it  were,  the  in- 
cumbrancer upon  the  fund.  If  the  gift  is  of  the  whole 
estate  or  ftmd  to  one,  and  another  is  to  receive  so  much 
a  year  out  of  its  rents  and  profits,  that  clearly  gives  the 
surplus  to  the  first  Then  if  the  gift  is  to  both,  but  so 
as  one  shall  take  yearly  so  much,  is  not  this,  in  sub- 
stance and  effect,  the  same  thing?  The  whole  is  given 
to  both,  not  in  fixed  proportions,  but  with  a  certain 
amount  to  the  one  and  the  unascertained  residue  to  the 
other.  It  is  distributed,  and  their  shares  are  ascer- 
tained, not  by  division  but  subtraction.  Now,  if  you 
examine  all  the  cases,  both  tBose  to  which  I  shall  pre- 
sently refer  more  particularly,  and  the  others  which 
are  well  known,  the  cases  of  Attorney-General  v.  John^ 
son  (i),  Attomey^General  v.  Sparks  (c),    Attomej/^Ge- 

neral 
(c)  Amb.  901. 


188S. 
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Gemeeal 
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(a)  S  Co.  Rep.  130. 

(b)  Amb.  190. 
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neral  v.  The  Mayor  of  Coventry  (a),  and  Attorney- 
General  V.  Haberdashers^  Company  {b\  you  will  find 
nothing  that  militates  against  this  plain  and  natural 
construction,  but  much  that  supports  it.  Yet  the  case 
I  have  put  is  in  substance  the  case  at  bar ;  for  the 
intention  of  the  gift  is  for  the  relief  and  sustentatioo 
of  the  master  and  poor ;  and  that  intention  is  executed 
by  erecting  a  college  or  hospital  for  the  master  and  five 
paupers;  the  master  to  be  master  of  the  hospital, 
and  of  the  goods,  chattels,  and  lands,  &c,  thereof 
(which  distinction  further  aids  tlie  argument  on  his  be- 
half),  and  the  five  paupers  to  receive  for  their  support 
relief,  and  maintenance,  52s.  each,  through  the  hands  of 
the  master;  and  the  funds  are  to  go  to  the  support  of 
the  master  and  paupers,  and  for  repairs,  and  not  other- 
wise. This  certainly  is,  at  the  least,  a  gift  of  the  whole 
to  the  master  and  paupers;  the  amount  receivable  bj 
the  latter  being  ascertained,  that  receivable  by  the  fonner 
unascertained;  in  other  words,  the  surplus  being  the 
master's,  after  paying  the  paapers  and  providing  for 
the  repairs.  It  is  clear  that  there  is  no  middle  coarse 
between  this  construction  and  one  which  would  give 
the  paupers  first  their  fixed  payment  of  so  much  a  year, 
and  then  their  share  of  the  residue  also. 


The  importance  of  the  question  not  only  in  itself  but 
in  its  possible  consequences,  as  well  as  the  circumstance 
of  my  having  the  misfortune  to  differ  with  his  Honor 
in  the  opinion  which  I  have  formed,  induces  me  further 
to  consider  the  authorities  that  are  supposed  to  bear 
upon  the  subject  An*  exammation  of  these  tends 
greatly,  I  think,  to  confirm  the  view  which  I  take. 


The 


(a)  2  Vem,  597.,  and  7  Bro^ 
P.  C,  %35.  TomL  ed. 
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The  Thetjbrd  School  Case  {a)  proceeded  upon  grounds 
which  kre  very  material  to  be  considered  here.  That 
was  a  devise  of  land  to  trustees  for  the  maintenance 
of  a  preacher  four  days  a  year,  a  master  and  usher  of 
a  school,  and  certain  poor ;  and  certain  sums  were  given 
to  each,  that  is,  to  the  preacher,  master,  usher,  and  poor, 
to  the  amount  in  all  of  ^5Lj  which  formed  the  whole  of 
the  rents  and  profits  of  the  land  devised.  The  first 
consideration  of  the  Court,  therefore,  was  that  the  whole 
being  given  to  the  objects  of  the  donor's  bounty,  the  in- 
crease of  the  rents  and  profits  should  be  divided  among 
them  for  that  reason ;  and  that  the  fixed  payments  spe- 
cified should  not  limit  the  amount  of  the  shares,  though- 
they  might  ascertain  the  proportions  in  which  those 
shares  were  to  be  received  by  the  different  objects. 
The  circumstance  which  raised  this  argument  is  not  to 
be  found  m  the  present  case ;  for  here  to  one  only  of 
the  objects,  the  almsmen,  a  sum  is  fixed,  and  the  donor 
contemplates  a  surplus  over  that,  and  disposes  not  of  it 
But  the  other,  and  according  to  the  report  the  principal 
reason  for  increasing  the  shares  in  that  case,  applies 
to  increasing  the  master's  share  here,  though,  certainly, 
not  the  shares  of  the  five  paupers. 


1838. 


Attorney- 
General 

V, 

SmrTHiis. 


Lord  Coke  says,  *^This  resolution  is  grounded  on 
evident  and  apparent  reason ;  for,  as  if  the  lands  had 
decreased  in  value,  the  preacher,  schoolmaster,  &c. 
and  poor  people  should  lose,  so  when  the  lands  increase 
in  value  jMzn  ratione  they  shall  gain."  How  is  it  here? 
If  the  rents  fall  down  to  18/.,  the  paupers  are  to  have 
the  whole,  and  the  master  nothing.  Therefore,  by  the 
argument  in  the  Thetfbrd  School  Case^  the  latter  is 
entitled  to  the  surplus,  if  any.  Lord  JSUon  doubts  if 
this  be  a  sound  principle;   but  he  admits  that  the 

case 


(a)  8  Co.  Rep.  150. 
3  C  8 
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18SS.        case  in  QAe  has  settled  it  as  law,  and  that  it  cannot 

.  '^  be  disturbed.     In  The  Attomey^General  ▼.   The  Mauor 

Attohmet-  ^  ^       *^  ^^ 

Gffif iRAL  of  Bristol  {a\  hb  Lordship,  after  stating  that  do  case 
SifTTHiii.  ^^  S^°^  so  far  as  to  say  that  if  a  gift  of  lands  takes 
notice  of  a  portion  of  the  rents  allotted  to  a  chari- 
table use  being  less  than  the  whole  rents,  the  charity  is 
entitled  to  the  surplus,  refers  to  the  case  of  Arnold  w. 
Attomey^eneral{b)j  as  shewing  that  a  gift  to  ^  A  for 
charitable  purposes,  and  then  of  sums  to  charities,  bat 
not  amounting  to  tlie  whole  rents,  makes  A.&B  trustee 
,  of  the  surplus  for  charitable  purposes,  to  be  ascertained 

by  sign  manual  or  by  this  Court ;  and  he  puts  the  case 
of  A.  B.  being  a  charitable  corporation,  and  asks, 
^  might  it  not  be  argued  that  the  gift  of  the  lands,  and 
certain  payments  out  of  it,  would  make  good  the  re- 
cital, because  one  charity  would  take  in  the  shape  of 
lands,  and  another  in  the  shape  of  a  pecuniary  pay- 
ment ?  '*  I  need  hardly  remark  how  very  neariy  the 
case  put  by  Lord Eldon  approaches  the  present;  indeed 
it  is  not  distinguishable  from  it  in  principle.  There 
can  be  no  doubt  that  the  opinion  intimated  in  the 
words  I  have  just  read,  must  have  extended  to  the  view 
I  am  taking  of  this  case,  and  that  Lord  Eldon  would, 
upon  the  same  ground,  have  thus  disposed  of  it. 

But  the  whole  of  the  case  of  He  Attamey-Generd  y. 
The  Mayor  of  Bristol  is  deserving  of  the  greatest  atten- 
tion in  disposing  of  the  present  question.  In  that  case 
there  was  a  gift  of  money  to  the  corporation  of  Bristol, 
and  a  covenant  by  that  corporation,  which  is  in  efiect  a 
declaration  of  trust,  to  purchase  lands  therewith,  and 
out  of  the  rents  to  pay  certain  sums  to  different  cor- 
porate bodies  in  rotation,  Bristol  itself  being  one ;  and 
the  question  was,  whether  the  corporation  was  a  trustee 

of 

(a)  2J.^W.  S94.  (h)  Show.  P.  a  22« 
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of  the  surplus  rents  for  those  bodies.      Lord  Eldon  de- 
livered a  most  elaborate  judgment,  elaborate  not  only 
as  regarded  the  particulars  of  the  case  itself,  into  every 
detail  of  which  he  went  very  minutely,  but  also  as  re- 
garded the  other  cases,  leaving  one  nothing  to  regret 
except  that  by  some  accident  he  had  not  looked  at 
Lord  Cok^s  report  of  the  leading  case,  the   Thetford 
School  Case.    Yet  even  in  dealing  with  the  imperfect  re- 
port in  Duke  on  which  his  observations  are  grounded 
(and  the  imperfection  relates  only  to  an  obiter  dictum)^  he 
.  seizes  with  his  wonted  sagacity  upon  the  error,  for  the 
difference  of  opinion  (which  he  expresses  in  the  form  of 
a  query  or  doubt)  clearly  applies  to  that  portion  of  the 
case  in  which  there  is  a  discrepancy  between  the  two 
reports.     The  whole  of  his  reasoning  and  remarks  are 
important  in  their  bearing  upon  the  present  question, 
and  his  decision  appears  to  me  distinctly  to  support 
the  view  which  I  am  now  taking.     He  held  that  the 
corporation  of  Bnstol  was  not  a  trustee,  of  the  surplus 
rents  for  the  other  corporations ;  upon  the  ground  that 
Bristol  was  itself  a  material  and  prominent  object  of  the 
donor*8  bounty,  and  that  the  cas^  fell  within  the  range 
of  those  cases  in  which  property  is  given  to  a  corporate 
body,  subject  only  to  the  charges  imposed.     Whoever 
reads  the  Bristol  Case  attentively,  will  perceive  that 
there  were  several  matters  in  it  opposed  to  this  con* 
struction  which  exist  not  in   the   present  case,    and 
which  nevertheless  the  Court  got  over. 


18S8. 


Attornbt- 
Gbneral 

V. 

Smtthus. 


I  shall  now  take  notice  of  a  passage  in  the  Thetford 
School  Case^  which  has  more  than  once  been  commented 
on  in  questions  of  this  kind,  and  has  been  referred  to 
upon  the  present  occasion.  In  Lord  Cok^s  report  of 
that  case  it  is  said,  *^  The  case  concerned  the  colleges 
in  the  universities  of  Cambridge  and  Oxford  and  other 
colleges,  &c.  For  in  ancient  time,  when  lands  were  of 
sini^l  yearly  value  (victuals  then  being  cheap),  and  were 

S  C  4  given 
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18SS.       given  for  the  maintenance  of  poor  scholars,  &c^aiid 
*^^  -  that  every  scholar,  &c.  should  have  a  penny  or  three 

GsNiEAt      halfpence  a  day,  that  then  such  small  allowance  was 
SuvTAiKft.     c^^^P^^^^  "*  respect  of  the  price  of  victuals  and  the 
yearly  value  of  the  land;  and  now  the  price  of  victuals 
being  increased,  and  with  them  the  annual  value  of  the 
lands,  it  would  be  injurious  to  allow  a  poor  sdiolara 
penny  or  three  half  pence  a  day,  which  cannot  keq> 
him,  and  to  convert  the  residue  to  private  uses,  where 
in  right  the  whole  ought  to  be  employed  to  the  main- 
tenance or  increase  (if  it  may  be)  of  such  works  of  pie^ 
and  charity  which  the  founder  has  expressed,  and  no- 
thing to  any  private  use ;  for  every  college  is  sdsed  in 
Jure  coU^i  ;  scilicet^  to  the  intent  that  the  members  of 
the  college,  according  to  the  intent  of  the  founderi 
should  take  the  benefit,  and  that  nothing  should  be 
converted  to  private  uses."    The  question  in  that  case 
was  between  the  objects  of  the  .charity,  namely,  the 
preacher,  master,  usher,  and  poor  of  the  school,  and 
the  devisees.     But  the  case  of  the  coll^;es  put  by  the 
Judges,  as  stated   in  Duke^  seems  somewhat  different 
from  the  case  as  stated  by  Lord  Coke  himself,  and  is  as 
if  a  right  were  given  to  the  scholars  against  the  college. 
This  at  least  appears  to  have  struck  Lord  Eldon  as  one 
interpretation  of  the  passage ;  for  in  The  AUomy^Gt' 
nercU  v.  The  Mayor  of  Bristol  his  Lordship  says,  *^  If 
the  text  is  to  be  understood  thus,  that  where  property 
has  been  given  for  the  foundation  of  a  college,  and  a 
distribution  has  been  at  the  same  time  made  of  all  the 
rents  to  given  members  of  that  college,  there  must  be 
an  increase,  as  the  times  require,  for  all  those  persons; 
of  that  there  can  be  no  doubt''  (a)     But  his  Lordship 
adds,  ^^  unless  I  am  mistaken,  there  are  many  cases  to 
be  found  in  both  the  universities  where  land  has  been 
given  of  a  greater  value  than  the  amount  of  the  charges 

(which 
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-(which  have  been  for  scholars,  exhibitioners,  and  so 
on)  upon  that  land,  and  where  in  pomt  of  fact  the  en- 
joyment has  been  this ;  —  the  charges  have  been  made 
good  from  time  to  time,  and  the  surplus  has  been  taken 
by  the  college  itself; "  and  further,  *^  I  believe  that  if 
this  were  considered  an  improper  application  of  their 
funds  it  would  have  the  efiect  of  disturbing  the  dis- 
tribution of  the  revenues  of  many  of  the  colleges  in 
both  universities."  The  report  he  cites  is  that  of 
Duke  (a);  and  the  fuller  one  in  Lord  Coke  makes  it 
much  more  doubtful  if  any  thing  more  was  meant  than 
that  the  whole  gift  should  go  for  public  and  collegiate 
purposes,  private  uses  being  repeatedly  put  in  contrast 
with  them,  three  times  in  Lord  Cokef  and  once  in  Duke. 
But  there  is  a  much  more  material  difference  between 
the  two  reports.  That  in  Duke  apparently  puts  the 
case  of  lands  given  not  to  the  poor  scholars,  but  to  the 
college  and  scholars; —  ^*  The  resolution  did  concern  all 
the  colleges,  &c. ;  for  when  the  lands  were  first  given 
for  their  midntenance,  and  that  every  scholar  should 
have  three  half-pence  a  day,"  &c.  In  Lord  Cok^s  re- 
port the  expression  b,  '  land  given  for  the  scholars ;'  — • 
^*  When  lands  were  given  for  the  maintenance  of 
poor  scholars,  &c.,  and  that  every  scholar  should 
have  a  penny  or  three  half-pence  a  day."  It  is  plainly 
a  very  different  thing  to  say  that  a  gift  of  lands  or 
the  rent  of  lands  to  maintain  poor  scholars,  each 
having  so  much  a  day,  is  a  gift  to  them  of  the  whole, 
and  entitles  them  to  the  surplus;  and  to  say  that 
a  gift  of  land  to  a  college  for  its  maintenance,  and 
that  each  scholar  should  have  so  much,  entitles  the 
scholar  to  a  share  of  the  surplus  uUt-a  the  fixed  sum. 
The  former  is  in  truth  exactly  the  Thetford  School 
Case;  the  lattier  is  a  case  not  to  be  found  decided 

either 

{a)  Page  71. 


1883. 


Attqrnsy- 
Gbnbeal 

V, 

Smythibs. 
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ATTOftNBT- 

General 

V, 
SUTTMUt. 


either  in  that  or  in  any  other  case.  The  fcmner 
is  the  plain  and  definite  proposition,  that  a  gift  of  the 
whole  fund  in  fixed  proportions  to  the  difierent  objects 
of  charity,  vests  the  whole  in  those  objects  in  such  pro- 
portions, to  the  exclusion  of  the  trustees  through  whote 
instrumentality  the  charitable  purpose  is  to  beeflfected; 
the  latter  is  the  position  not  to  be  maintained  in  argu- 
ment, and  for  which  certainly  no  authority  can  be 
cited,  that  a  gift  of  a  fund  to  certain  parties,  all  alike 
objects  qf  the  charity,  and  specifying  what  some  shall 
take  without  mentioning  the  others  in  this  respect,  or 
establishing  any  proportion  among  them,  entides  those 
whose  shares  are  fixed  to  a  share  also  of  the  residue. 
Had  the  words  of  Lord  Cokeys  report  been  accurately 
attended  to,  it  never  could  have  been  suf^xMed  that  this 
doctrine  derived  any  countenance  firom  that  report  Bat 
I  may  further  observe,  that  even  had  it  been  as  in  Duttf 
and  as  commented  on  and  indeed  dissented  firom  by 
Lord  Eldon,  it  is  no  decision ;  it  is  only  an  obiter  dictum 
touching  the  possible  bearing  of  the  resolution  in  the 
case.  The  principal  case  itself  of  the  Thetford  Sckod 
most  clearly  afibrds  no  countenance  whatever  to  the 
doctrine. 


It  remains  to  consider  whether  there  be  any  other 
circumstances  connected  with  the  present  case  which 
entitle  us  to  give  a  difierent  construction  to  the  grant. 
To  speculate  upon  intentions  which  may  be  supposed 
to  exist  respecting  the  paupers,  inconsistent  with  the 
precise  and  defined  purpose  intimated  as  to  them  ia 
.their  relation  to  the  master  or  the  bodyn>f  which  thej 
form  a  part,  would  be  extremely  unsafe,  and  ooold 
indeed  lead  to  no  satisfactory  result.  Such  topics  on 
the  one  hand  are  met  and  balanced  by  others  fii  tt 
least  equal  force  and  pertinency,  such  as  the  sta^a 
and  functions  of  the  master  both  in  the  hospital  and 
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in  the  church.  But  there  is  one  particular  which 
deserves  much  more  attentioui  and  appears  to  have 
greatly  weighed  with  the  Court  below^  —  the  power 
given  to  the  Master  to  make  bye-laws,  with  the  assent 
of  the  Attorney-General  and  Solicitor-Generali  for  the 
ordering  and  disposing  of  the  charity  estates.  I  am  of 
opinion,  however,  that  this  does  not  alter  the  position  in 
which  the  case  is  left  upon  the  construction  of  the  rest 
of  the  instrument;  first,  because  I  take  it  that  in  making 
such  regulati<»is  it  must  always  be  understood  that 
they  shall  not  be  inconsistent  with  the  body  of  the 
rules  laid  down  originally  in  the  governing  charter, 
the  letters  patent  themselves ;  but  next,  and  principally, 
because  no  such  disposition  as  it  is  contended  ought 
now  to  be  made  of  the  revenues  has  ever  been  made 
under  the  power  referred  to;  and  therefore  the  question 
is,  whether  or  not  the  parties  can  now  be  compelled  to 
make  it,  or  the  Court  can  make  it  for  them.  They  can 
only  be  compelled  if  it  be  according  to  the  intention 
of  the  donor.  They  would  only  be  justified  in  making 
it,  uncompelled,  if  the  donor's  provisions  allowed  them ; 
but  they  could  only  be  called  upon  by  the  Court  to 
make  it,  if  those  provisions  required  them  to  do  so.  It 
therefore  seems  to  me  that  this  view  of  the  question 

brings  us  back  to  the  one  first  taken,  and  upon  which 
the  whole  turns. 


1833. 


Attoeney- 
Geneeal 

Smythxei. 


It  is  impossible  in  cases  of  this  description  to  lay 
out  of  view  the  length  of  time  during  which  a  certain 
arrangement  has  subsisted,  and  a  certain  meaning  has 
been  given  in  practice  to  the  instrument  of  foundation.  If$ 
indeed,  the  practice  (though  of  centuries)  has  been 
a  breach  of  trust,  doubtless  the  lapse  of  time  shall 
be  no  bar.  But  long  adverse  enjoyment  is  not  to  be 
thrown  out  of  view  in  seeking  for  the  true  construction 
of  the  provisions  under  which  both  conflicting  parties 

claim  I 


V^i 
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claim;  and  a  principle  of  distribution  under  a  known 
instrument  of  foundation,  if  long  acquiesced  in  by  all 
the  objects  of  the  bounty  from  whence  the  funds  pro- 
ceed, and  to  effectuate  the  purposes  of  which  the  instra- 
ment  is  framed,  ought  not  without  manifest  reason  to  jie 
disturbed.  The  rule  of  interpretation  from  contempo- 
raneous usage  and  long  acquiescence  extends  over  every 
branch  of  the  law,  independently  of  its  connection  with 
matter  of  limitation  and  bar.  I  speak  not  now  of  a 
course  of  dealing  with  charitable  funds  in  the  absence 
of  evidence  respecting  the  original  endowment,  or  in 
plain  opposition  to  its  provisions.  But  where  the  en- 
dowment is  forthcoming,  its  construction  may  be  aided 
by  adverting  to  the  long  and  uninterrupted  acdng 
under  it,  and  acquiescence  in  that  acting. 


It  may  be  added,  that  in  all  such  cases  of  contest 
between  the  difierent  objects  of  the  founder's  bounty, 
the  proof  seems  reasonably  and  naturally  to  rest  on 
the  party  setting  up  a  fixed  and  restricted  portion 
as  alone  due  to  his  companions  in  the  charity,  and 
claiming  the  surplus  for  himself.  Exclusion  may  wt 
be  presumed  even  from  usage;  but  the  usage  may  fe 
B  confirmation  of  the  evidence  which  the  instrument 
affords  that  the  exclusion  was  intended. 


>I  am  therefore  of  opinion,  that  so  much  of  this 
decree  as  declares  that  the  almsmen  of  the  hospital  are 
eutided  to  share  rateably  with  the  master  in  the  in- 
creased revenues  of  the  charity  cannot  be  supported, 
and  ought  to  be  reversed. 
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^I^HE  decisions  of  the  Court  below  in  the  following 
cases  were  brought  by  appeal  before  the  Lord 
Chancellor,  by  whom  they  were  severally  a£Bnned; 
viz. :  — 

Besasrub  «.  Dob,  (reported  in  4  Sim.  SI.)  Feb.  19.    1851. 
GRfSM wooB  V,  Atkinson,  (4  Sim,  54.)         March  4. 
Bamra VD  «.  Abchbb,  (S  Sim,  435.)  Ifoy  9. 

Smith  o.  Fitzosrald,  (5  V,  4*  -9.  i*)  Aug,  8. 

Bales  v*  Conn,  (4  Sim,  es.)  Aug.  8. 

Grinnbll  9.  CoBBOLD,  (4  Sim,  546.)  Aug.  iS. 

Lloyd  v.  Lord  Tbimlbstown,  (4  Sim,  296,)  Aug.  25. 
Earl  of  Newbuboh  v,  Eybe,  (4  Ruu,  454.)  i4«g.  S5. 


nnHE  judgments  in  the  following  cases,  reported  in 
this  and  the  former  volume  of  Russell  4*  Myln^s 
RqxniSf  have  been  carried  by  appeal  to  the  House  of 
Lords,  and  there  affirmed,  viz. ;  — 

Pbitcrabd  v.  Dbapeb,  (ToLi.  191.) 

CoCRBELL  v.  CHOLMELET,(TO].i.  418.) 

Campbell  9,  Gbaham,  (toI.  i.  455.) 
Salwat  V,  Salway,  (toI.u.  S15.) 
Campbell  v,  Habding,  (toI.  ii.  590.) 
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ACCOUNT. 
The  Court  will  direct  an  account 
of  past  partnership  transactions, 
though  the  bill  does  not  pray  a 
dissolution;  but  it  will  make  no 
order  for  carrying  on  partnership 
concerns,  unless  with  a  view  to  a 
dissolution.      Richards  v.  Davies, 

Page  847 

ACTION  AT  LAW. 
See  Injunction,  S. 

ADEMPTION. 
See  Portions,  3. 

ADMINISTRATION  SUIT. 
See  Executor. 

AFFIDAVIT. 
See  Practice,  1,  2. 

AGREEMENT. 
See  Settlement. 

ANNUITY. 
Where  the  grantee  of  an  annuity  is 
induced  by  false  representations 


or  improper  concealment  of  facts 
on  the  part  of  the  grantor  or  his 
agent,  to  become  the  purchaser 
of  an  annuity,  although  he  may 
have  relief  at  law,  a  court  of 
equity  has  concurrent  jurisdic- 
tion. 

The  grantor  and  his  agent  in 
such  transactions  are  not  bound  to 
disclose  all  the  circumstances  of 
the  grantor's  situation ;  they  are^ 
however,  bound  to  give  honest 
answers  to  questions  put  to  them. 
Adamson  v.  EvUt.  Page  66 

Sf«  Will,  11. 

ANTICIPATION. 
1.  Bequest  of  dividends  of  stock  to 
a  Jeme  covert  for  lifey  not  to  be 
subject  to  the  debts  or  control  of 
her  then  present  or  any  other 
husband,  and  without  power  to 
charge  or  anticipate  the  growing 
payments  thereof:  Held,  that  the 
legatee,  on  becoming  discovert, 
might  validly  dispose  of  her  entire 
life-interest.   Jones  v.  Salter*  208 

2.  A 
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8.  A  claute  against  anticipation,  an- 
nexed to  a  life  interest  in  a  trust 
fund  bequeathed  to  a  female  infant, 
does  not  prevent  her,  after  she 
comes  of  age  and  before  marriage, 
from  effectually  assigning  her 
whole  interest  in  the  legacy. 
Bramn  t.  Pocock.  Page  210 

See  Will,  4. 

APPEAL. 
See  Rehearing. 

ASSIGNMENT. 
See  Baron  and  Feme,  1. 


BAILEE. 
See  Interpleader. 

BANKER. 
See  Receiver. 

BARON  AND  FEME. 

!•  A  married  woman,  to  whom  a 
rent-charge  for  life  in  reversion  is 
devised  to  her  separate  use,  with- 
out the  intervention  of  trustees, 
joins  with  her  husband  in  assign- 
ing it  for  a  valuable  consideration : 
she  is  bound  by  that  assignment 
after  the  death  of  her  husband. 
Major  V.  Lansley.  S55 

S.  The  contingent  reversionary  in- 
terest of  the  wife  in  the  trust  of  a 
term  for  years  may  be  sold  by  the 
husband;  and  the  wife  surviving 
will  be  bound  by  such  sale,  though 
the  husband  dies  before  the  con- 
tingency is  determined  or  the 
reversion  falls  into  possession. 
Donne  t.  Hart.  960 


See  Anticipation,  1. 

Marriage  Ssttlemznt* 
Pleading,  1. 
Separate  Estate,  1,  2. 
Settlement. 

BIDDINGS,  Opening  of. 

Biddings   opened    on    an  advance 

of  500/.  upon  13,500/.  under  the 

circumstances.  Cochrane  ▼.  Cock' 

rane,  P^  684 

BILL  OF  EXCHANGE. 
In  a  suit  to  recover  the  amoant  of  a 
lost  bill  of  exchange,  the  lo«  of 
the  bill  being  proved  at  the  hear- 
ing, the  defendant,  if  he  disputes 
the  sufficiency  of  an  indemoity 
which  has  been  offered  to  him, 
and  the  Master  finds  in  fisvour  of 
the  indemnity,  will  be  ordered  to 
pay  the  costs  subsequent  to  the 
original  hearing.  Macartney  v. 
Graham*  95S 

BOUNDARIES. 

See    Commission    to     ascsrtadi 

Boundaries. 

BREACH  OF  TRUST. 
See  Power,  2. 


CHARITABLE  USE. 
LA  judgment  debt  due  to  a  testa- 
tor, which  in  his  lifetime  hadbeea 
reported  in  a  creditor's  suit  to  be 
an  incumbrance  affecting  the  resl 
estate  of  the  debtor,  wiU  not  pass 
by  his  will  to  a  charitable  use, 
being  within  the  statute  of  the 
9  (r.  2.  c.  S6.      CoHinson  v.  Pater. 

S44 
2.  Be. 
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2,  Reference  to  settle  a  scheme  for 
the  application  of  the  revenues  of 
an  ancient  hospital,  of  which  the 
original  foundation  and  endow- 
ment are  unknown,  but  of  which 
the  master,  after  paying  a  certain 
fixed  yearly  stipend  to  a  chaplain, 
and  also  to  six  alms  women  who 
had  apartments  in  the  hospital, 
and  defraying  the  repairs,  applied 
the  surplus  income  to  his  own  use. 
Aitamey  General  v.  The  Arch- 
bishop  of  York.  Page  461 

S.  By  letters  patent  o£  King  JamesL  a 
charitable  corporation  was  created 
by  the  name  of  the  Master  and 
Poor  of  the  College  or  Hospital  of 
King  JameSf  in  the  suburbs  of  Col- 
Chester,  to  consist  of  a  master  and 
five  poor  persons  ;  and  lands  were 
granted  to  the  corporation,  with  a 
direction  that  52s,  yearly  should 
be  paid  to  each  of  the  five  poor 
persons  for  their  support  and  main- 
tenance :  and  it  was  ordained  that 
the  income  and  revenues  of  the 
lands  so  granted  should  be  ex- 
pended for  the  support  of  the 
master  and  poor  of  the  hospital, 
and  for  the  maintenance  and  re- 
pairs of  the  buildings  and  posses- 
sions of  the  hospital.  Under  the 
particular  provisions  of  the  letters 
patent,  it  was  held,  at  the  Rolls, 
that  the  five  poor  persons  were 
entitled  to  share  with  the  master 
in  the  increased  revenue  of  the 
charity  lands;  but  this  decision 
was  reversed  on  appeal. 

The  master  having,  in  virtue  of 
an  agreement  with  the  comptroller 
of  the  Barrack  OflSce,  derived  a 

Vol.  IL 


profit  upon  the  sale  of  the  male- 
rials  of  certain  barracks  which  un- 
der a  lease  from  the  master  had 
been  erected  on  part  of  the  charity 
lands;  it  was  held,  that  inasmuch  as 
this  agreement,  so  far  as  the  paster 
was  a  party  to  it^  grew  out  of  and 
was  incidental  to  his  oflScial  situ- 
ation, the  profit  was  not  personal 
to  the  master,  but  was  received 
by  him  in  trust  for  the  charity. 
Attorney 'General  v.  Smythies. 

Page  717 

CHARGE. 
See  Will,  11.  13. 

CHILDREN. 

See  Settlement. 

CODICIL. 
Sftf  Will,  12. 

COLLEGE.  ! 

See  Fellowship. 

COMMISSION  TO  ASCERTAIN 
BOUNDARIES. 

In  order  to  sustain  a  bill  for  a  com- 
mission to  ascertain  boundaries, 
the  Plaintiff  must  establish,  by  the 
admission  of  the  Defendant,  orby 
evidence,  a  clear  legal  title  to 
some  land  in  the  possession  of 
the  Defendant,  and  also  a  ground 
for  equitable  relief;  and  whece 
the  quantity  of  the  land  of  the 
Plaintiff,  in  the  possession  of  the 
Defendant,  is  doubtful  upon  the 
evidence,  the  Court  will  direct 
a  commission  or  an  issue,  -  as 
S  D  will 


756 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


will  best  answer  the  justice  of  the 
case.     Godfrey  v.  LkieL 

Page  630 

COMMITTEE  OF  ESTATES. 
See  Lunatic 

COMMITMENT. 
See  Contempt,  1,  2. 

CONSENT. 
See  Private  Hearing. 

CONSIGNEE. 
See  Trust  Deed,  2. 

CONTEMPT. 

1.  An  order  that  a  Defendant  in 
contempt  for  breach  of  an  in- 
junction shall  stand  committed, 
unless  cause  be  shewn  on  a  stated 
day,  is  not  irregular  if  it  be  per- 
sonally served.    Durant  v.  Moore. 

83 

2.  Privilege  of  parliament  is  no  pro- 
tection against  an  attachment  for 
any  contempt  which  is  of  a  cri- 
minal and  not  of  a  civil  kind. 

The  clandestine  removal  of  a 
ward  of  Court  from  the  custody  of 
the  person  with  whom  such  ward 
has  been  residing  under  the  au- 
thority of  the  Court,  is  in  its  nature 
a  criminal  contempt. 

A  member  of  the  House  of 
Commons,  who  had  carried  off 
his  infant  daughter,  a  ward  of  the 
Court,  from  the  house  of  the  ladies 
under  whose  care  she  had  been 
placed  by  the  guardians  ap- 
pointed by  the  Court,  and  who 


on  being  personally  examined  by 
the  Court  admitted  the  fact,  and 
refused  to  state  the  present  resi- 
dence of  his  daughter,  was  or- 
dered to  be  committed  to  the 
Fleetf  although  he  was  not  a  party 
to  the  suit.  Wdiedey  ▼.  The 
Duke  of  Beaufort.  Page  6S9 

S.  A  person  writing  a  letter  to  the 
Lord  Chancellor,  relative  .to  a 
threatened  suit,  and  inclosing  a 
bank  note,  was  held  guilty  of  a 
contempt,  and  ordered  to  attend 
personally  and  ahew  cause  why  be 
should  not  be  committed;  but 
afterwards,  on  his  appearing  and 
expressing  contrition,  he  was  dii- 
charged  on  payment  of  costs. 
Martins  due.  674 

CONSTRUCTION. 
See  Charitable  Use,  S. 

Insolvent  Debtors'  Acts. 

Fellowship. 

Power,  1,  2. 

Practice,  1,  2. 

Statutes,  1. 

Separate  Estate,'  1,  2. 

Will. 

CONVERSION. 
See  Will,  5,  6. 

CONVEYANCE, 
See  Infant  Heir* 
Statutes,  1. 

COPYHOLD. 
See  Lord  of  a  Manor. 

CORPORATION. 
See  Injunction,  2. 

COSTS. 
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COSTS. 

1.  Where  a  bill  is  filed  to  set  aside 
a  will,  and,  upon  an  issue  di- 
rected by  the  Court,  the  verdict 
of  the  jury  is  in  favour  of  the  will, 
and  a  new  trial  is  refused,  the  bill 
will  be  dismissed  without  costs, 
unless  the  validity  of  the  will 
could  have  been  tried  by  eject- 
ment. Tatham  v.  Wright.  Page  SI 

2.  Costs,  as  between  solicitor  and 
client,  will  be  allowed  to  the 
Plaintiff  in  a  creditor's  suit,  where 
there  is  a  deficient  fund.  Hood 
V.  Wilson.  687 

See  Bill  of  Exchange. 
Deposit. 

Foreclosure  Suit. 
Injunction,  I.  3. 
Specific  Performance. 

COVENANT. 

See  Will,  14. 

COVERTURE. 

See  Anticipation,  1. 

Will,  4. 

CREDITORS, 
See  Executor. 
Partnership. 
Trust  Deed,  1. 

CREDITORS'  SUIT. 
See  Costs,  2. 


DEATH  WITHOUT.  ISSUE. 
See  Will,  8,  9,  10. 13. 


DEBTS. 
Stftf  Will,  11. 

DECLARATIONS. 
See  Pedigree. 

DEPOSIT. 

The  deposit  on  an  appeal  is  merelj 
a  security  for  costs ;  and,  there- 
fore, where  an  appeal  is  dismissed 
without  costs,  the  deposit  will  be 
returned,  unless  the  Court  makes 
special  order  to  the  contrary. 
Dell  V.  Barloto.  Page  686 

DISCOVERY. 

See  An  htny. 

DISSOLUTION  OF  PARTNER- 
SHIP. 
See  Account. 

DIVORCE. 
See  Fraud. 

DOUBLE  PROVISIONS. 
See  Portions* 


ELECTION. 
See  Will,  7. 

ENGRAVINGS. 
See  Injunction,  1. 

EQUITABLE  TITLE. 
See  Trust. 

SD  2 


EVI. 
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EVIDENCE. 

See  Illegitimate  Child,  1. 
Pedigree. 
Portions,  1,  2. 
Will,  16,  17,  18- 

EXAMINATION. 

See  Fellowship. 

EXECUTOR. 

After  a  decree  in  a  suit  for  the  ad- 
rainistration  of  assets,  an  executor 
is  not  at  liberty  to  do  any  act 
which  affects  the  relative  rights  of 
creditors.   Shetven  v.  Vanderhorst. 

Page  75 


FELLOWSHIP. 

1.  A  person  who  endows  a  close  fel- 
lowship in  a  college  comprising 
other  fellowships  of  an  older 
foundation,  will  be  presumed  to 
be  generally  cognisant  of  the 
statutes  and  rules  of  the  college, 
and  to  mean  that  his  fellow  shall 
be  subject  to  the  same  provisions 
with  respect  to  election  and  ad- 
mission as  the  other  fellows,  ex- 
cept in  so  far  as  those  provisions 
are  controlled  by  the  express 
terms  of  the  endowment. 

Where,  therefore,  out  of  several 
candidates  for  a  close  fellowship, 
only  one  fulfilled  all  the  con- 
ditions required  by  the  endow- 
ment, that  circumstance  was  held 
not  to  exempt  him  from  the  ne- 
cessity of  undergoiag  the  usual 
college  ezaminatioo,  to  prove  hit 


fitness  for  the  fellowship.  But  the 
standard  of  merit  set  up  on  the 
examination  of  such  a  candidate 
should  be  not  relative,  but  posi- 
tive ;  merely  ascertaining  that  he 
is  duly  qualified,  and  having  no 
regard  to  the  comparative  quali- 
fications of  his  competitors.  £i' 
parte  Inge^  In  the  Matter  of 
Catharine  HalL  Fage  590 

2.  Under  a  deed  pf  endowmeot,  di- 
recting that  the  master  and  fel- 
lows of  a  college  shall  elect  into 
the  fellowship  thereby  created  and 
annexed  to  the  college  a  native 
of  a  particular  town,  '*  if  any  such 
shall  be  found  able  within  the 
University,**  the  master  and  fel- 
lows may  examine  a  candidate  for 
such  a  fellowship,  who  is  duly 
qualified  by  birth,  with  a  view  to 
ascertain  that  he  is  **  able  ;'*  and, 
if  he  is  not  found  **  able,"  may 
elect  another  candidate,  who,  with- 
out the  qualification  of  birth,  pos- 
sesses the  requisite  **  ability."  Ex- 
parte  ♦*••,  Jn  the  Matter  of  St. 
Johns  College^  Cambridge.      603 

FEME  SOLE. 
See  Anticipation. 
Will,  4. 

FORECLOSURE  SUIT. 
In  a  foreclosure  suit  to  which  the 
provisional  assignee  of  the  Insol- 
vent Debtors'  Court  is  made  a 
party,  as  representing  the  owners 
of  the  equity  of  redemption,  the 
costs  of  the  provisional  assignee 
will  be  ordered  to  be  paid  by  the 
Plamtiff,  who  will  add  them,  along 

with 
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witli  his  own  costs,  to  the  sum  due 
on  the  mortgage.  Peake  v.  Gib- 
hon.  Page  S5't 

FOREIGN  DIVORCE. 
See  Fraud. 

FRAUD. 
Where  a  person  agrees  to  give  up 
his  claim  to  property,  in  favour  of 
another,  such  renunciation  will  not 
be  supported,  if,  at  the  time  of 
making  it,  he  was  ignorant  of  his 
legal  rights,  and  of  the  value  of 
the  property  renounced;  espe- 
cially if  the  party  with  whom  he 
dealt  possessed  and  kept  back 
from  him  better  information  on 
the  subject. 

A  sentence  of  divorce  pro- 
nounced by  a  foreign  court  cannot 
defeat  the  rights  acquired  by  par- 
ties under  a  marriage  solemnised 
\n  England*  McCarthy  y.Decaix. 

614 
See  Annuity. 


HEIR  AT  LAW. 
See  New  Trial. 

HOSPITAL. 
See  Charitable  Use,  %  3. 


ILLEGITIMATE  CHILD. 

I.  A  testatrix  gave  a  share  of  her  re- 
siduary estate  to  tlie  children  of 
Mary  Gladman  deceased.     Mary 


Gladman  left  two  children,  one 
legitimate,  the  other  illegitimate. 
Evidence  was  admitted  to  prove 
that  the  illegitimate  child  had  ac- 
quired the  reputation  of  being  the 
child  of  Mary  Gladman;  that  the 
testatrix  well  knew  that  fact,  and 
that  Mary  Gladman  left  only 
those  two  children.  GUI  v.  Shel* 
ley.  Page  S36 

2.  Where  a  legacy  is  given  to  a 
natural  child,  with  directions  to 
apply  the  interest  for  his  main- 
tenance, the  interest  is  payable 
from  the  death  of  the  testator. 
Doxoling  V.  TyreU.  343 

INDEMNITY. 
See  BrLL  of  Exchange. 

INFANT  HEIR. 
The  testator  devised  his  estate  to 
two  tenants  in  common  in  fee; 
one  died  after  the  testator,  leaving 
an  infant  heir.  In  a  creditor's 
suit,  after  a  decree  for  sale  of  the 
estate,  the  infant  heir  was  ordered 
to  join  in  the  conveyance  to  the 
purchaser,  under  the  1  fr.4.  c.  47. 
*.  11.    Brook  V.  Smith.        '      73 

INFANT  WARD. 
See  Separate  Estate,  3. 

INJUNCTION. 
1.  In  a  suit  to  restrain  the  sale  of 
pirated  copies  of  a  print,  where 
the  answer  did  not  suggest  that 
the  prints  complained  of  were  not 
pirated  copies,  a  decree  was  made 
under  the  particular  circumstances, 
though  the  prints,  which  had  been 
«  J>  8  txhi- 
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exhibited  to  the  witness  who 
proved  the  offence,  were  not  pro- 
duced at  the  hearing. 

Where  the  Plaintiff  is  entitled 
to  have  the  injunction  made  per- 
petual, the  Defendant  will  have  to 
pay  the  costs  of  the  suit,  how- 
ever trivial  the  subject-matter  of 
the  suit  may  be,  if  he  did  not, 
afler  the  injunction  was  granted, 
tender  the  costs  up  to  that  time. 
FradeUa  v.  WdUr.  Page  247 
2.  Injunction  to  restrain  the  Grand 
Junction  Water  Works  Company 
from  applying  to  parliament  for 
an  act  authorising  the  company  to 
procure  its  supply  of  water  by 
means  of  an  aqueduct  from  the 
river  Colne  instead'of  the  Thames^ 
as  authorised  by  the  existing  acts 
under  which  it  was  incorporated, 
refused. 

A  court  of  equity  will  not,  at 
the  instance  of  a  shareholder,  re- 
strain a  joint  stock  company  in- 
corporated by  acts  of  parliament 
which  prescribe  its  constitution 
and  objects,  from  applying  in  its 
corporate  capacity  to  parliament, 
and  from  using  its  corporate  seal 
and  resources  to  obtain  the  sanc- 
tion of  the  legislature  to  the  re- 
modelling of  its  constitution,  or  to 
a  material  alteration  and  extension  ! 
of  its  object  and  powers. 

The  right  of  making  such  an 
application  is  incident  to  a  joint 
stock  company  of  that  description. 
Ware  v.  The  Grand  Junction 
Water  Works  Company,  470 

3.  Where  Defendants,  who  had  been 
imprisoned  under  an  attachment! 


which  was  afterwards  set  aside  for 
irregularity,  commenced  actions 
against  the  PlaintiiEs  to  recover 
damages  for  false  imprisonment, 
the  Court  stayed  the  actions,  on 
the  terms  of  the  Plaintifl&  paying 
to  the  Defendants  their  costs  at 
law,  and  of  the  application  to  stay, 
and  directed  a  reference  with  re- 
spect to  a  proper  compensatioa 
for  the  injury  which  the  De- 
fendanU  had  suffered.  PkiiJips 
v.  Worth.  Page6S8 

See  COKTBMPT,  1. 

INSOLVENT  DEBTORS*  ACTS- 
Under  the  Insolvent  Debtors'  Acu 
the  insolvent  is  discharged  with 
respect  to  debts  doe  from  him 
only  to  the  extent  of  the  sums 
stated  by  him  in  his  schedule. 
Barton  ▼.  TattersalL  541 

INTEREST. 
See  Illegitimate  Chiij>,  2. 

INTERPLEADER. 
Wliere  goods  in  the  hands  of  a  bailee 
have  been  subsequently  so  treated 
and  dealt  with  by  the  bailor  as 
to  constitute  or  acknowledge  an 
apparent  title  to  them  in  two 
distinct  parties,  the  rule  which 
prevents  an  agent  from  filing  a 
bill  of  interpleader  against  his 
principal  does  not  apply.  Pear- 
son V.  Cardan.  606 

ISSL^ 
See  Pedigree,  1. 

ISSL^  DEVISAVIT  VEL  NON- 
See  New  Tbiai^ 

JOINT 
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JOINT  STOCK  COMPANY. 

See  Injunction,  2. 

JUDGMENT  DEBT. 
See  Charitable  Use,  1. 

JURISDICTION. 

See  Annuity. 
Parties. 


LEGACY. 
See  Illegitimate  Child,  2. 
Will,  17,  18. 

LENGTH  OF  TIME. 
See  Trust. 

LIABILITY  OF  PARTNERS. 
See  Partnership. 

LIABILITY  OF  TRUSTEES. 
Trustees  and  executors  who,  for 
upwards  of  a  year  after  their  tes- 
tator's deatli,  allowed  a  consider- 
able portion  of  the  assets  to  lie 
unproductive  in  the  hands  of  a 
banker  who  failed,  were,  under  the 
circuoibtances,  charged  with  the 
loss.  Moyle  v.  Moyle,  Page  710 
See  Receiver. 

LIABILITY  TO  DEBTS. 
See  Will,  11. 

LIMITATIONS. 
See  Will.  13. 

LOCO  PARENTIS. 
See  Portions,  2. 


LORD  OF  A  MANOR. 

Where  a  lord  of  a  manor  admits  a 
tenant  upon  the  trusts  of  an  in- 
denture referred  to  in  the  surren- 
der, he  is  to  be  considered  as 
consenting  to  those  trusts,  and  is 
bound  by  them  upon  the  death 
of  the  trustee  without  an  heir. 

A.  being  seised  of  a  copyhold 
in  fee,  surrendered  it  to  the  use 
of  B.  and  his  heirs,  according  to 
the  custom  of  the  manor,  but  sub- 
ject to  the  trusts  of  a  certain  in- 
denture therein  referred  to ;  these 
trusts  were,  after  giving  one  year's 
previous  notice,  to  sell  the  tene- 
ment, to  retain  out  of  the  pro- 
ceeds of  the  sale  a  sum  of  700/. 
and  interest,  for  which  the  sur- 
render was  a  security,  and  to  pay 
the  overplus  to  A.;  B.was  ad- 
mitted, and  died  intestate  and 
without  an  heir,  the  700/.,  with  an 
arrear  of  interest,  still  remaining 
due  to  him : 

Held,  that  the  lord  did  not  be- 
come entitled  to  the  tenement  by 
reason  of  failure  of  heirs  of  B.^ 
and  that  A.  had  a  right  to  redeem 
the  premises,  and,  upon  payment 
of  what  was  due  on  the  mortgage, 
to  be  readmitted  as  tenant  in  fee 
according  to  the  custom  of  the 
manor  : 

That  it  was  the  personal  repre- 
sentative of  B.,  and  not  the  lord^ 
who  was  entitled  to  receive  the 
mortgage  debt.    Weaver  v.  Maule. 

Page;97 
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LOST  BILL. 
See  Biu>  or  Exchange. 

LUNATIC, 

* 

In  a  case  where  a  lunatic  had  two 
estates  situate  at  a  distance  from 
each  other,  and  of  considerable 
▼alue,  the  Court,  under  the  cir- 
cumstancesy  appointed  a  separate 
committee  for  each.  In  re  Ro- 
bins. Page  449 


MAINTENANCE. 
See  Illegitimate  Child,  2. 

MARRIAGE. 
See  Fraud. 

MARRIAGE  SETTLEMENT. 

After  the  marriage  of  a  female  ward 
a  settlement  is  made,  under  the 
direction  of  the  Court,  for  the  be- 
nefit of  the  wife  and  children  of 
the  marriage,  of  a  moiety  of  a 
plantation  in  Demerara^  of  which 
the  wife  was  seised  in  fee  at  the 
time  of  the  marriage;  the  hus- 
band and  wife  afterwards  mort- 
gage the  estate  to  persons  having 
full  notice  of  the  settlement ;  by 
the  law  of  Demerara  the  settle- 
ment was  a  nullity,  and  in  no 
manner  afibcted  the  rights  and 
powers  of  the  husband  and  wife 
over  the  estate: — Held,  that  the 
mortgage  is  valid,  inasmuch  as  the 
equity  of  the  wife  and  children 
attaches  only  upon  the  person  of 


the  husband,  and  not  upon  the 
estate.      Martin  v.  Martin. 

P&ge507 

MEMBER  OF  PARLIAMENT. 
See  Contempt,  2. 

MODUS. 
A  modus  payable  by  every  house- 
holder, in  lieu  of  all  tithes  of  bay, 
without  regard  to  the  fact  whe- 
ther such  householder  has  or  has 
not  hay,  is  valid,  but  otherwise  if 
it  be  alleged  to  be  payable  only 
when  the  householder  has  hay. 

Sixpence  in  lieu  of  a  tithe  pig 
is  rank:  a  modus  for  fruit  and 
garden-stuff  is  good,  though  it  be 
not  alleged  to  be  growing  m  a 
garden.       Gronow  ▼.  Edwards* 

102 

MONUMENTAL  INSCRIP- 
TIONS. 
See  Pedigree,  2. 

MORTGAGE. 
A  mortagee  who  has  taken  the  bodj 
of  his  debtor  in  execution  for  the 
mortgage  debt,  is  nevertheless  en- 
titled to  the  benefit  of  his  mort- 
gage security.     Davis  v.  BaUine. 

76 
See  Foreclosure  Suit. 
Lord  of  a  Manor- 
Marriage. 
Will,  11. 


NE  EXEAT  REGNO. 
A  writ  of  ne  exeat  regno  will  not  be 
granted  to  a  Plaintiff  resident  in  a 

foreign 
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foreign  country.  Smith  v.  Nether- 
sole.  Page  450 

NEW  TRIAL. 
A  motion  for  a  new  trial  of  two  issues, 
was  made  upon  three  grounds: 
1st,  the  alleged  improper  sum- 
ming up  of  the  judge ;  2d)y,  be- 
cause the  weight  of  evidence  was 
against  the  verdict ;  and,  Sdly,  be- 
cause only  one  of  the  attesting  wit- 
nesses was  examined  at  the  trial. 
The  motion  was  refused  on  the 
ground,  that,  upon  the  evidence 
alone,  without  regard  to  the  sum- 
ming up  of  the  judge,  the  Court 
would  not  have  been  satisfied,  if 
the  jury  had  given  a  different  ver- 
dict; and  because  the  two  attesting 
witnesses,  who  were  not  examined, 
were  present  in  court  on  the  trial 
of  the  issue,  and  tendered  to  the 
party  moving  for  a  new  trial,  who 
declined  to  examine  them. 

Semblef  the  rule  is  not  univer- 
sal, that,  on  the  trial  of  an  issue 
devisavit  vel  non,  all  the  attesting 
witnesses  must  be  examined  at 
law. 

Semble,  that  rule  does  not  ap- 
ply, where  the  bill  is  filed  by  the 
heir-at-law,  to  restrain  the  devisee 
from  setting  up  a  legal  estate  as  a 

bar  to  the  ejectment.     Tatham  v. 
fVright.  1 

NOTICE. 

See  Trust. 

Vendor  and  Purchaser. 


OPENING  BIDDINGS. 
See  Biddings. 

ORDERS. 
See  Deposit. 


OBLIGATION  TO  SETTLE. 
See  Pervormamce^ 


PARLIAMENT. 
See  Injunction,  2. 
Contempt,  2. 

PARTIES. 
Where  the  person,  whose  interests 
are  sought  to  be  affected  by  the 
decree,  is  out  of  the  jurisdiction 
of  the  Court,  the  suit  cannot  pro- 
ceed in  his  absence.  Brotone  ▼• 
Blount.  P^e  83 

See  Pleading,  2. 

PARTNERSHIP, 
The  creditor  of  a  partnership,  in 
which  one  of  the  partners  die8>  and 
the  surviving  partners  afterwards 
become  bankrupt,  has  a  right  to 
.  resort  to  the  assets  of  the  de- 
ceased partner  for  payment,  with- 
out regard  to  the  state  of  the  ac« 
count  as  between  such  deceased 
partner  and  the  surviving  partners. 
Devaynes  v.  Noble.  '       495 

See  Account. 

PEDIGREE. 

1.  Where,  in  a  pedi^ee  case,  the 
object  is  to  connect  A.  with  C, 
after  proving  that  B.,  a  deceased 
person,  was  related  to  A.^  it  is 
competent  to  give  in  evidence  de- 
clarations 
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clarations    by  B.y  in   which   he 
claimed  relationship  with  C. 

A  paper  in  the  handwriting  of 
B»y  found  in  his  respositories  at 
his  death,  and  purporting  to  give 
a  genealogical  account  of  his 
family,  of  which  it  represents  C 
to  have  been  a  member,  is  admis- 
sible for  the  same  purpose,  though 
never  made  public  in  B.'s  lifetime, 
thou^  erroneous  in  various  par- 
ticulars, and  professing  to  be 
founded  chiefly  on  hearsay. 

Nature  and  amount  of  the  evi- 
dence, upon  which  the  Court  will 
direct  an  issue  to  investigate  a 
title  depending  on  a  question  of 
pedigree*  Monkton  v.  Aiiorney- 
GeneraL  Page  147 

2.  SembUf  that  in  a  pedigree  case 
statements  contained  in  monumen- 
tal inscriptions  and. hearsay  de- 
clarations by  a  deceased  relative, 
are  admissible  evidence  to  prove 
the  respective  ages  of  the  persons 
to  whom  they  refer,  as  well  as  the 
fact  of  their  relationship  to  each 
other.     Kidney  v.  Cockburn.    167 

PERFORMANCE. 
Where  a  tenant  for  life  sells  part  of 
the  settled  estate  under  the  au- 
thority of  an  act  of  parliament 
which  directs  him  to  lay  out  the 
consideration  money  in  the  pur- 
chase of  other  lands,  and  to  settle 
them  to  the  same  uses,  and  he 
afterwards  purchases  lands  in  fee 
simple,  to  nearly  the  amount,  but 
dies  without  having  settled  them 
accordingly,  leaving  them  to  de- 
scend upon  his  heir-at-law,  who 


was  also  the  first  tenant  in  tail  in 
remainder  under  the  settlement,  a 
court  of  equity  will  intend  that 
the  purchase  was  made  in  per- 
formance of  the  obligation  im- 
posed by  the  act,  and  will  not 
permit  the  remainder-man  to  re- 
cover the  value  of  the  landf  sold 
against  the  personal  estate  of  the 
tenant  for  life.  Tubbs  v.  Broad' 
xoood.  Page  487 

PERPETUATION  OF  TESTI- 
MONY. 

See  Practice,  S. 

PIRACY. 
S^  Injunction,  1. 

PLEADING. 

1.  The  bill  of  the  husband  and  wife» 
where  it  seeks  relief  in  favour  of 
the  husband  to  the  prejudice  of 
the  wife's  interest,  is  considered 
by  the  Court  as  the  bill  of  the 
husband  alone. 

In  such  a  case  the  proper  course 
is  to  make  the  wife  a  defendant. 

If  there  were  no  deed,  and  it 
was  simply  the  case  of  a  wife 
consenting  that  the  husband 
should  receive  money  which  was 
given  to  her,  then  the  wife's  con- 
sent in  Court  would  be  sufficient 
without  altering  the  form  of  the 
pleadings.  Hanrott  v.  CadwdU 
ader.  54^ 

2.  A  person  entitled  to  a  share  of  a 
sum  of  money,  which  is  due  as  a 
debt  from  a  testator,  cannot  main- 
tain a:  bill  for  his  own  share,  un^ 

lets 
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less  he  sues  on  behalf  of  himself 
and  all  other  parties  interested  in 
the  debt,  or  makes  those  other 
persons  parties  to  the  suit.  Alex- 
under  v.  Mullins.  Page  568 

PORTIONS. 
1.  If  a  father  makes  a  provision  for  a 
child  by  settlement  on  her  marri- 
age, and  afterwards  makes  a  pro- 
vision for  the  same  child  by  his 
will,  it  is  prim^  facie  to  be  pre- 
sumed that  he  does  not  mean  a 
double  provision. 

But  this  presumption  may  be 
repelled  or  fortified  by  intrinsic 
evidence,  from  the  nature  of  the 
two  provisions,  or  by  extrinsic 
evidence  of  the  intentions  of  the 
testator  at  the  time  of  making  his 
will. 

Slight  differences  between  the 
two  provisions  will  not  repel  the 
presumption  against  double  pro- 
visions. 

Slight  differences  are  such  as, 
in  the  opinion  of  the  .Judge, 
leave  the  two  provisions  substan- 
tially of  the  same  nature. 

Declarations  of  the  parent  re- 
ferring to  his  intention  at  the  time 
of  making  his  will,  whether  made 
at  the  time  or  before  or  after,  are 
admissible  evidence  to  prove  that 
he  did  not  mean  to  give  a  double 
provision. 

A  paper  written  some  time  after 
the  date  of  his  will,  and  showing 
the  state  of  his  property,  but 
having  no  reference  to  his  inten- 
tion, is  not  admissible  for  that 
purpose. 


A  father,  by  articles  made 
previous  to  the  marriage  of  his 
daughter,  agreed  to  settle,  either 
by  deed  or  will,  lands  of  the  value 
of  3000/.,  in  trust  for  his  daughter 
for  life,  to  her  separate  use,  re- 
mainder to  the  husband  for  life, 
remainder  to  the  children  of  the 
marriage  as  tenants  in  common 
in  tail,  with  cross  remainders. 
By  his  will  he  devised  a  real  estate 
worth  more  than  SOOO/.  in  trust 
for  his  daughter  for  life  to  her 
separate  use,  but  without  the 
power  of  anticipation  or  alien- 
ation ;  remainder  to  the  husband 
for  life,  he  maintaining  and  edu- 
cating the  children  of  the  mar- 
riage ;  remainder  to  the  children 
of  the  marriage  as  tenants  in  com- 
mon in  fee  ;  with  a  limitation  over 
of  the  shares  of  those  who  should 
die  under  twenty-five  without 
leaving  issue,  to  the  survivors: 
Held,  that  the  differences  between 
the  two  provisions  were  not  such 
as  to  repel  the  presumption  against 
double  portions,  and  that  the 
daughter,  her  husband,  and  chil- 
dren, were  not  entitled  both  to  the 
benefits  given  by  thcwill,  and  to 
the  provisions  stipulated  for  by 
the  articles.     Weall  v.  Rice. 

Page  251 
2.  A  testator  who  has  contributed  to 
the  maintenance  and  education 
of  a  female  infant,  nearly  related 
to  him,  from  the  time  of  her  fa- 
ther's death,  and  who  has  been 
treated  by  her  as  the  person  whose 
consent  was  necessary  to  her 
marriage,    and    who  has    taken 

upon 
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ispoQ  himself  the    obligation    to 

( make  a  proraioo  for  her  in  that 

«'e?ent,  ist  as  to  the  question  of  a 
'  double  provision  by  will  and  set. 
tlement»  to  be  considered  in  loco 
parentis;  and  the  presumption 
against  a  double  provision,  which 
would  arise  in  the  case  of  a  father 
^'Will  applj  to  such  a  case. 

In  Bvchacase  parol  evidence  may 
>  be  adduced  to  prove  the  intention 

'  against  a  double  provision,  as  well 
as  on  the  question   whether  the 
testator  was  in  loco  parentis. 
Qa^gre^  Whether,  if  the  testator 

>-  was  nottobe  cpnsidered  in  loco  pa- 

-  r^iiltJ^  parol  evidence  of  his  inten- 
tion not  to  make  a  double  provision 
by  will  and  settlement  would  be 

.  admissible  ? 

.  .    It  being  proved  by  parol  evi- 

^  dmkce  that  the  testator  intended 
the  provision    made  by  the  set- 

<  dement  to  be  in  lieu  of  a 
legacy  given  by  the  will,  the  set- 

,  tI«neDt  was  held  to  be  a  satisfac- 
tion of  the  legacy,  though   the 

:  two  provisions  differed  so  much 
from  each  other  that  they  could 
not  be   considered   substantially 

'  >  the  same* 

The  legacy  was  not  set  up  by  a 
codicil  made  afler  the  settlement, 

.. ratifying  and  confirming  the  will, 
and  all  the  devises  and  bequests 

'  therein  contained.  Booker  v.  Allen, 

Page  270 
3%  A  testator,  by  his  will,  reciting 
that  he  had  on  the  marriage  of 
two  of  his  daughters*  advanced 
and  transferred  for  their  respec- 
tive benefit   50(M.   sterling  and 


900/.  bank  stock,  bequeathed  SKXy, 
sterling  and  900/.  bank  stock  in 
trust  for  his  remaining  daughter 
Franciscan  during  her  life,  to  her 
separate  use,    without    power  of 
anticipation  or  alienation;    then 
for  her  children,  subject  to  an  ex- 
clusive power  of  appointment  by 
her;   and  if  there  were  no  chil- 
dren in  whom    the   fund  should 
vest,  for  such  person,  Stc.  as  she 
should  appoint :  Francisca  after- 
wards married,  and  on  her  marri- 
age her  father  advanced  to  her 
500/.,  and  transferred  to  the  tras- 
tees  of  her  marriage   settlement 
900/.  in  bank  stock,  in  trust  for 
her  separate  use  during  her  life ; 
then  for  her  husband  during  his 
life,  and  after  his  decease  for  the 
children  of  the  marriage;  but  if 
she  died  in  the  lifetime  of  her 
husband,    without     leaving    sdj 
child,  then  to  her  husband  abso- 
lutely ;  and  if  he  died  in  her  life- 
time, without  leaving  any  child  bj 
her,  to  her  absolutely:  Held,  that 
the  provision  made  for  Francitca 
on  her  marriage  was  an  ademption 
of  the  legacies  of  500^  and  of 
9001.    bank    stock.       Carver  v. 
Bowles.  Page  301 

4.  The  testator,  upon  the  marri- 
age of  a  daughter,  entered  into  a 
bond  for  the  payment  of  5000^. 
within  six  months  after  his  de- 
cease to  the  trustees  of  his  daugh- 
ter's settlement,  the  interest  to  be 
paid  to  the  husband  for  life ;  and 
after  his  decease,  if  the  wife  sur^ 
vived  him,  and  there  were  chil- 
dren of  the  marriage^  lOQOL,  part 

of 
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of  the  5000/.,  to  be  paid  to  the 
wife,  and  the  remainder  to  be  ap- 
plied to  the  use  of  the  children  of 
the  marriage,  but  if  there  were  no 
children,  2000/.  to  be  paid  to  the 
wife,  and  the  remainder  of  the 
5000/.  to  be  paid  to  the  executors 
and  administrators  of  the  husband ; 
and  in  case  the  husband  survived 
the  wife,  and  there  were  no  chil- 
dren, then  the  whole  of  the  5000/. 
to  the  husband.  The  testator 
afterwards  made  his  will,  and  gave 
his  daughter  5000/.,  stating  it  to 
be  in  addition  to  what  he  had  se- 
cured upon  her  marriage.  About 
five  years  aflerwards  the  testator 
executed  a  deed,  whereby  he  co- 
venanted that  his  executors  should 
pay  to  the  trustees,  within  six 
months  after  his  death,  the  sum  of 
5000/.  upon  the  trusts  of  the  set- 
tlement. Parol  evidence  of  the 
declarations  of  the  testator  was 
admitted  to  prove  that  he  did  not 
intend  a  double  portion. 

QuarCf  Whether  the  different 
interests  of  the  husband,  wife,  and 
children,  in  the  legacy  of  5000/., 
and  in  the  sum  of  5000/.  given  by 
the  deed,  would  repel  the  common 
presumption  against  double  por- 
tion ?  Lloyd  V.  Harvey.  Page  310 
5.  A  testator,  upon  the  marriage  of 
a  daughter,  entered  into  a  bond 
conditioned  for  the  transfer  to  the 
trustees  of  her  settlement  during 
his  life,  or  within  twelve  months 
after  his  decease,  of  10,000/.  4 
per  cent,  bank  annuities :  the  only 
4>  per  cent,  bank  annuities  then 
existing  were  afterwards  reduced 


to  3^  per  cents.,  but  there  was  ex- 
isting at  the  time  of  his  death  a 
new  4  per  cent,  stock,  which  had 
been  created  two  years  after  the 
reduction  of  the  old  4  per  cents : 
—  the  bond  is  satisfied  by  a  trans- 
fer of  10,000/.  3^  per  cents* 

The  same  testator  by  his  will 
gave  to  a  son  a  legacy  of  2000/. 
in  the  joint  stock  of  the  4  per  cent, 
bank  annuities,  transferable  at  the 
Bank  of  England,  commonly  called 
«( 4  per  cent,  bank  annuities :"  the 
only  4  per  cent,  bank  anntuttes 
existing  at  the  date  of  hk  will 
were  reduced  to  3-|^  per  ceats. 
afterwards,  and  before  his  death 
a  new  stock  of  4  per  cent,  bank 
annuities  were  created:  <^  the 
will  speaks  at  the  testator's  death, 
and  the  son  is  entitled  to  a  sum 
of  20,000/.  in  the  then  exisUng 
4  per  cent,  bank  annuities* 

A  testator  by  his  will  gave  %o 
his  daughter  Sophia  and  her  chil- 
dren, undercertain  circumstances, 
a  sum  of  10,(100/.  4  per  oent.  an- 
nuities, and  directed  that,  with  the 
exception  of  certain  sum8,of  which 
this  was  not  one,  and  which  were 
expressly  ordered  to  be  brought 
into  hotchpot,  the  legacies  be- 
queathed to  any  of  his  children 
were  to  be  not  in  satisfaction  of, 
but  in  addition  to  any  portion  or 
provision  to  which  they  were  or 
should  be  entitled  under  any  ar- 
ticles or  settlement  then  already 
executed  by  him;  afterwards,  upon 
her  marriage,  a  sum  of  10,000/.  4 
per  cent,  bank  annuities  was  set- 
tled upon.  Sophia,  her  husband, 

and 
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and  her  children  :—  she  is  not  en- 
titled to  both  provisionsi  notwith- 
standing the  differences  in  the 
limitations. 

The  testator,  on  the  marriage 
of  another  daughter  without  his 
consent,  revoked  a  bequest  of 
10,000/.  4  per  cent,  bank  annui- 
ties which  he  had  made  by  the 
same  will  in  £Eivour  of  that  daugh- 
ter and  her  children,  and  gave  her 
a  life  interest  in  a  sum  pf  5000/. 
4>per  cent. bank  annuities ;  he  after- 
wards settled  10,000/.  on  her  and  her 
children,  and  by  a  codicil  declared 
the  settlement  to  be  in  satisfac- 
tion of  the  legacy :  —  this  circum- 
stance, even  coupled  with  the  dif- 
ference of  the  provisions  and  the 
language  of  the  will,  is  not  suffi- 
cient to  repel  the  presumption 
against  double  portions  in  the 
case  of  the  daughter  Sophia.  Shef- 
fidd  V.  The  Earl  of  Coventry. 

Page  317 

POWER. 

1.  Where  there  is  no  appointment 
under  a  power,  and  no  gift  over 
in  default  of  appointment,  those 

[  persoud  only  will  take  who  could 
take  by  appointment. 

A  testator  gave  the  residue  of 
his  personal  estate  to  his  wife,  for 
her  own  sole  use  and  disposal, 
trusting  that  she  would  thereout 
provide  for  his  family,  and  particu- 
larly his  only  sou;  and,  at  her 
decease,  give  and  bequeath  the 
same  to  her  children  by  him,  as 
she  should  appoint : 

Held,  that  the  wife  could  ap- 


point only  by  will,  and  that  chil- 
dren living  at  her  death  were 
alone  entitled  to  share  in  an  ud- 
appointed  portion  of  the  fund. 
Walsh  V.  WaUinger.  Page  78 
2.  Where,  on  marriage,  a  settlement 
is  made  of  the  wife's  property  to 
herself  for  life,  to  her  separate 
use,  with  remainder  as  she  should 
appoint  by  any  writing  signed  by 
her  and  attested  by  two  wit- 
nesses, and  for  default  of  appomt- 
ment  to  the  children  of  the  mar- 
riage, and  the  trustees  part  with 
the  trust  fund  upon  the  joint  ap- 
plication of  the  husband  and  wife 
by  letter  not  attested  by  any  wit- 
ness, the  trustees,  after  the  death 
of  the  wife,  must  make  good  the 
trust  fund  for  the  children.  Hop- 
kins V.  MyalL  86 
See  Separate  Estate,  1. 
Will,  7. 

PRACTICE. 

1.  To  ground  an  order  for  the  ser- 
jeant-at-arms under  the  1  Tr.4. 
c.36.«.  15.  rulel.  the  affidavit 
must  state  the  party's  belief  that 
at  the  time  of  suing  forth  the  at- 
tachment the  Defendant  was  in 
the  county  into  which  the  writ  was 
issued,  and  not  merely  that  bis 
last  known  place  of  residence  was 
in  that  county.  Handfield  t. 
Wildes.  91 

2.  To  ground  an  order  for  the  ser- 
jeant-at-arms under  the  1  fF.4. 
C.36.  S.15*  rule  1.  the  affidavit 
need  not  state  the  party's  bdief 
that  due  diligence  has  been  used 
in  ascertaining  theDefendant's  re- 
sidence, 
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sidence,  and  in  endeavouring  to 
apprehend  him ;  but  it  must  swear 
to  those  facts,  and  in  some  way  or 
other  satisfy  the  Court  of  their 
truth.     Wright  v.  Green.  Page  93 

3.  The  Court  will  not  make  an  order 
for  the  publication  of  depositions 
taken  in  a  suit,  to  perpetuate  tes- 
timony, while  the  witnesses  are 
alive.     Bamsdale  v.  Lowe.      142 

4.  After  a  residuary  fund  had  been 
paid  into  the  Exchequer,  under  a 
decree  establishing  the  right  of 
the  Crown,  parties  setting  up  a 
title  to  the  fund  were  permitted, 
upon  petition  in  the  cause,  and 
with  the  leave  of  the  Crown,  to  go 
before  the  Master  for  the  purpose 
of  making  out  their  claim.  Monk- 
ton  f.  Attorney-General.  147 

See  Contempt,  1. 
Costs,  2. 

Reference  under  1 W.  4.  c.  60. 

PRAYER. 

See  Specific  Performance. 

PRESUMPTIONS. 
See  Portions,  1,  2.  4,  5. 

PRINCIPAL  AND  AGENT. 
See  Interpleader. 

PRINTS. 
Stftf  Injunction,  1. 

PRIVATE  HEARING. 
The  consent  of  both  parties  is  not 
necessary   to  a  private  hearing. 
Ogle  T.  Brandling.  680 


PRIVILEGE. 
See  Contempt. 

PROVISIONAL  ASSIGNEE. 
See  Foreclosure  Suit. 

PRIZE  MONEY. 
Military  prize,  when  captured,  is 
capable  of  being  effectually  as- 
signed by  the  captor,  before  any 
interest  in  it  has  been  vested  in 
him  by  a  grant  from  the  Crown. 

A  warrant  of  the  Crown»  con- 
veying military  prize  to  trustees 
upon  trust,  to  collect,  recover, 
and  receive  the  same,  and  direct- 
ing  the  trustees,  as  soon  as  the 
case  would  admit,  to  prepare  a 
scheme  for  the  distribution  there- 
of, conformably  to  certain  princi- 
ples therein  stated,  and  to  submit 
such  scheme  to  the  Lords  of  the 
Treasury,  for  the  signification  of 
the  royal  pleasure  thereon,  is  not 
an  absolute  or  final  grant;  it 
creates  no  vested  interest  in  any 
particular  individuals,  as  objects 
of  the  bounty;  nor  can  persons 
claiming  to  be  cestui  que  trusts 
compel  a  distribution  under  it  by 
a  suit  in  equity  against  the  trus- 
tees. 

Semble,  The  Crown  may  at  any 
time  before  distribution,  alter  or 
revoke  a  grant  of  military  prize. 
Alexander  v.  The  Duke  of  Wei* 

Page  d5 


lin^ton. 


PUBLICATION. 
See  Pkactick,  S, 


PUR- 
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PURCHASER. 
See  Performahce. 

REAL  ESTATE. 
See  Charitable  Use,  1. 

RECEIVER. 

A  receiver  appointed  by  the  Court 

la^  answerable    for    the    loss    of 

, monies  consequent  on  the  failure 

of  a  banker  with  whom  they  have 

been  deposited  for  security,  if  the 

.    deposit  be  made  in  such  a  way 

that  the  receiver  parts  with   the 

absolute  control  over  the  fund. 

,A  receiver  paid  into  a  banking 

.    bouse  the  sums   he  received,  to 

^^.the  joint  account  of  his  sureties, 

r  under  an  arrangement  with  them, 

.    that  all  drafU  upon  the  sums  so 

.paid  in  should  be  written  by  one 

«iitjpf,ilb<9*.#lireties»  and    signed  by 

li:.hi|Wlrif»   The  bankers  having  sub- 

l^nSaqilfAtlf  iailed,  it  was'  held  (re- 

p  .versing  thc^judgment  of  the  Master 

.   of  the  RoUs ) ,  that  the  receiver  was 

.liable  for  the  loss.    Salxjony  v.  Sal- 

...coc^  Page  215 

REFERENCE  UNDER  1  W.  c.  60. 

Proper  form  of  the  reference  under 
the  1  W.  4.  c.  60.  In  the  Matter 
qfPigoil.  683 

REHEARING. 
A  second  rehearing,  after  the  cause 
has  been  heard  and  decided  in  the 
Court  below,  and  once  reheard  on 
appeal  by  the  Lord  Chancellor,  is 
not  a  matter  of  right,  but  an  in- 
dulgence which    the  Court  will 


only  grant  on  a  special  casenide. 
Deerhunt  ▼.  The  Duke  of  Si.  AU 
ban*$.  Fige  702 

REMOTENESS. 

See  Will,  8,  9,  10, 13. 

RENTS. 

The  rule  of  law,  that  the  title  to 
land  cannot  be  tried  in  an  action 
for  money  had  and  received,  does 
not  apply  to  cases  where  only  the 
pastgone  rents  of  lands  are  in 
question. 

The  widow  of  a  testator,  with 
the  acquiescence  of  his  heir,  wss 
let  into  possession  of  certain  free- 
hold houses,  under  an  erroneous 
supposition  that  they  passed  by 
the  will  along  with  other  prbperty, 
in  which  a  life  interest  was  de- 
vised to  her ;  and  before  the  error 
was  discovered  or  her  right  dis- 
puted, she  died.  On  a  bill  filed 
by  the  heir  against  her  personal 
representative,  praying  the  de- 
livery of  title  deeds  and  an  ac- 
count, it  was  held| 

That  the  suit  was  maintainable 
for  the  rents  received  during  her 
continuance  in  possession ; 

That  as  the  defence  of  the 
statute  of  limitations  was  not 
raised  upon  the  pleadings,  the 
account  should  be  taken  from  the 
time  when  the  Plaintiff's  title  first 
accrued;  and. 

That  the  Plaintiff  was  not  at 
liberty  to  set  off  the  amount  of 
such  rents  against  payments  made 
by  the  widow  in  her  character  of 
executrix,  those  paynaenu  h^ing, 

by 
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by  virtue  of  a  special  trust,  a 
primary  charge  upon  the  estates^ 
of  which,  subject  to  the  widow's 
life  interest,  the  Plaintiff  was  de- 
visee.     Moneypenny  v.  BristotO' 

Page  117 

RENUNCIATION. 
See  Fraud. 

REPUBUCATION. 
See  Will,  2. 

REVERSIONARY  INTEREST. 
See  Baron  and  Feme. 

Spkcific  Performance. 

REVOCATION. 

See  Will,  12. 16. 

ROYAL  GRANT. 
See  Prize  Money. 


SATISFACTION. 
See  Portions,  4,  5. 

SCHEDULE. 
See  Trust  Deed,  1. 

SCHEME. 
See  Charitable  Use,  2,  3. 

SECURITY. 
See  Mortgage. 

SEPARATE  ESTATE. 
1 .  Devise  of  lands  to  trustees  upon 
trust,  to  pay  the  rents  and  profits 
to  «/•  if.  for  life ;  but  if  he  should 
attempt  to  assign  the  samefOr 
Vol.  IL 


should  commit  an  act  of  bank- 
ruptcy, or  become  insolvent,  then 
upon  trust  to  pay  thereout  to  the 
wife  of  </.  i/.  an  annuity  of  100^ 
during  his  life,  and  after  his  de- 
cease, an  annuity  of  XL  during 
her  widowhood,  and  upon  certain 
other  trusts,  as  to  the  residue 
for  the  children  of  the  marriage: 
Held,  first,  that  the  annuity  of 
100^.  was  not  the  separate  estate 
of  the  wife,  but  passed  by  the 
husband's  assignment  to  a  pur- 
chaser for  value;  secondly,  that 
as  against  such  purchaser  the  wife 
had  no  equity  for  a  settlement  out 
of  the  annuity.     Stani&n  v.  Hall. 

Page  175 

2.  Lands  were  settled  upon  trust 
after  the  death  of  the  settlor,  to 
sell  the  same  and  distribute  the 
proceeds  among  all  Uie  settlor's 
children  naminatim  ;  and  as  to  the 
shares  of  two  who  were  fMvried 
women,  the  trustees  were  directed 
to  pay  the  same  *'  into  their  own 
proper  and  respective  hands,  to 
and  for  their  own  use  and  bene- 
fit;" but  in  case  they  should  be 
then  dead,  to  pay  their  shares  to 
their  respective  husbands  for  their 
own  use  and  benefit :  Held,  that 
these  shares  did  not  vest  in  the 
married  women  to  their  separate 
use.     Tiller  v.  Lake,  183 

3.  On  the  marriage  of  a  female  in- 
fant who  was  a  ward  of  Court,  and 
entitled  to  a  leasehold  estate  to 
her  separate  use,  a  settlement  was 
made  under  the  order  of  the 
Court,  giving  to  the  trastees  a 
power  of  sale  over  the  leasehold 

3  E  estate: 
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estate :  —  A  sale  made  by  the 
trustees  under  the  power^  during 
the  minority  of  the  female  infant 
is  not  valid.      Simson  v.  Jones. 

Page  S65 
See  Baron  and  Feme,  1. 

SET  OFF. 
See  Rents. 

SETTLEMENT. 

A  husband,  whose  wife  was  entitled 
to  a  fund  in  Court,  signed  a  me- 
morandum afler  marriage,  agree- 
ing to  secure  half  her  property  on 
herself:  Held,  (reversing  the  de- 
cision of  the  Court  below,)  that 
it  was  competent  for  the  wife  to 
wali^e  this  agreement,  and  that 
any  benefit  which  her  children 
might  have  taken  under  it  was  de- 
feated by  her  waiver.  Fenner  v. 
Taylor.  190 

See  Performance. 

Separate  Estate,  1.  3. 

SPECIFIC  BEQUEST, 
Se^WiLL,  11. 

SPECinC  PERFORMANCE. 

In  a  suit  by  a  purchaser  to  compel 
specific  performance  of  a  contract 
for  the  sale  of  a  reversionary  in- 
terest in  stock,  or  in  the  alterna- 
tive, to  have  the  deposit  repaid, 
the  Court  having  decided  against 
the  PlaintiflTs  right  to  the  prin- 
cipal relief  sought,  refused  the 
alternative  part  of  the  prayer,  and 
dismissed  the  bill  with  costs. 
Kendall  ▼.  Beckett.  88 


STATUTE  OF  LIMITATIONS. 
See  Rents. 

STATUTES. 

1.  IW.  4.  c.  42.     Brook  v.  Smith. 

Page  73 

2.  The  eleventh  section  of  the  1 W,  4. 
c.47m  extended  to  a  case  where 
the  decree  in  tlie  cause  was  made 
prior  to  the  act.  Chapman  v.  7V»- 
nant.  74 

3.  1  W.  4.  c.  36.  s.  1 5.  HandfieU 
V.  Wildes.  91 

4.  1  W.  4.  c.  36.  s.  15.  Wright  v. 
Green.  93 

5.  9  G.  2.  c.  36.  CoUinson  v.  Pater. 

344. 

6.  53  G.  3.  c.  102.  Barton  v.  Tat- 
tersail.  541 

7.  1  W.  4.  c.  60.    In  re  Pigoit.  683 


I 


TENANT  FOR  UFE. 
See  Performance. 

TITHES. 
See  Modus. 

TIME  OF  PAYMENT. 
SfeWiLL,  11. 

TRUST. 
A  testatrix  devised  a 
tenement  to  Jokn^  without  words 
limiting  the  inheritance.  Upoik 
her  death,  the  dormant  sur- 
renderee, in  whom  the  l^ial  es- 
tate was,  surreDdercd  the  fte  to 

Jokm  ; 
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John;  BXid  John  died  more  than 
forty  years  before  the  filing  of  the 
bill,  having  surrendered  the  tene- 
ments to  purchasers,  who  had 
notice  of  the  will  of  the  testatrix : 
Held,  that  the  equitable  title  of 
the  heir,  which  accrued  on  the 
death  of  «/oAn,  was  barred  by 
length  of  time.     Collard  v.  Hare, 

Page  675 
See  Lord  of  a  Manor. 

Prize  Money. 

Trust  Deed,  1. 

TRUST  DEED, 

1.  A  person  by  deed  conveyed  to 
trustees  certain  personal  property, 
upon  trust  to  sell  the  same,  and, 
afler  satisfying  certain  specified 
charges  and  claims  in  a  prescribed 
order  out  of  the  proceeds,  to  di« 
vide  the  residue  among  his  sche- 
duled creditors,  none  of  whom 
were  parties  or  privy  to  the  exe- 
cution of  the  deed.  The  trustees, 
after  partially  executing  the  trusts 
by  making  sales  and  paying  off  the 
specified  charges  and  claims  in  the 
order  directed,  concurred  with  the 
grantor  in  doing  several  acts  in- 
consistent with  the  subsequent 
trusts :  Held,  that  after  the  death 
of  the  grantor  a  scheduled  creditor 
had  no  equity  against  the  trustees 
to  enforce  the  execution  of  the 
trusts,  the  conveyance  being  in 
the  nature  of  a  private  arrange- 
ment for  the  personal  convenience 
of  the  grantor,  and  vesting  no 
right  in  the  creditors.  Garrard  v. 
Lord  Lauderdale.  451 


2t  Where  consignments  have  been 
made  firom  abroad  to  answer  an 
annuity  which  the  owner  of  the 
property  consigned  is  liable  to 
pay,  and  the  consignee  in  this 
country  gives  notice  of  the  ar- 
rangement to  the  annuitant,  and 
makes  payments  in  pursuance  of 
it,  the  consignee  is  not  afterwards 
at  liberty  to  discontinue  such  pay- 
ments, so  long  as  he  has  any  pro- 
ceeds of  the  consignments  in  his 
hands. 

The  circumstances  of  such  a 
transaction  constitute  an  implied 
trust,  which  the  Court  will  enforce 
against  the  consignee,  for  the 
benefit  of  the  annuitant*  FitZ' 
gerald  v.  Stewart.  Page  457 

TRUST  OF  A  TERM. 
See  Baron  and  Feme,  2. 

TRUSTEE. 
See  Liability  of  Trustees. 
Power,  2. 
Receiver. 


UNCERTAINTY. 
See  Will,  1. 


VENDOR  AND  PURCHASER. 

Under  an  agreement  of  exchange 
between  A.^  who  held  lands  under 
a  college  lease,  and  J3.,  the  owner 
of  an  adjoining  estate,  B.  occupied 
part  of  the  college  lands,  and  A, 
had  occupied,  along  with  the  resi- 
due of  the  leasehold,  part  of  B.*s 
S  E  2  estate. 


*m 
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'  fstate.  if.  hsring  become  bank- 
nipt»  the  collie  leasehold  was 
sold^  and  was  described  in  the 
'  particulars  of  sale  as  <'  late  the  re- 
;  aidence  of  A.:**  Held,  that  the 
purchaser  was  not  to  be  considered 
as  having  imph'ed  notice  of  the 
agreement  of  exchange^  and  that 
he  had  a  right  to  recover  by  eject- 
ment that  portion  of  the  leasehold 
which  was  in  ^.'s  occupation. 
Miles  V.  LangU^.  Page  626 

VESTED  INTEREST. 
See  Will,  10. 

VESTING. 
See  Will,  15. 

VOLlHSTARY  CONVEYANCE. 
•  -  *  Ste  Trust  Deed,  1. 


.  < 


WAIVER. 
See  Settlement. 

WARD  OF  COURT. 
See  Separate  Estate,  1. 

WIFE'S  CONSENT. 
See  Pleading,  1. 

WIFE'S  EQUITY- 
See  Marriage  Settlement. 
Separate  Estate,  1. 

WILL. 
1.  Conditional  bequest,  ''to  the  fel- 
lows and  demies  of  Magdalen  Col' 
legCt  Oxford^^  upon  the  happening 


of  a  particolar  event,  held  void  for 
uncertainty ;  the  language  of  the 
condition  and  the  description  of 
the  legatees  beuig  so  loose  and 
obscure,  that  the  Court  was  unable 
judicially  to  collect  the  intention 
of  the  testator  with  respect  either 
to  the  individuals  who  were  to 
take,  or  the  time  and  manner  of 
their  taking.  Attomey-'General  v. 
Sibthorp.  Fkge  107 

2.  Where  a  codicil  in  its  dispositiire 
part  is  applicable  solely  and  ex- 
pressly to  the  property  previously 
devised  by  the  will,  it  has  not  the 
effect  of  republishing  that  will,  so 
as  to  carry  after  purchased  pro- 
perty, notwithstanding  a  more 
general  intent  indicated  in  its  re- 
dtaL     Mongipfiuiy  ▼•   BriOaia. 

117 

S.  A  testator  gives  to  hm  moCh»  an 
annaity  for  life,  and  after  het  de- 
cease to  his  sister,  if  she  be  a 
widow,  but  not  otherwise,  but  to 
revert  back  to  his  children  aAer 
her  death*  At  the  death  of  the 
testator  and  of  the  mother,  who 
survived  him,  the  sister  was  a 
married  woman:  Held,  that  the 
sister  on  afterwards  becoming  a 
widow  was  not  entitled  to  the  an- 
nuity.    Bartleman  v.  Murchutm. 

136 

4.  A  testator  directed  that  one  third 
of  his  residuary  estate  should  be 
invested  in  the  purchase  of  an  an- 
nuity for  the  life  of  a  female,  who 
was  single  at  the  date  of  the  will 
and  the  death  of  the  testator,  and 
this  annuity  he  gave  to  her  sepa- 
rate use,  and  independent  of  ^y 

husband 
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husband  she  might  happen  to 
many,  and  without  power  to  sell 
or  assign  the  same  by  anticipation. 
The  Master  of  the  Rolls,  upon  the 
ground  that  the  restraint  against 
alienation  or  anticipation  would 
be  valid  in  case  of  future  cover- 
ture, refused  to  order  payment  to 
the  legatee  of  the  price  which 
would  be  paid  for  the  annuity. 
But  the  Lord  Chancellor  held  that 
she  was  entitled,  if  she  chose,  to 
the  fimd  at  once»  without  having 
it  laid  out,  and  that  this  option 
was  not  affected  by  the  clause 
against  anticipation.  Woodmeston 
V.  Walker.  Page  197 

5.  A  testatrix  gave  her  real  estates 
upon  trust  to  be  sold»  and  directed 
the  monies  to  arise  from  such  sale 
to  be  considered  and  taken  as  part 
of  her  personal  estate ;  she  then 
wiUedy  that  out  of  the  monies  to 
arise  from  such  sale,  and  out  of  all 
other  her  personal  estate,  certain 
pecuniary  legacies  should  be  paid ; 
and  bequeathed  all  the  residue  of 
her  personal  estate,  and  of  the 
monies  arising  from  the  sale  of 
her  real  estates,  upon  trust  for 
two  persons  and  their  children. 
Some  of  the  pecuniary  legatees 
having  died  in  the  testatrix's  life- 
time; it  was  held  (reversing  the 
decision  of  the  Court  below),  that 
the  conversion  of  the  real  estate 
into  personal,  directed  by  the  will, 
was  not  absolute,  but  partial  only, 
for  the  purpose  of  making  good 
the  pecuniary  legacies  ;  and  that 
such  of  those  legacies  as  had 
lapsed,  in  so  far  as  they  consisted 


of  the  produce  of  ted  estate^  had 
lapsed  for  the  benefit  of  the  heir 
at  law.    Ampkleti  v.  Parke, 

Page  921 
6*  Where  a  testator  directed  his  real 
and  personal  estate  to  be  sold,  and 
his  debts  and  legacies  to  be  paid, 
including  certain  charitable  lega- 
cies, and  gave  the  residue  of  the 
mixed  fund  to  A.  and  J?.,  tlie 
failure  of  the  charitable  legacies 
was  held  to  enure  to  the  benefit 
of  A.  and  B.     Green  v.  Jackson. 

238 
7,  A  testator,  having  under  a  set- 
tlement a  power  of  appointing  by 
will  a  sum  of  7 1  SOL  bank  stock, 
in  respect  of  which  three  bonuses 
had  been  paid  and  invested  since 
the  date  of  the  seUlf  qocii^,  )»j,]|is 
willy  after  mentioning  the'  original 
amount  of  stock,  and  making  ao 
erroneous  reference  to  the  first 
bonus,  as  then  consisting  of  715/. 
5  per  cent,  stock,  appointed  the 
said  sum  of  7150/.  bank  stock, 
and  the  said  sum  of  715/.  5  per 
cent,  bank  annuities,  **  together 
with  all  such  further  additions  in 
the  nature  of  profit  to  be  made  to 
the  said  bank  stock  in  his  life- 
time:" Held,  that]^the  appoint- 
ment extended  to  all  the  bonuses. 
A  testator  having  a  power  under 
his  marriage  settlement  to  ap- 
point a  fund  among  his  children, 
appointed  it  to  his  two  sons  and 
three  daughters  in  equal  shares, 
and  then  declared  that  the  shares 
appointed  to  his  daughters  shonld 
be  held  on  the  same  trusts  for  the 
benefit  of  his  daughters  and  their 

issue 
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issue  as  were  therein  expressed 
conceming  the  shares  of  his  re- 
siduary estate  bequeathed  to  each 
daughter  and  her  issue:  under 
these  trusts  the  daughters  took  in 
their  respective  shares  of  the  resi- 
due a  life  interest  to  their  se* 
parate  use,  but  without  power  of 
anticipation  or  alienation :  Heldy 

That  the  shares  of  the  settled 
fund  were  well  appointed  to  the 
daughters  absolutely ;  but  to  their 
separate  use  during  their  respec- 
tive lives,  and  without  pow^r  of 
anticipation  or  alienation. 

That  no  case  of  election  was 
raised  in  favour  of  the  issue  of 
the  daughters  against  the  daugh- 
ters or  their  husbands.  Carver  v. 
Bowles.  Page  304 

8.  A  gif^  over  of  money  upon  the 
death  of  a  legatee  without  issue  is 
void,  unless  from  the  words  of  the 
will  it  can  be  collected  that  the 
testator  meant  a  death  without  is- 
sue at  the  time  of  the  death  of  the 
legatee. 

A  testator  gave  to  his  brother 
300/.  per  annum  during  his  life, 
and  to  each  of  two  nephews  1501. 
during  their  lives ;  but  if  either  of 
the  nephews  died,  the  other  to  in- 
herit the  whole  300L ;  and  if  the 
brother  died  without  issue,  the 
two  nephews  to  inherit  from  the 
brother:  and  he  then  proceeded 
to  state  that  the  reason  why  he 
led  only  the  interest  to  his  brother 
and  two  nephews  was,  that,  if  they 
died  without  issue,  the  money 
might  go  to  his  three  cousins,  to 
be  divided  equally  between  them: 


the  brother  and  nejAews  all  died 
without  issue :  Hdd,  that  the  gift 
over  to  the  cousins  was  void,  as 
being  too  remote*  Lepine  v.  Fe- 
rard.  Page  878 

9.  A  testator  by  his  will  gave  to 
Carolinet  described  as  his  natural 
daughter,  a  sum  of  stock,  and  his 
house  and  land  at  C. ;  with  a  di- 
rection that  if  she  married,  the 
property  should  be  settled  solely 
upon  herself  and  children ;  but,  in 
case  of  her  death  without  lawful 
issue,  the  money  so  left  to  her  to 
be  equally  divided  betwixt  his 
nephews  and  nieces  who  might  be 
living  at  the  time,  and  the  land  at 
C.  to  his  nephew  «/•  H.:  Held, 
that  Caroline  took  an  absolute  in- 
terest in  the  stock.  CampbM  v. 
Harding.  S90 

10.  Where  real  and  personal  estates 
are  given  together  for  life,  and  so 
limited  over  that  a  child  of  the 
tenant  for  life  would  take  a  vested 
interest  in  the  real  estate  at  its 
birth,  and  in  the  personal  estate 
at  twenty-one,  being  a  son,  or  at 
twenty-one  or  marriage,  being  a 
daughter,  and  there  is  a  gift  over 
in  the  event  of  the  tenant  for  life 
dying  without  issue,  it  is  to  be  io- 
tendcd  a  dying  without  such  issue 
as  would  take  by  force  of  the  prior 
limitations. 

A  testatrix,  afler  bequeathing 
divers  annuities  and  legacies,  and, 
amongst  others,  a  sum  of  stock  to 
M.  Af.  to  vest  at  twenty-one  or 
marriage,  devised  and  bequeathed 
a  West  India  plantation,  and  all 
the  residue  of  her  money  in  the 

funds, 
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funds*  after  payment  of  the  an- 
nuities and  legacies  thereinbefore 
bequeathed,  and  also  her  plate, 
books,  and  certain  portraits,  to 
E.  G.  T.  and  M.  T.  for  their  lives 
equally;  and  afler  the  death  of 
either,  the  whole  to  the  survivor 
for  life ;  and  after  the  decease  of 
the  survivor,  then  unto  such  chil- 
dren of  M.  T.  as  she  should  by 
deed  or  will  appoint ;  and  in  de- 
fault of  appointment,  then  the 
plantation  and  the  residue  of  the 
money  in  the  funds  to  be  equally 
divided  among  the  said  children 
and  their  heirs;  and  if  but  one 
child,  the  whole  to  such  child  and 
his  or  her  heirs,  the  funded  pro- 
perty to  be  an  interest  vested  in 
them,  being  sons,  at  twenty-one, 
and  being  daughters,  at  twenty, 
one  or  marriage;  but  in  case 
M*  T,  should  die  without  issue  of 
her  body  lawfully  begotten,  the 
testatrix  devised  the  plantation 
equally  among  all  the  children  of 
A.  W.  and  their  heirs ;  and  in  case 
M.  T.  should  die  without  issue  as 
aforesaid,  she  then  bequeathed  her 
said  residue  of  her  money  in  the 
funds,  and  all  her  said  plate,  books, 
and  portraits,  unto  «/.  M«  for  life, 
and  after  his  decease  to  his  eldest 
•on  for  ever :  but,  in  case  J,  M. 
s'hould  die  under  age  and  without 
issue,  then  the  said  residue  of  her 
money  in  the  funds,  plate,  books, 
and  portraits  unto  Af.  M.  abso- 
lutely. All  the  rest  and  residue 
of  her  estate  and  effects  the  tes- 
tatrix gave  and  bequeathed  unto 
E.  G.  T.  and  M.  T.  absolutely. 


M»  T.  having  survived  E*  G.  7\ 
and  died  without  having  been 
married,  it  was  held, 

That  «/.  ilf.  took  a  life  interest 
in  the  funded  property ; 

That  </.  M.  took  no  interest  in 
the  plate,  books,  and  portraits,  the 
limitation  over  of  those  articles 
being  too  remote ; 

That  the  stock  legacy  to  Af.  Af., 
which  had  lapsed  by  her  death 
under  age  and  unmarried,  passed 
under  the  residuary  bequest  of 
tlie  funded  property,  for  the  be- 
nefit of  «/.  Af.,  and  did  not  sink 
into  the  general  residue.  Malcolm 
V.  Taylor.  Page  416 

11.  Where  freehold,  copyhold,  and 
leasehold  estates  are  devised,  sub* 
ject  to  a  general  charge  for  the 
payment  of  debts,  and  the  free, 
holds  and  leaseholds  are  subject 
to  mortgages,  and  there  is  a  de- 
scended freehold  estate  purchased 
afler  the  will,  the  general  personal 
estate  not  specifically  bequeathed 
is  first  to  be  applied  in  pajrment  of 
simple  contract  debts  as  far  as  it 
will  extend,  and  the  surplus  of 
simple  contract  debts  is  to  fall 
proportionally  on  the  freehold, 
copyhold,  and  leasehold  estates 
devised ;  then  the  specialty  debts, 
including  all  mortgage  debts,  are 
to  be  satisfied  out  of  the  descended 
freehold  estate  as  far  as  it  will  ex- 
tend; and  the  surplus  of  such 
specialty  debts  is  also  to  fall  pro- 
portionally upon  the  freehold, 
copyhold,  and  leasehold  estates 
devised. 

Where  a  testator  gives  an  an- 
nuity 
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nuit^  to  il«  for  life,  payable  quar- 
'  terly,  the  first  payment  to  be  made 
within  eighteen  months  after  his 
'  death,  the  annuity  does  not  com- 
mence till  fifteen  months  firom  the 
death  of  the  testator. 

Sembkt  furniture  specifically  be- 
queathed ought  to  contribute  to 
die  payment  of  the  debts  propor- 
tionally with  the  devised  real  es- 
tates. 

Where,  a  testator  gives  an  an- 

'  nuity  to  A.  for  life,  and  directs 
the  first  payment  to  be  made 
within  one  month  from  his   the 

-  testator's  death,  the  annuity  com- 
mences from    the   death   of  the 

'  testator;  and  though  the  first 
year's  payment  is  to  be  made  at 
the  appointed  time,  the  payment 
Ibr  the  second  year  does  not  be- 
come due  till  the  end  of  the  year. 
Iroim  Y«  Ironmonger.      P^ge  581 

1^  Where  a  testator  makes  a  codi- 
cil without  professional  assistance, 
his  expressions  are  not  to  be  con- 

^  strued  literally  and  technically,  if 
upon  the  whole  instrument  it  ap- 
pears that  he  meant  to  use  them 
in  a  different  sense. 

A  testator  by  his  will  devised 
aD  his  real  estates  to  trustees, 
upon  trust  for  his  son  during  his 
'  life,  with  remainder  to  the  son's 
children  in  strict  settlement,  and, 
for  default  of  such  issue,  to  the 
testator's  brother  for  life,  remain- 
der to  Robert  in  tail ;  and  he  gave 
the  residue  of  his  personal  estate 
to  the  same  trustees,  on  trust, 
subject  to  two  annuities,  for  the 
children  of  his  son ;  and  failing 


them,  for  his  brother  for^^life,  and 
after  his  death  for  Roberi  abso- 
lutely. The  brother  died,  and 
the  testator  afterwards  made  a 
codicil,  by  which,  after  reciting 
that  in  case  his  son  died  without 
an  heir  male  or  female,  he  had  be- 
queathed his  estates  in  the  parish 
ofMissenden  and  elsewere  to  Ro- 
bertf  he  revoked  that  part  of  his 
will,  and  excluded  Roberi  from  all 
chance  of  benefit  under  the  will ; 
and  in  the  place  of  Robert^  he,  if 
his  son  died  without  heirs  male  or 
female,  bequeathed  all  the  estates 
he  had  or  might  have  at  the  time 
of  his  death  in  Missenden  or  else- 
where, which  by  virtue  of  his  will 
were  the  sole  property  of  his  son, 
to  Thomas  and  the  heirs  of  his 
body,  subject  to  the  same  condi- 
tions of  entail  as  were  imposed  on 
the  son  ;    and  in  case   Thomas 

9 

died  without  heirs,  he  bequeathed 
all  the  estates  which  ThomaswoM 
inherit  by  the  death  of  the  testa- 
tor's son  to  Jacob  and  his  heirs, 
subject  to  the  payment  of  the  tes- 
tator's debts  and  annuities :  Held, 
that  the  gift  of  the  residue  of  the 
personal  estate  to  Roberi  was  re- 
voked, and  that  this  residue  was 
not  undisposed  ofy  but  was  given 
to   Thomas.    Read  v.  Backhouse- 

Page  546 
13.  A  testator  by  his  will  devises  all 
his  real  estate  to  his  executors  for 
the  purposes  thereinafter  stated ; 
and,  after  empowering  them  either 
to  continue  his  business  or  to  dis- 
pose of  it,  he  gives  the  profits  of 
it  in  the  one  case,  and  the  inter- 
est 
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est  of  the  monies  arising  from  the 
sale  in  the  other,  and  also  the  in- 
terest of  the  securities  on  which 
the  rest  of  his  capital  should  be 
invested,  to  his  daughter  for  life, 
her  receipt  to  be  a  discharge. 
He  then  gjves  her  the  rents  and 
profits  of  all  his  real  estates  during 
her  life;  and  at  her  decease  he 
devises  and  bequeaths  to  her  heirs 
all  his  estates  real  and  personal  as 
tenants  in  common :  if  his  daugh- 
ter has  but  one  child,  such  child 
is  to  possess  the  whole ;  but  if  she 
should  die  without  issue,  then  at 
her  decease  he  gives  certain  lega- 
cies* He  next  directs  all  his 
goods  and  effects  to  be  sold,  his 
said  legacies  to  be  paid,  and  a  sum 
invested  sufficient  to  purchase 
150/.  a  year,  which  is  to  be  paid 
to  the  husband  of  the  daughter. 
He  then  orders  his  real  estates  to 
be  sold  at  the  decease  of  his 
daughter  or  at  the  decease  of  his 
brothers  and  sisters,  according  as 
a  particular  event  may  turn  out ; 
and  he  gives  over  to  certain  per- 
sons all  the  residue  of  his  personal 
estate,  including  the  proceeds  of 
the  sale  of  the  real  estates  when 
sold,  and  the  rents  of  them  until 
they  are  sold.  The  daughter  died 
without  having  had  issue :  Held, 

That  the  daughter  took  an  es- 
tate tail  in  the  freeholds ; 

That  the  real  and  personal  es- 
tate being  given  over  together,  she 
took  the  personal  estate  abso- 
lutely ; 

That  the  annuities  and  legacies 
given  at  her  decease  were  charged 


both  on  the  real  and  personal  es- 
tate, and  were  to  be  borne  propor- 
tionally by  the  two  funds.  Dunk 
v.  Fenner.  Page  557 

14>.  The  testator,  upon  the  marriage 
of  his  daughter  Catherine^  cove- 
nanted to  make  her  fortune  equal 
to  that  of  any  one  of  his  five  other 
daughters.  By  his  will  he  gave 
to  Catherine  absolutely  a  provi- 
sion equal  to  that  which  he  gave 
to  any  one  of  his  other  fiye  daugh. 
ters  and  their  issue ;  but  the  for- 
tunes bequeathed  to  these  five 
daughters  were  limited  to  them  for 
life  only,  with  remainder  to  their 
issue :  and  in  case  any  one  of  the 
five  should  die  without  leaving 
issue,  her  share  was  to  go  tg  the 
others  of  the  four  daughters  and 
their  issue,  in  the  sa|^  ^nner 
as  their  original  shares.^  iOne  of 
the  five  died  without  issi|e^  H^d, 
that  Catherine  could  apt  pl^im  an 
additional  provision  in  respect  of 
the  benefits  thereby  derived  by 
the  other  four  dau^ters  and  their 
issue,  her  absolute  interest  in  her 
own  share  being  equivalent  in 
value  to  the  interests  of  the  other 
daughters  and  their  issue  in  their 
respective  shares,  and  their  con- 
tingent interests  in  the  shares  of 
each  other.    Clegg  v.  Clegg. 

570 

15.  A  testator  appobts  a  fundi  after 
the  death  of  his  wife,  to  his  son,  to 
be  paid  to  him  at  her  decease*  if  he 
shall  thenhave  attained  twenty-one ; 
and  in  case  his  son  dies  under 
twenty-one,  and  after  the  wife,  lie 
gives  the  fund  to  his  brother ;  and 

3F 
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in  case  the  wife  shall  outlive  both 
the  son  and  the  brother^  he  gives 
it  to  the  brother's  daughters  then 
living.  The  son  attained  twenty* 
one,  and  died  in  the  lifetime  of  the 
wife,  who  survived  both  the  son 
and  the  brother:  there  were 
daughters  of  the  brother  then 
living:  Held,  that  the  represent- 
ative of.  the  son,  and  not  the 
daughters  of  the  brother^  were  en- 
titled to  the  fund*  ChttierhuA  v. 
Edwards.  P^ge  577 

16.  A  testator  by  his  will  gave  a  spe* 
cific  chattel  to  A.  Aiterwardsi 
by  a  codicily  he  gave  a  number 
of  articles  of  a  difiPerent  kindy  and 
of  much  less  valuei  to  B.^  and  in 
enumerating  those  articlesi  intro- 
duced an  imperfectly  written 
wordy  which  might  be  supposed  to 
designate  the  chattel  previously 
given  to  A.  i  Held,  that  the  be- 
quest to  A.  was  not  thereby  re- 
voked. 

If  property  described  in  dis- 
tinct and  unambiguous  terms  is 
bequeathed  to  a  particular  person, 
a  subsequent  bequest  of  the  same 
property  to  another  must,  in  order 
to  be  effectual,  designate  the  sub- 
ject-matter of  the  gift  in  words  so 
legibly  written  that  no  reasonable 


doubt  can  l>e  entertained  with  re- 
spect  to  them.     Goblet  v.  Beecheif, 

:  Page6S4 

17*  A  testatrix  by  a  codicil  gave  to 
A.  and  M.  ^'SOL  each  of  bank 
long  annuities  now  standing  in 
my  name.'*  At  the  date  of  the 
codicil  and  at  her  death,  she  pos- 
sessed long  annuities  safficieot  to 
answer  thlA  bequest  specificaUji 
but  not  also  to  satisfy  certain  le- 
gacies charged  by  the  other  tes- 
tamentary papers  upon  the  same 
stock.  Evidence  as  to  the  state 
and  value  of  the  testatrix's  pro- 
perty in  the  funds  at  those  re- 
spective times  was  admitted ;  and 
on  the  effect  of  that  evidence, 
and  the  language  of  the  testamen- 
tary papers,  taken  together,  the 
bequests  to  A.  and  M.  were  held 
not  to  be  specific,  but  pecuniary. 
Boys  V.  WiiUams.  689 

18.  Legacy  of  **  lOOJL  long  annui- 
ties stock  **  held,  upon  the  context 
of  the  will  and  the  terms  of  the 
gift  as  compared  with  those  of  the 
other  bequests,  and  apon  the  evi- 
dence of  the  state  of  the  funded 
property,  to  be  pecuniary  and  not 
specific.  Atiome^General  v. 
Groie.  699 

See  Power,  1. 
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